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Abstract

Collegiality and Legitimacy: Judicial Decision-Making
During the Circuit Riding Century
By William Giles

Despite its importance, the Supreme Court’s early history is rarely studied empirically. As McGuire
acknowledges (2004), “[L]ongitudinal knowledge of the Supreme Court is quite limited” (128). There was an
interesting quirk in the federal judicial hierarchy: the institution of circuit riding (1790-1891), where Supreme
Court justices heard appellate cases on their assigned circuit courts and then could hear the same cases again
when appealed to the Supreme Court. Since there was not a clear delineation between circuit judges and
Supreme Court justices and Supreme Court did not have docket control during the “Circuit Riding Century,”
current models of judicial hierarchy struggle explain this institutional setup (e.g. Cameron, Segal and Songer
2000). By reinterpreting the model in Carrubba and Clark (2012) to account for collegiality and legitimacy costs,
this thesis is the first to formally model both judicial decision-making during the “Circuit Riding Century” and
analyze the institutional impact of circuit riding on the Supreme Court. I provide an empirical design to
quantitatively test the results of the model and discuss results that support the prediction made by the formal
model.
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1 Introduction

The modern Supreme Court hears around 100 cases per year in Washington, D.C., with
most reaching the Court on a writ of cert (i.e. cases selected with discretionary docket
control). However, this was not always the case; the Supreme Court did not have discre-
tionary control of most of its docket until 1925. In fact, during the first century (1790 to
1891) of the Court’s existence, justices not only had to hear thousands of cases on their
Supreme Court docket on mandatory appeal but also had to travel thousands of miles
each year while “riding circuit” (Frankfurter and Landis 1928; Glick 2002). Each justice
was assigned to a federal circuit and required, along with a district judge from that circuit
(1791-1869) or with separately-commissioned circuit judges (1869-1891), to sit in panel
as circuit judges. If a circuit case heard by a sitting Supreme Court justice was appealed
to the Supreme Court, the justice could hear the case again and participate in deciding
the outcome. This resulted in what Frank (1964) deemed to be an “odd system...insofar
as it permitted appeals from the circuit court to the Supreme Court, it permitted ap-
peals from, among others, [Circuit Judge Philip Pendleton] Barbour to [Supreme Court

Justice| Barbour” (143).

Scholars have long been interested in how the hierarchical structure of judicial sys-
tems affects judicial decision-making. In the typical application, principals (the Supreme
Court) delegate discretion to agents (lower court judges) but are concerned about the
agents “shirking,” or not carrying out the principals’ wishes and instead substituting
their own preferences. In order to prevent shirking and induce compliance with its doc-
trine, the Supreme Court can reverse (or threaten to reverse) lower court decisions (Beim,
Hirsch and Kastellec 2014; Cameron 1993; Cameron, Segal and Songer 2000; Kornhauser
1994; McNollgast 1995). Thus, reversal in the principal-agent schema is the result of the

Supreme Court punishing lower court deviation.

These models do not adequately reflect the institutional setup of the Supreme Court
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during the “Circuit Riding Century” because they are predicated on the Court’s modern

institutional structure. First, these models assume that the Supreme Court has discre-
tionary docket control and thus is able to select which cases it hears on appeal. Because
the modern Court has to be selective in which cases to review in order to reduce shirking,
it must pay auditing costs in its oversight role. However, the Court did not have control
of its docket until 1925 and was required to hear cases on mandatory appeal. Addition-
ally, these models are assume that separate judges hear the cases on each level of the
hierarchy. During the Circuit Riding Century, justices could hear a case on circuit and
then rehear the same case again on appeal; since the Court did not have discretionary
docket control, it was required to hear its own members’ circuit cases. Thus, Supreme
Court justices served individually as agents on circuit but then were tasked with being

principals when the whole Court reviewed their own circuit (agent) decisions.

Despite circuit riding occurring concurrently with the justices deciding foundational
cases of American constitutional law, such as Marbury v. Madison (1803), McCullough
v. Maryland (1819), Gibbons v. Ogden (1824), and Dred Scott v. Sandford (1857), little
formal or quantitative scholarship has addressed the topic. As Newmyer (1970) notes,
“there has been no comprehensive effort to understand [the circuit courts’] operation, or
assess their influence on society and on the development of American law and institu-
tions.” Scholars tend to “focus on the Supreme Court alone, to the exclusion of the lower
federal courts” (Lacroix 2012). Thus, “[w]hat is required for a better understanding of
the emergence of an effective federal court system is an examination of the link between
the circuit work of. .. justices and the growth in influence of the Supreme Court” (Lynch

2018, 10).

There is an incomplete understanding of the interplay between the decisions made
by justices on circuit and then the subsequent review by the Supreme Court which also
included the same justice. How did the institutional framework of circuit riding affect rule-

making in the judicial hierarchy during the Court’s early period? I interpret the model of
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Carrubba and Clark (2012), with modifications, to formally model the institutional role

of circuit riding in judicial hierarchy during the Court’s early history . A key distinction
of the model presented in this thesis is that the upper court pays no cost in auditing (or
selecting to review) appellate cases, a common assumption in most models of strategic
auditing (Cameron, Segal and Songer 2000; Carrubba and Clark 2012; Lax 2003). Instead,
the Supreme Court must pay “reversal costs” to reverse a lower court decision. These
reversal costs are engendered due to the dual nature of justices as principals reviewing
their own decisions as agents: (1) concerns about the legitimacy of the Court being
weakened by reversing its own members (“legitimacy costs”), and (2) concerns about the
effect of collegial relationships between the justices reviewing each other’s circuit decisions

(“collegiality costs”).

In my model interpretation, the lower court is initially able to strategically anticipate
the upper court’s reversal behavior and thus is able to avoid reversal. In equilibrium, the
upper court never reverses the lower court’s decision due to the aforementioned costs of
reversal. However, by introducing incomplete information over the upper court’s prefer-
ences, lower courts (i.e. circuit-riding justices) who play risky strategies m are reversed

when faced with a high cost upper court.

The results of the model lead to two important implications, one theoretical and one
empirical. Based on the size of the reversal costs, circuit justices, counter-intuitively,
have a higher likelihood of being reversed by the Supreme Court (as they have a higher
probability of playing a risky strategy and facing a high-cost upper court) compared to
other judges. Empirically, the model predicts that circuit justices are more likely to have
their cases reversed on appeal than cases from courts without a circuit riding justice due
to the higher costs of reversal for circuit justices compared to other judges (such as state
court judges and other separately-commissioned federal judges). To test this empirical
prediction, I propose an empirical design that includes both running an OLS regression

and a difference-in-differences (DiD) design to discern whether the affirmation rates for
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cases heard by circuit riding justices were lower than cases which were not heard by

justices on the circuit level. The results suggest that the model’s prediction is correct.

This thesis proceeds as follows. I begin by discussing the judicial hierarchy literature
and delve further into the motivating case of circuit riding. I next set up the structure of
the model and my modifications of Carrubba and Clark (2012), and derive equilibrium
behavior. I then discuss the model’s qualitative and empirical implications for circuit
riding and provide an empirical design (with results) to test the model’s results, plus
acknowledge possible avenues for future iteration of this project. I conclude with final

remarks and suggestions for future research.

2 A Brief History of Circuit Riding

Article III of the Constitution created the judicial branch, with the Supreme Court
(headed by a chief justice) at its apex, but left the establishment of inferior courts and
the size and composition of the Supreme Court up to Congress. In the First Congress,
Congress used this power to pass the Judiciary Act of 1789.! The Act, written primarily
by future Chief Justice Oliver Ellsworth, set the number of justices of the Supreme Court
at six (one chief justice and five associate justices), while also creating 13 judicial districts
in 11 states.? Each judicial district consisted of both a circuit court and a district court.
The circuit justice, sitting with a district court judge who could not hear his own case

on appeal, constituted a circuit court.

The Act provided congressional funding for district court judges for each of the dis-
tricts but did not provide separate funding for circuit court judges. Instead, two of the
recently-appointed Supreme Court justices were also given circuit duties in each of the

three circuits: the Southern, Middle, or Eastern Circuits. Chief Justice Charles Evans

1
1 Stat. 73
2Districts for North Carolina and Rhode Island, who had not ratified the Constitution at the time,
were added as these states entered the Union.
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Hughes later reasoned, “At the onset it was expected that through their circuit work the

Justices of the Supreme Court would be in close contact with the people. The Justices
left their impressions upon the communities they visited, and these communities had
their effect upon the Justices” (Hughes 1932, 3). Other explanations for the establish-
ment of this “odd system” include budget savings, the importance of having Supreme
Court justices adjudicate in federal cases, the spread of the tenets of federalism (as the
justices would quite possibly be the only federal officers that citizens would meet), en-
suring the uniformity of federal law, and unifying the judicial branch (Glick 2002). As
Congress added new circuits due to westward expansion, a single justice was assigned to

ride circuit within that circuit (Frankfurter and Landis 1928).

The justices spent a considerable amount of time riding circuit, traveling thousands
of miles per year from courthouse to courthouse. “[Clircuit riding [was] an intolerable
hardship” (Frankfurter and Landis 1928, 22-23). Justice Thomas Todd’s circuit duties
forced him to be absent for five of the nineteen terms he was on the Supreme Court, and
Justice William Paterson died from injuries sustained from a carriage accident en-route
to hold court on circuit (Glick 2002). Justice James Iredell’s brother lamented that a
” Junior Judge must lead the the life of a Postboy” (capitalization in original; qtd. in

Frankfurter and Landis 1928, 23)

In an attempt to alleviate the burden of riding circuit, Congress passed the Judiciary
Act of 1869, creating nine circuit judgeships (one for each circuit). The Act significantly
reduced the justices’ time on circuit, requiring each justice to hold court within his circuit
once every two years, and allocated separately-commissioned circuit judges in order to
help alleviate the jurisprudential burden. The 1869 Act did not completely alleviate the
justices of their circuit-riding duties, however, as they still had to visit each court in their
circuit once every two years. This finally occurred with the passage of the Judiciary Act
of 1891 (Circuit Court of Appeals Act),® which created the Circuit Courts of Appeals.

The Act shifted the appellate caseload burden from the Supreme Court and old circuit

326 Stat. 826
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courts to the new Courts of Appeals. The old circuit courts were officially abolished

by the Judicial Code of 1911. making the federal district courts the judicial system’s

primary trial courts. Thus, the Supreme Court’s “Circuit-Riding Century” had ended.?

3 Previous Work

Most judicial systems throughout the world are similarly structured as an “inverse pyra-
mid:” the further the case makes its way up the hierarchy, the higher number of judges
hear it. The first level is tasked with fact-finding and generally consists of just one judge.
The intermediary level, which consists of three judges in the United States, is the first
appellate level. Finally, there is an apex appellate court which gets the final say in the
matter. This apex court (the Supreme Court in the case of the United States) is often

considered to “control” the lower levels of the hierarchy.

There are two dominant theoretical frameworks in the judicial hierarchy literature:
the team approach and the agency approach (Kastellec 2016).° In both approaches,
problems arise due to information asymmetries; in the team approach, the information
asymmetry is litigants have more information about the case facts than the judges while
in the agency approach, information asymmetry arises from the lower court observing case
facts that the upper court does not observe without paying the cost of review. In the team
approach, appellate courts are assumed to be concerned merely with error correction, and
since the judges in the hierarchy share the same beliefs, errors (i.e. the wrong outcome)
occur due to information asymmetry at the lower levels of the hierarchy (Kornhauser
1994; Cameron and Kornhauser 2006). Thus, the apex court becomes an error-correcting

institution and only reverses lower court decisions when those courts erred in judgement.

4Today, while each justice is still assigned to a particular circuit by the chief justice, they do not
have to ride circuit to hear appellate cases. As Justice Sandra Day O’Connor states, “In essence, the
[current] duties of the Circuit Justice typically range from consideration of routine requests for relief
from formal filing requirements to stays of a lower court’s mandate in controversial civil cases and of
capital sentences” (O’Connor 1985, 526).

SWhile my focus is on the principal-agent approach, I think it will be useful to the reader to briefly
describe both.
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In the agency approach, principals (Supreme Court justices) delegate discretion to

agents (lower court judges) but are concerned about the agents deviating from their pref-
erences (shirking). While principals typically have tools such as salary reduction or job
termination in order to punish shirking, apex courts do not have such tools (Songer,
Segal and Cameron 1994), and yet, we see widespread compliance with Supreme Court
decisions by lower courts (Benesh and Reddick 2002; Gruhl 1980; Songer and Sheehan
1990; Songer, Segal and Cameron 1994). The central question in this literature is, “How
do apex courts monitor lower courts without these formal tools?” In order to prevent
shirking and induce compliance with its doctrine, the Supreme Court can review (and
subsequently reverse) lower court decisions, which suffer a utility loss in being reversed.
Review and reversal in the principal-agent schema is the result of the Supreme Court
punishing lower court deviation. The first agency models of the judicial hierarchy con-
ceptualized a policy-focused Supreme Court either as putting the lower courts in com-
petition with each other (Cameron 1993) or setting a bound on the range of acceptable
decisions and then randomly auditing a subset of lower court decisions in order to ensure

compliance (McNollgast 1995).

These developments led to models of strategic auditing which, beginning with Cameron,
Segal and Songer (2000), posit this as a classic moral hazard problem. In their model,
an apex court with discretionary docket control can only observe the case facts (which
are completely known by the lower court) by paying review costs. However, because of
the high cost of review, the Supreme Court must be strategic in selecting cases to audit
to check for noncompliance. In equilibrium, the court only reviews cases where noncom-
pliance is more likely, allowing the lower court to shirk more than it would absent of
this informational asymmetry. Cameron, Segal and Songer (2000) has been extended to
the lower courts to understand the en banc review process (Beim, Hirsch and Kastellec
2014; Clark 2009; Giles, Walker and Zorn 2006). Carrubba and Clark (2012) combine
the policy-making focus of Cameron (1993) and McNollgast (1995) with the strategic

auditing model of Cameron, Segal and Songer (2000) to show that both higher courts
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and lower courts are concerned not only with the rule created by a decision but also the

dispositional outcome of the decision, and lower courts have significant leeway in law cre-
ation which is typically assumed to be the purview of the Supreme Court (e.g. Cameron,

Segal and Songer 2000; McNollgast 1995).

These auditing models, whether focused on error correction or agency loss, assume
there is a cost to review or audit lower court decisions for an apex court with a dis-
cretionary docket. This follows a strand of the literature that studies how and where
upper court judges allocate resources to reviewing lower court decisions (Cameron, Se-
gal and Songer 2000; Clark 2009; Clark and Strauss 2010; George 1999; Perry 2009).
Judges are constrained in the number of cases they can review and thus must devise
methods to decide which cases to ultimately review. These can take the forms of “fire
alarms” (e.g. McCubbins and Schwartz 1984), “aggressive grants” and “defensive de-
nials” (e.g. Caldeira, Wright and Zorn 1999) and the aforementioned strategic auditing

(e.g. Cameron, Segal and Songer 2000).

4 Auditing Costs during the Circuit Riding Century

During the Circuit Riding Century, the Supreme Court did not have control of its docket
and had to hear cases automatically on appeal (or through a writ of division which
meant that the justice and district court judge split on circuit). The key innovation
in my interpretation of the model is that I assume the Court has no auditing costs in
reviewing lower court decisions. During this period, the Supreme Court was required to
hear all cases appealed rather than just the cases it selected to hear under discretionary
review. The Court did not need fire alarms, aggressive grants/defensive denials, strategic
auditing, or other strategies in order to audit cases to punish lower court deviation or
shirking. Rather, the only means at the Supreme Court’s disposal to punish lower court

deviation was the reversal of lower court opinions since it was required to hear all cases



appealed.

This does not imply that there are no costs in this framework. While there are no
auditing costs, there is, though, a cost of the Supreme Court reversing one of its justices’
circuit opinions in cases where one of the justices heard the case previously on the circuit
level. These costs are uniquely incurred because of circuit riding and the possibility of a
justice reviewing one’s circuit (agent) opinion as a member of the principal (the Supreme

Court).

In this context, these costs take the form of “reversal costs”, incurred by the Supreme
Court from reversing one of its justices’ lower court opinions. These costs fall into two
categories: legitimacy costs and collegiality costs. A contemporaneous account by Edward
Rutledge (governor of South Carolina, signer of the Declaration of Independence and

brother of Chief Justice Edward Rutledge) concerns faced by the justices:

“The detaching of the judges to different circuits defeats the benefit of an un-
prejudiced consultation. The delivery of a solemn opinion in court commits
them; and should a judgment rendered by two [justices on circuit] be erro-
neous, with they meet their four brethren unbiased?...Jealousy among the
members of a court is always an evil, and its malignity would double, should
it creep into the Supreme Court (collegiality costs), obscure the discovery of
right and weaken that respect which the public welfare seeks for their decrees
(legitimacy costs). But this cannot be affirmed to be beyond the compass of
events to men agitated by the constant scanning of the judicial conduct of
each other...If this should not happen, there is fresh danger on the other side:
lest they be restrained by delicacy and mutual tenderness (collegiality costs)
from probing without scruple what had been done in the circuit courts” (qtd.

in Frankfurter and Landis 1928, 17-18).
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4.1 Legitimacy Costs

I define legitimacy costs as the negative externalities created by external actors (such as

the other branches or the public) in response to Supreme Court decisions.

The institutional legitimacy of the Court has always been a concern amongst the
justices. It has been shown that the Supreme Court does not operate in a political
vacuum; rather, the Court must take into consideration the policy preferences of the other
branches (Clinton 1994; Epstein and Knight 1998; Ferejohn and Shipan 1990; Murphy
1959; Spiller and Gely 1992), and courts often act to avoid institutional conflict to protect
their legitimacy (Caldeira 1987; Carrubba 2009; Clark 2011; Friedman 2009; Staton and
Vanberg 2008; Vanberg 2005). Especially during its early history, the Court had little
to no institutional power, as Congress controlled the number of justices on the Court as
well as its jurisdiction, while the president appointed the justices and was tasked with

enforcing judicial decisions.

Chief Justice John Jay expressed his concern about circuit riding in a letter to
Congress: “The distinction made between the Supreme Court and its Judges, and ap-
pointing the same men finally to correct in one capacity, the errors which they themselves
may have committed in another, is a distinction unfriendly to impartial justice, and to
that confidence in the Supreme Court, which it is so essential to the public Interest should
be reposed in it” (Jay et al. 1849, 162-164). By having the justices review their own cir-
cuit opinions, he argued that circuit riding would be ill-received by the American public
and bring the legitimacy of the Court into question (Crowe 2012). To O’Brien (2000),
circuit riding was “not merely burdensome; it also diminished the Court’s prestige, for a

decision by a justice on circuit could afterward be reversed by the whole Court” (138).

The constitutionality of circuit riding was actually tested in Stuart v. Laird (1803).
In a letter to his fellow justices, Chief Justice Marshall inveighed, “This is a subject not

to be lightly resolved on. The consequences of refusing to carry the law into effect may be
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very serious. .. The law having been once executed will detract very much in the public

estimation from the merit or opinion of the sincerity of a determination, not now to act
under it” (Ackerman 2005, 142). It is clear that Marshall was worried about the “survival
of the institution” (Haskins 1981, 1). Despite preferring to strike down the law and thus
not have to ride circuit, Marshall convinced the Court to act strategically and uphold
circuit riding (Knight and Epstein 1996). In Stuart, “The Court acted out of a fully
justified fear of the political consequences of doing otherwise, not out of an overriding
compulsion to reach the correct legal result at whatever sacrifice of their own political

preferences” (Alfange 1993, 163).

There are other episodes during this period that suggest legitimacy costs were par-
ticularly high during this period. The size and jurisdiction of the Supreme Court and
the construction of the circuits was a political battleground with at least one instance®
of Supreme Court seats being reduced due to political maneuvers (Crowe 2012). The
first (and only) impeachment of a Supreme Court justice occurred in 1804 when Justice
Samuel Chase was impeached due to his politically-charged grand jury instructions while
riding circuit. As evidenced by President Andrew Jackson’s reaction to the Worcestor
v. Georgia (1831),” the Court suffered an acute enforcement problem. In summation,

the Court was rightly concerned with threats to its legitimacy during this period, which

would only be exacerbated by constantly reversing their brethren on circuit.

4.2 Collegiality Costs

I define collegiality costs as the interpersonal, interdynamic costs of making decisions on

collegial courts.

This could take the form of reputational costs. As Congressman James Bayard noted,

6The Judicial Circuits Act of 1866 reduced the number of circuits (and therefore the number of
Supreme Court seats) from ten to seven.

7“Marshall has made his decision. Now let him enforce it.” Though this quote is possibly apocryphal,
President Jackson ignored the Court’s decision that upheld treaty obligations to the Cherokee Nation
and ordered the removal of Cherokee people from their lands in Georgia.
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“It is possible that a judge of the Supreme Court would not be influenced by the esprit de

corps, that he would neither be gratified by the affirmance, nor mortified by the reversal
of his opinions; but this, sir, is estimating the strength and purity of human nature upon
a possibility, but not on an ordinary scale.” Judges care about their reputation amongst
their colleagues particularly and the legal profession in general; with lifetime (or long-
term) appointments, judges have to grapple with the fact that they will have to interact
with their colleagues on a regular basis for the foreseeable future and thus engender
significant reputational costs for being disagreeable (Baum 2006; Epstein, Landes and

Posner 2013).

This may also take the form of “panel effects.” Scholars have suggested that judges on
the U.S. Circuit Court of Appeals are constrained in their decision-making by colleagues
and would behave differently if they were making the decision alone. Lone Democratic
judges vote more like their Republican colleagues (and vice versa) on a three-judge panel
than if the panel was ideologically homogeneous (Cross and Tiller 1997; Revesz 1997;
Sunstein, Schkade and Ellman 2004). Male judges vote more liberally in sex discrimina-
tion cases when paneling with female judges than in an all-male panel (Boyd, Epstein
and Martin 2010; Farhang and Wawro 2004). In affirmative action cases, black “coun-
terjudges” on an otherwise all-white panel influence their white colleagues toward their

rationale (Kastellec 2013).

Collegiality costs were perhaps even more accentuated during the Court’s early history.
Particularly during the Marshall Court, justices often lodged in the same boarding houses
and ate meals together while the Court was in session, discussing Court proceedings over
dinner and Madeira. Since justices were appointed due to geographical considerations
(Frankfurter and Landis 1928) which led to issue-area and regional specialization (Lynch
2018), it is likely that justices exercised panel influence to sway their colleagues. This
panel effect would be exacerbated in Supreme Court cases in which justices heard the case

on circuit. These collegiality costs impacted both the professional and personal lives of
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the justices, especially when those intermingled by lodging in the same boarding houses.

5 Models

5.1 Model 1

Setup. This model interpretation builds on the canonical principal-agent models and
follows Cameron, Segal, and Songer (2000) and Carrubba and Clark (2012). In this
paper’s interpretation of the model in Carrubba and Clark (2012), the lower court receives
a set of cases facts and creates a rule based on those case facts. On appeal, the upper
court sees the rule created and the disposition induced by the rule and must to decide
whether to affirm or reverse the lower court’s decision. When the upper court decides to
pay the cost of reversal, the case facts are revealed, and then the upper court can decide

where to situate both the rule and the disposition.

Like all adverse selection problems, there is an informational asymmetry, which in this
model is the upper court’s beliefs about the case facts while the lower court has perfect
information about the case facts. This setup intuitively follows the institutional setup
of the judicial hierarchy during this period. It is safe to assume that the lower court,
consisting of circuit justices (since they were appointed due to their familiarity with local
laws) and district judges, would have more complete understanding of case facts than the
upper court (i.e. the Supreme Court) especially since the other justices had to be experts

in their own geographical circuits.

My interpretation is based on the model in Carrubba and Clark (2012), a model of rule
creation by the lower courts in a judicial hierarchy. The authors take space to note that
most of the caseload work is born by the lower courts, which was certainly true of circuit
courts in this period as well. In fact, most of the justices’ judicial work was conducted

on circuit. While only 38 cases came before the Supreme Court in its first decade, the
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justices were estimated to have heard 10,000 cases collectively on circuit during that same

period (Henderson 1971; Lynch 2018). Since appeals were relatively rare, “decisions of
the circuit court were in the most cases final, binding the parties and establishing law
for the circuit” (Newmyer 1970, 113-14). Lynch (2018) analyzes the circuit opinions of
four justices® to show that the justices’ work on circuit had a significant impact on the
development of American jurisprudence.’ Thus, a model of lower court rule-making is

useful to interpret the judiciary’s hierarchy during this period.

I make a few substantive modifications to the model. While their model is a strategic
auditing model in which it is costly to audit (i.e. select a case to review) lower court
decisions, the “auditing” aspect of my model is the choice whether to reverse the lower
court’s decision. Since the Supreme Court did not have control of its docket and had to
hear all cases appealed during the Circuit Riding Century, the review aspect during this
time period was actually the decision whether to reverse the lower court. There is no
cost to the higher court to choose to audit the lower court in my model. This requires a
different conception of k, the cost to audit a lower court decision. In my conception, k;
is the cost of reversing a lower court decision (indexed by case 7)'° and consists of both
legitimacy and collegiality costs. Because these costs would not occur in typical agency
models, k; integrates the institutional component of circuit riding and thus transforms
what was originally an agency model of the modern, post-1925 judicial hierarchy into a

model of the judicial hierarchy during the Circuit Riding Century.

Players and Sequence of Play. 1 model the institution of circuit riding as a game

8 Justices Bushrod Washington, Robert Livingston, Joseph Story, and Smith Thompson

9E.g., federalism and the Supremacy Clause: “Thus, less than two years after the adoption of the
Constitution, and five years before the Court decided the point...the Judges of the Court on Circuit
exercised the function of declaring invalid a State law which infringed upon the provisions of a treaty”
(Warren 1922, 66) and judicial review: “Even more notable, however, in the history of American law
was the very early exercise of another form of judicial power by the Federal Circuit Courts, when, three
years from their establishment, they rendered a decision for the first time holding an Act of Congress to
be in violation of the Constitution” Warren 1922, 69.

10The Court received cases not only from the circuits, but also state supreme courts, district courts
and the DC and California Circuits (which did not have a justice assigned to it). This distinction is
important for the empirical implication section discussed later.
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between two players, the lower court (LC)M and the upper court (UC), each with ideal

rules on the real number line, L and U, respectively. I assume that U = 0 and L > 0.

1. Nature draws the case facts, z € R, from a uniform distribution of the unidimen-

sional fact-space, and LC observes .

2. LC chooses a rule, r € R, which maps the case-space into a dichotomous disposition
space and results in a dispositional outcome, d(r,z), where 0 = Admit and 1 =

FExclude. The disposition is determined as follows:

1if xz>r
d(r,z) =

0 ifz<r

3. UC observes r and d(r, ). UC must decide whether to affirm or reverse the position

of LC. If UC reverses the decision, it observes z and is able to select a new rule, q.

Payoffs. UC receives utility from the rule it selects and whether the resulting disposition
results in its preferred disposition (the result of its ideal rule). Specifically, UC with ideal
rule, v = 0, receives —r? from selecting rule r and receives ¢ > 0 if the the rule results
in a disposition is consistent with its preferred outcome. Thus, it receives additive utility
from the rule and case disposition. UC also must pay a cost, k; > 0, when reversing LC’s
decision, a(r,d) where 0 = Af firm and 1 = Reverse. As mentioned previously, k; can
include both legitimacy costs (I; > 0) and collegiality costs (¢; > 0): k; = ko + l; + ¢;.'2
LC receives utility from the resulting rule and dispositional standing at the end of the

game. LC receives —(L — q)?, where ¢ is either the rule selected by LC if UC does not

" Though I model the lower court as a unitary actor, I will note that there was a possibility of the
circuit riding justice and the district court judge splitting, which would lead to an automatic appeal to
the Supreme Court with a writ of division. However, I assume that the Supreme Court always sides with
the justice in these instances as there would be an additional collegiality cost of siding with the district
judge over the justice. A review of a collection of Chief Justice Marshall’s circuit opinions provides
evidence for this: the Court never sided with district judge St. George Tucker over Marshall despite
Tucker being a noted constitutional scholar (Marshall 1837).

12The constant, ko, can be conceptualized as the time-invariant costs incurred while making a decision:
the opportunity making decisions on case outcomes and writing opinions.
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reverse the decision or the rule selected by UC if UC reverses the decision (¢ = 0 in this

case). LC receives 0 if the disposition at the end of the game corresponds exactly to LC’s

preferred disposition. All components of the utility functions are additive:

;

—¢@*+¢ if r<0andd=0

—¢*—ki+¢ if z>0andd=1

UUC(Q>d7xa CL) =
—¢* if x>0andd=0
—¢*—k if zr<0andd=1
\
(
—(L—q)?+¢ if z<Landd=0
—~(L—q)*+¢ if r>Landd=1
ULC’(qa d,l’, CL) =

—(L—¢)* if z>Landd=0

—(L—¢)* f z<Landd=1

Strategies. The strategy for the Lower Court is a rule, r : © — R. A strategy for the
Upper Court is the combination of the probability of reversing LLC’s decision and a chosen
rule after reversing, {p(r),quc}. The Upper Court always has a dominant strategy of
selecting its ideal rule (que = U = 0) after reversing the Lower Court. Thus, the Upper
Court’s strategy is reduced to the probability of reversing the Lower Court (p(r)). A rule
divides the fact-space into dispositions so that all cases with x > r are placed into one

category (Ezclude) and all cases with z < r are placed into another (Admit).'

Beliefs. The case facts, z, introduce uncertainty into the game, with z being distributed
across the fact-space according to a distribution of the pdf, g(-). The distribution assigns
full support to R, g(x) > 0 ¥ x. This leads to the Upper Court being uncertain about

whether the disposition of the rule, r, announced by the Lower Court matches the one

13This dichotomy arises in search and seizure cases, where judges must decide on rules which result
in dispositions to either admit or exclude evidence. While search and seizure cases were not prominent
during this time period, I follow Carrubba and Clark (2012) in using this dichotomy that is common in
the literature (e.g. Cameron, Segal, and Songer 2000).
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that would be set by UC’s ideal rule. This belief is represented by b(r) € [0, 1], which is

distributed over R.

Equilibrium. In order to solve the model, I identify the set of pure-strategy perfect
Bayesian equilibria. There is a set of equilibria in which the Upper Court and Lower
Court strategies are essentially identical functions of the case facts, but the exact rule
selected depends on the exact facts of the case. Equilibrium behavior discussed later

holds independent of the relative location of L.

The game results in three types of outcomes which depend on the location of the case
facts. The cutpoint, r,, divides the fact-space. Let r be the rule the Upper Court does
not reverse even if it does not produce UC’s preferred disposition and 7 be the rule the

Upper Court is indifferent over reversing.

(

Ty if vr<r,
r(r) =z if r, <x<Vk;

Vi it x>k

\

When a search is not intrusive (i.e., case facts are far to the left, x < r,), the Lower
Court pools and sets a rule at r* = r,. For moderately intrusive searches (r, < z < v/k;),
the Lower Court separates sets the rule at the case facts (r* = x). When the search
is sufficiently intrusive (x > V/k;), the Lower Court again pools and sets the rule at
r* = V/k;, because UC would reverse a rule larger than the cost of reversal (r* > /k;).!4

In all cases, the disposition as described above is a direct consequence of the rule:

Admit if r*=nr,
d*(r', x) =

FExclude  otherwise

Thus, in equilibrium, the Upper Court never reviews the Lower Court. This result was

14 As demonstrated in the appendix, if I < /k;, then the Lower Court sets the rule at L.
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proved in Carrubba and Clark (2012).

Figure 1: Equilibria

LC does not like d

r*(x)

=== ==

c
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e = e —
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When case facts are to the left of r,, the Lower Court pools on a rule that the Upper
Court prefers not to reverse, even though the Upper Court is unsure whether it agrees
with the disposition induced by the Lower Court’s rule. When case facts are to the right
of r4, the Lower Court and Upper Court know that they agree on the disposition. The
Lower Court uses this slack to declare a rule that is as close to its ideal point as possible,
but that the Upper Court still prefers not to reverse. The threat of reversal shapes the
rule the Lower Court will apply. Because the Lower Court can perfectly anticipate the

Upper Court’s decision, it can always choose a rule that is immune from reversal.

Proposition 1. In any equilibrium to this model, the rule selected by the Lower
Court depends on the facts of the case. For case facts far enough to the left, the
Lower Court pools on a rule that yields the “admait” disposition. For case facts in
between the left-most rule that still yields the Upper Court’s preferred disposition and
furthest rule that the Upper Court will not reverse, the Lower Court chooses a unique
rule for each value of the case facts, where the rule yields the “exclude” disposition.
For case facts far enough to the right, the Lower Court pools on the best rule the
Upper Court will not review, which yields the “exclude” disposition. In equilibrium,
the Upper Court never reverses the Lower Court decision (Carrubba and Clark 2012,
Model 2).
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My interpretation of the model yields some comparative statics. As either the le-

gitimacy costs (l;) or collegiality costs (¢;) increase, ceterus paribus, the Upper Court’s
costs of reversal (k;) increase, resulting in 7 increasing in v/k;. When /k; increases,
the Lower Court is less constrained by the Upper Court’s preferences (i.e. the interval
[VEi — ¢, vk;]) and can propose a rule that is more divergent from the Supreme Court’s
median’s preferences. These comparative statics provide the foundation for the empirical

implications and design in the next section.

Proposition 2. As k; increases, T increases.

5.2 Model 2

Setup. While there is no uncertainty for LC about UC’s type in Model 1, Model 2 will
now introduce introduce this uncertainty. This model is based on Model 3 in Carrubba

and Clark (2012).

Players and Sequence of Play. While the setup for this model is basically the same
as the previous model, the sequence of play now begins with Nature drawing a type for
UC. Formally, this is represented by ¢ € {l, h} which is private information to the Upper
Court. UC’s type determines its cost to review LC’s decision. In other words, an Upper
Court with low costs of review may be a court that cares about a case below or easier
to solve in terms of time or other resources. In my interpretation, an Upper Court with
a low cost of review would be one in which a case was heard by a judge that was not a
circuit-riding justice, i.e. other federal judges or state court judges. The Upper Court’s
uncertainty about the facts of the case is characterized by the same beliefs as described
earlier. The Lower Court’s uncertainty about the Upper Court’s type, v, is characterized
by a belief, p = Pr(t = [). This belief for lower court’s with circuit justices, p¢, is strictly
less than the belief for lower courts not having a circuit justice, po: pc < po. In other
words, the probability that UC’s type is low (¢ = [) is higher for courts that do not have

circuit justice compared to courts with a circuit justice.
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Payoffs. The Lower Court’s payoffs are the same as in Model 1. The Upper Court’s

utility function is the same except that the cost of reviewing a Lower Court decision is
now also indexed by the Upper Court’s type: k;; < k; 5. As noted in the previous model,
the cost to review a circuit justice’s decision is strictly higher than the cost to review

decisions originating from other judges.

Equalibrium. The critical difference between this model and the previous model is, if
LC thinks that UC is the high-cost type (p is low), then the Lower Court will engage
in a risk-seeking (risky) strategy and chooses a rule which would be reversed by a UC
with low costs. If the Lower Court believes the Upper Court is sufficiently likely to be
a high-cost type, then it will be willing to play a strategy that the high-cost type would

find acceptable, but the low-cost type is willing to pay the cost to review.

In the the first two regions, LC plays a pooling strategy, but the type of pooling
strategy depends on UC’s type. If it pursues the risky strategy, review occurs with
positive probability. UC is auditing these cases as there is a strong chance that the rule
promulgated by LC does not lead to UC’s preferred disposition. As in all situations of
auditing under incomplete information, there will be instances in which the Upper Court
reviews and learns that it would have preferred not to reverse. If the Upper Court had
known it was receiving its preferred disposition (r < 0), then it would have been willing

to accept the Lower Court’s rule.

In the third region, a Lower Court playing the risk-avoiding (safe) strategy will switch
from a pooling strategy to a separating strategy, giving the Upper Court its preferred dis-
position while choosing the the closest rule possible to its preferred rule without triggering
reversal in order to reach that disposition. A Lower Court playing the risky strategy will
continue to pool on a favorable rule that leads to its preferred disposition. A low-cost
Upper Court will find this worthy of review due to the combination of an unfavorable
rule and uncertainty about whether the disposition accords with its preferences. If the

Upper Court is a low-cost type then it reviews and reverses the Lower Court.
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In the fourth region, both the risky and safe strategies lead to the same equilibrium

rule: the separating strategy that induces the Upper Court’s preferred disposition using

the best rule from the Lower Court’s perspective. Therefore, reversal is not triggered.

Finally, in the fifth region, if the Lower Court pursues the risky strategy (the separat-
ing strategy through \/m and then pools on \/H), then review happens with positive
probability whenever the Upper Court is a low-cost type. In this instance, the Upper
Court’s strategy is review cases it would otherwise intend to affirm. In contrast with stan-
dard principal-agent models of the judiciary (e.g., Cameron, Segal, and Songer 2000), in
this model interpretation, the Supreme Court is concerned with the case disposition and
the rule invoked that produces said disposition. Thus, the Court sometimes review cases
where it believes it agrees with the disposition and also is willing to pay a cost to change

the rule used by the Lower Court.

LC can always avoid being reversed if it plays a risk-averse (or “reverse-averse”)
strategy. Although it may sometimes concede more than it needs to in order to avoid
review (it will choose a rule acceptable to the low-cost type when it faces a high-cost
type), this strategy will never be reviewed by either type. When it plays the risk-seeking
strategy, however, it runs the chance that it faces a low cost type and therefore will be
reviewed when case facts are far to the left or right (when the two strategies do not

prescribe the same equilibrium rule).

Proposition 3. The Lower Court must use either a safe and risky strategy. The only
difference between the safe and risky strategies is that the risky strategy prescribes a rule
that is (weakly) closer to the Lower Court’s ideal rule than would be promulgated in the
safe strategy. The Lower Court chooses the risky strategy if it believes, with sufficiently
high probability, that the Upper Court is a high-cost type. The Upper Court reviews
the Lower Court’s decision if it is a low cost type, the Lower Court has played a risky
strateqy, and the case facts are either sufficiently far to the left or sufficiently far to the
right (Carrubba and Clark 2012).
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5.3 Comparative Statics

In a world of perfect information (the first model), a lower court is never reversed by an
upper court in equilibrium. However, by introducing lower court uncertainty over the
upper court’s preferences in the second model, the following equilibrium behavior occurs:
lower courts that play safe strategies are never reversed by upper courts (regardless of
type), while lower courts who play risky strategies are more likely to be reversed by

high-cost courts.

Applying the results from the model to the Supreme Court during the Circuit-Riding
Century, lower courts constituted of circuit riding justices are more likely to play a riskier
strategy. Legitimacy and collegiality costs (engendered by the justices’ dual roles) raise
the Supreme Court’s costs of reversal and therefore increse the likelihood of the circuit
justice-led lower court facing a high-cost upper court compared to non-circuit justice
courts. Because non-justice lower courts do not face high costs of reversal, they have
a higher probability of facing a low-cost upper court, resulting in a higher likelihood of

playing a safe strategy and thus not triggering reversal.

If this model is correct, this leads to a prediction that circuit justices have a weakly
higher probability of being reversed than other judges. While this may seem counterin-
tuitive at first glance, the logic behind it is as follows. Because the circuit justices know
of the higher costs of reversal for them compared to non-circuit judges, justices are more
likely (compared to other lower court judges) to play the risky strategy of moving the
lower court rule closer to their own preferred rule at the expense of the Supreme Court’s
preferred rule. Since the Supreme Court is more likely to be the high-cost type in this
scenario, the circuit justice may “overshoot” by moving the rule too far and thus trig-
gering a reversal from the Supreme Court. Notice, this does not preclude other courts
from playing a risky strategy and therefore being reversed (which certainly happens);

what this means is that justice-led lower courts are more likely to be reversed than other
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courts.

6 Discussion and Implications

The model interpretation developed here yields several implications for rule-making and
decision-making in a judicial hierarchy. The results provide predictions that can be
empirically tested to measure the impact of circuit riding on judicial decision-making
and further elucidates the concept of a “norm of consensus” during the Supreme Court’s
early history. I conclude this section with suggestions for extending the model moving

forward.

I will note that there is a vast literature on “reversal aversion”: a lower court judge’s
fear of being reversed by a higher court. Scholars of judicial behavior commonly argue that
judges personally do not like to have their decisions reversed (Murphy 1959; McNollgast
1995). Segal and Spaeth (2002) suggests that if the lower federal courts did not have to
fear reversal, the judges would be freer to make decisions based on their policy preferences.
Chief Justice Hughes made special note of this phenomenon during this period: “Not only
did Justices of the Supreme Court on circuit duty suffer the extreme hardships of travel
in the early days, but they were exposed to the even greater peril of subsequent reversal
at the hands of their brethren” (Hughes 1932, 2). However, while these models assume
an exogenous cost of being reversed, these costs, following Carruba and Clark (2012),
are endogenously produced in my model. The lower court takes these costs into strategic
consideration when deciding on a rule that will not be reversed by the upper court since

the lower court is always worse off if it gets reversed.

6.1 Supreme Court and Circuit Riding

The main result of this interpretation of model from Carrubba and Clark (2012) is, as

the costs of reversal increases, the more averse the Supreme Court is to reverse the circuit
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opinion. Substantively, this means that the circuit justice has more leeway to move the

rule closer to his ideal rule in cases where it is more difficult for his brethren to reverse
his circuit opinion than in cases with lower costs of reversal. While similar to the results
of Carrubba and Clark (2012), this is in contrast to other models of strategic auditing
that only consider the preferences of the Supreme Court at the expense of lower court
preferences (e.g. Cameron, Segal and Songer 2000). Though scholars have qualitatively
noted the importance of the justices circuit opinions on the development of American law
(Newmyer 1970; Lynch 2018), this model’s result provides formal evidence that the work
that justices did while circuit riding had a substantive impact not only on lower court

jurisprudence but on Supreme Court jurisprudence as well.

However, unlike in Carrubba and Clark (2012), the costs of reversal (review) vary
on a case-by-case basis. This variation is dependent on the particulars of the case: the
subject matter and which judges hear the case on the lower level. It is not difficult to
imagine that cases involving the constitutionality of an act of Congress have a higher cost
of reversal (due to higher legitimacy costs) than cases involving statuary interpretation,
meaning the Supreme Court would be less willing to reverse a justice’s circuit opinion

concerning constitutional issues.

This variation is particularly important in order to account for the institutional role
of the judge who heard the lower court opinion. While justices were supposed to hear
cases on circuit, district judges oftentimes had to sit alone as circuit judges in the absence
of the circuit justice (Frankfurter and Landis 1928). In fact, when states were added to
the Union, despite automatically having district courts created and district judgeships
commissioned, they were not automatically added to an existing judicial circuit; this
required the district court judges to also sit as circuit judges until states were incorporated
into a circuit (Frankfurter and Landis 1928). Additionally, cases could arise from courts
where justices were not assigned: (1) state supreme courts and (2) federal courts with

separately-commissioned judges (the Circuit Court for the District of Columbia and the
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U.S. Circuit Court for the California Circuit (1855-1863)). While state courts naturally

were not assigned federal judges, Congress created circuit courts in DC and California
(1855-1863) which had their own separately-commissioned judges and did not require a

circuit-riding justice.

Since the judges of the DC and California Circuits, district courts, and the state
supreme courts were strictly assigned to intermediary levels of the judicial hierarchy and
did not also have a seat on the Supreme Court, the costs of reversal for overturning their
cases would be lower than the costs of reversal for cases heard by circuit-riding justices.
This is due to the fact that there are no additional costs (legitimacy and collegiality costs)
for the Supreme Court to reverse decisions originating from these courts.!> However, since
these judges are not imposing collegiality or legitimacy costs on the Supreme Court in
review of one of its members, these judges are less likely to play the risky strategy and
thus the Supreme Court was less likely to reverse lower courts in this situation than lower

courts with a circuit-riding justice.

7 Empirical Implications

The result of the model that cases originating from lower courts sans circuit-riding justices
have lower costs of reversal (and thus are less likely to face high-cost courts) than cases

heard by circuit-riding justices yields an empirical prediction:

Hypothesis 1. Cases originating from non-circuit justices are less likely to be re-

versed by the Supreme Court than cases heard by justices on circuit.

7.1 Previous Work on Circuit Riding

The practice of circuit riding has been primarily viewed through the lens of legal history

and constitutional development. Scholars have mentioned the possibility of a conflict

15This is not to imply that there are no costs in time or energy to review these decisions.
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of interest by having Supreme Court justices ride circuit, but these scholars never at-

tempted to expand upon this relationship by comparing the circuit court and Supreme
Court opinions themselves (Frank 1964; Meltzer 1989; O’Brien 2000). “[T]he structure
of the original court system was flawed in conception and hence problematic from the
outset. . . [since no| provision prevented a Supreme Court justice from voting on an ap-
peal from a circuit court decision in which he had participated” (Meltzer 1989, 424).
“The controversy, which began immediately and continued until 1869, centered around
the circuit system. The core of the problem lay in the fact that three tiers of courts
were operated by two sets of judges...[as] the whole system pivoted on circuit riding by

Justices” (Frankfurter and Landis 1928, 14).

Recent qualitative scholarship in political science and law has begun to note the
importance of circuit riding in the Court’s formative years. Crowe (2012) argues that the
expansion of the Supreme Court’s judicial authority and institution-building during the
19%" century was the result of the actions of strategic actors (including judges, presidents,
and politicians) taken to shape the judiciary’s institutional structures to further their own
interests, with the circuit system being a key institutional battleground. Lynch (2018)
analyzes the circuit opinions of four justices to show that the justices’” work on circuit

had a significant impact on American jurisprudence.

There are very few quantitative studies that encapsulate this early period of the
Court’s history.'® As McGuire acknowledges (2004), “[L]ongitudinal knowledge of the
Supreme Court is quite limited” (128). He finds that the early Court increased its insti-
tutional power gradually, hypothesizing that the institution would be hardly recognizable
to observers today. In their study of the determinants of Supreme Court resignations,
Vining, Zorn and Smelcer (2006) state, “As circuit riding was expected of all justices in
this period on an annual basis, our data provide little opportunity to assess the effect of

its presence or absence among justices’ duties.” Epstein, Segal and Spaeth (2001) solely

6Knight and Epstein (1996) formally model two cases (Marbury v. Madison (1804) and Stuart v.
Laird (1804)), but their focus is on the Court’s strategic behavior in response to the other branches
rather than on circuit riding itself.
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looks into the “norm of consensus” on the Supreme Court.'” Despite focusing on the same

period as this paper, these studies do not focus on the institution of circuit riding itself;
Vining, Zorn and Smelcer (2006) use the practice as a variable that possibly contributed
to resignation from the Court in their multivariate analysis, while McGuire (2004, 130)
cites circuit riding as an impediment to the Court’s differentiation, an important step
in institutional building. Walker, Epstein and Dixon (1988) do not even mention the

practice.

While scholars have made normative claims about the effect of justices hearing cases
on both levels, there has not been a systematic attempt to empirically test the effect
of circuit riding on judicial decision making during this time period. Thus, the model’s
prediction (that the upper court is more likely to reverse lower court decisions in which a
justice is present compared to other lower court decisions) provides an avenue to finally
test whether allowing justices to hear cases twice unduly influences the decision. The
model prediction, though, is the opposite to what normative have predicted (i.e. the
lower court is more likely to be affirmed because a justice heard the case while riding
circuit due to a conflict of interest). It is exactly because of this conflict of interest
(Supreme Court justices reviewing their own circuit court decisions) that justices are
less likely to be affirmed on review. Empirically, we should see circuit-riding justices
reversed more often than state court judges, judges of the Circuit Court for the District
of Columbia, and district court judges sitting as circuit judges due to the reversal costs

of non-justices being lower than the circuit-riding justices.

7.2 Data

There is not an existing dataset that contains the circuit or lower court cases of interest
from the Circuit Riding Century. Since the government did not appoint official court

reporters for the lower courts, case records were notoriously incomplete and, though the

17This is discussed further in subsection 7.7.
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identity of the circuit justice is known, often it is difficult to ascertain whether the circuit

justice attended the case hearing on the circuit level. This lack of lower court data has
long been lamented: “[We will not] be able to know how our courts function until an
effective system of judicial statistics becomes part of our tradition...The actual volume
of business in the various district and circuit courts, [and] the manner of its disposition,
we shall not know until the pride in the history of individual federal courts and an
appreciation of the significance of their records leads to an illuminating writing of their

story” (Frankfurter and Landis 1928, 52).

In a preliminary analysis, I focused on cases heard by the Supreme Court in the
period of 1812-1823. This period represents the longest “natural court,” defined as a
period with no changes in membership of the Court, in the history of the Supreme Court.
For example, 210 cases were heard during the 1813-1817 period. In 41 of these cases, a
justice sat on the circuit case. In 60 cases, no Supreme Court justice sat on the lower
level. Finally, I could not determine whether or not a justice sat on the circuit level in
109 cases. This suggests a possible missing data problem which I will address with the

second prong of my empirical design.
Figure 2: Pre-1869 Supreme Court Cases
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Figure 2 shows the population of cases for the pre-1869 time period. The Supreme
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Court heard 3,438 cases during this time period, with 1,910 cases arising from circuit

courts with assigned circuit justices and 1,533 cases coming from courts without justices

assigned.

Since a circuit court database for the 1790-1891 period does not exist, I collected and
hand-coded case data for the 5,507 circuit cases for two binary variables: (1) whether
the a circuit riding justice heard the case and (2) whether circuit justice dissented when
reversed. These data come from two sources: the 30-volume Federal Cases (Cases 1897)
and the Federal Reports (from 1880 to 1891). As the Federal Cases was sourced from
primary sources, including circuit reports, individual justice reports, and newspaper ar-
ticles, it represents the best avenue for research for this period, while the Federal Reports
contain the official case records published by the government. These circuit cases are then
cross-referenced with the Legacy Supreme Court Database (Spaeth et al. 2020)'® in order
to discern the presence of a justice sitting on the circuit court. Methods of identification
include the case record specifically stating the justice was present or heard the case on
circuit, a justice recusing himself based on circuit participation, a justice referencing his
circuit opinion during a dissent, or a writ of division (which requires both the justice and

district judge to disagree on circuit). These cases serve as the treated group.

For the data in the control group, I do not need to collect additional information
outside of the Legacy Supreme Court Database. The control group consists of cases
appealed from the state supreme courts, from district courts directly to the Supreme
Court, and the Circuit Court of the District of Columbia and the California Circuit which
did not have appointed Supreme Court justices. Rather, these circuit courts consisted
of judges appointed by the president and confirmed by the Senate (the only circuit with
this unique feature at the time). The cases that originated in state courts did not have
a Supreme Court justice sitting in on the decision, as judges on the state-level were

appointed by the states’ governments or elected by the voters of each state.

181 will note that the Supreme Court Database only went as far back 1953 until 2015, when all cases
were finally coded.
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Using the new dataset with data collected from Federal Cases and Federal Reports,

I use a two-pronged approach to test my hypothesis: an OLS regression and then a
differences-in-difference (DID) design. Because of the strong possibility of having a po-
tential missing data problem (since the record are often incomplete), T will do a 85%
random sample of the cases where I can be certain of the presence (or lack thereof) of a
circuit-riding justice. I will also use robust standard errors clustered by circuit as Cameron

and Miller (2010) suggest clustering based on units that are as similar as possible.?

7.3 OLS Regression

I first run an OLS regression on all cases from 1790-1869. The dependent variable is affir-
mation rate, and the treatment variable is the presence of a circuit-riding justice. Thus,
the interpretation of ; would be the percentage change in Supreme Court affirmation
rate by going from no circuit justice present to the presence of a circuit-riding justice.
There are also a number of variables that need to be controlled for. The circuit of origin
needs to be accounted for; in a similar vein, the court of origin for non-circuit cases must
be controlled (as there is a possibility of variation in affirmation rates for state courts,
territorial courts, district courts, and the D.C. Circuit). Since “good” justices may have
been more likely to be affirmed than “bad” justices (due to legal acumen, writing skill,
reputation, etc.), the circuit justice must be controlled as well as the current chief justice.
As the ideological composition of the Court may affect case voting, I must control for the
ideological direction of the decision. Since I am analyzing cases (indexed by i case) across
a number of circuits and almost a century of cases, I add time («a, indexed by ¢ year)

and circuit-level (v, indexed by d circuit) fixed effects to mitigate possible unintentional

9Gince the states that comprised each circuit were contiguous and often grouped in circuits based on
geographic and cultural similarities (Frankfurter and Landis 1928), this is the most appropriate category
to cluster.
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omitted variable bias.

Equation 1: Af firmRateyy = Py + P1Circuit Justiceuq + BoCovariates; + oy + Vg + €ita

I chose 1869 as the partition date of the OLS analysis due to the structural changes in the
circuit system via the Judiciary Act of 1869, which commissioned (non-justice) circuit
judges for the first time. After 1869, the justices only had to hear cases in each of their
circuit courts once every two years (rather than once a year previously and, thus, rode
circuit less frequently than before. This means that there were cases that arrived at the
Supreme Court (1) that were heard by a circuit-riding justice and (2) without being heard
previously by a circuit-riding justice. While not tested here, with this subset of cases, [
can test intra-circuit variation in affirmation rates between justices and the newly minted

circuit judges rather than just inter-circuit variation.

7.4 Difference-in-Differences Design

The second prong of my methodological strategy is to exploit the institutional variation
in circuit composition by using a difference-in-differences (DiD) design. When a new state
was formed, it was not automatically added to an existing federal circuit, though district
courts were constituted in each state.?° Until circuit incorporation occurred, district court
judges in the state operated first as district courts but then also held circuit jurisdiction on
appeal, which means that a case reaching the Supreme Court from these pre-incorporated
states were not heard by a circuit-riding justice on appeal (Frankfurter and Landis 1928).
I propose using DiD to test whether affirmation rates of cases originating from a state
before it was incorporated into the federal circuit system are statistically different from

the affirmation rates after incorporation when a circuit-riding justice would be assigned

20For example, Tennessee and Kentucky entered the Union in 1792 and 1796, respectively, but were
not incorporated into the circuit system until the Judiciary Act of 1807; the Judiciary Act of 1837 added
eight states to the circuit system with Louisiana having waited 26 years to be included (Frankfurter and
Landis 1928).
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to ride circuit within the state.

This DiD design calculates the effect of a treatment (pre-incorporation cases/post-
incorporation cases) on an outcome (affirmation rates) by comparing the average change
over time in affirmation rates for cases originating in newly-incorporated states compared
to the average change over time for a control group (the states already incorporated into
circuits).?! In this design, the control group are cases originating from states who were
already incorporated in the circuit system and are in the same circuit as the newly-
incorporated state.?? In order for the DiD results to be interpreted as causal results, the
parallel trends assumption needs to be addressed; to do this, I will graphically represent
the mean of affirmation rates for cases originating from newly incorporated states pre-
incorporation and post-incorporation into the circuit system compared to the mean of

the affirmation rates of states that were already in the circuit system.

Equation 2: AffirmRate;;q = By + 1CircuitJusticeyy + BoCovariates
+ B3(NewStatey - CircuitIncorporation,) + By NewStatey

+ BsClircuitIncorporation; + oy + g + €ia

The DiD regression equation (Equation 2) is the same as the previous OLS equation
(Equation 1) except for the addition of the interaction term, (NewState-ClircuitIncorporation).
NewState represents the treatment and control groups; states who were just incorporated
into the circuit system (treatment) receive a ‘1’, while states who were already in the cir-
cuit (control) receive a ‘0’. CircuitIncorporation represents the status of incorporation

when the case was heard; cases heard before incorporation of a new state into the circuit

21California is a special case. Because travel would prevent a justice from attending to both his circuit
and Supreme Court duties, Congress commissioned a single circuit judge for the state in 1855 until it
was added to the newly created Tenth Circuit in 1863 with Oregon (Frankfurter and Landis 1928). I
considered a separate DiD design for California (due to its unique status), but it is unclear which states
would serve as the control group (due to distance and lack of contiguity with other states since Oregon
had just joined the Union).

22For example, Missouri was incorporated into the Eighth Circuit with Tennessee and Kentucky under
the Judiciary Act of 1837.
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receive a ‘0’ while cases heard after incorporation of new states receive a ‘1’. Since it took

time for cases to reach the Supreme Court from the circuit courts, I will run the analysis

with lagged treatments using the median time period.?

7.5 Results

Due to the time-intensive nature of discerning whether a circuit-riding justice heard the
case on the lower level, the analytical focus of this section is using the circuit incorporation
status of states newly added to the Union in the 1791-1869 period.?* I further breakdown
the analyses to compare states added to circuits in 18372° and states added to circuits in
1862%6. I offer results using two approaches: OLS regression and a difference-in-differences

design.

7.5.1 OLS Regressions

The following linear regression models regress case affirmation rates (dependant variable)

on the the type of court where the case originated (independent variable).

Table 1 shows the results of running an OLS regression of affirmation rate on whether
the case came from a circuit that has been assigned a circuit-riding justice or another
court. When covariates and fixed effects are taken into account, the results are robust.
Substantively, this suggests that the mean affirmation rate decreases by 9.8% for cases
that originate from states incorporated in the circuit system compared to courts without
the possibility of a justice present (i.e. state courts, district courts, the DC Circuit, etc.).

While the R? is low, this suggests that the model may be on the right track and further

23As the incorporation status of states was staggered (meaning that some states were incorporated
ahead of others), I will use the package in Goodman-Bacon (2018) to address the concerns about the
treatment (incorporation) being administered at different times.

24Gince the Judiciary Act of 1869 provided separately commissioned circuit judges in addition to the
circuit riding justices, I restrict the analyses to this period in order to mitigate this possible confounding
addition.

25 Alabama, Arkansas, Illinois, Indiana, Louisiana, Michigan, Mississippi, Missouri

26California, Florida, Iowa, Kansas, Minnesota, Texas, Wisconsin
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Table 1: Circuit OLS Model Results

All Cases without Justices

(1) (2) (3)

Circuit Incorporation  0.056 052 —0.098%*
(0.036) (0.039)  (0.035)

Observations 2,818 2,818 2,729
R-squared 0.003 0.061 0.109
Covariates No No Yes
Clustered std.error Yes Yes Yes
Year FE No Yes Yes
Circuit FE No Yes Yes

Clustered standard errors by circuit in parentheses
X p<0.01, ** p<0.05, * p<0.1

supports my efforts to gather additional data on covariates.

Tables 2 and 3 run the same model, but restrict the analyses to cases originating from
states incorporated in 1837 (Table 2) and 1862 (Table 3). The analyses are further broken
down to compare cases originating from circuit justices to (a) cases originating from state
courts from the same states and (b) cases originating from the DC circuit court. This
was done as a robustness check to ensure differences in affirmation rates were not based

on the type of control group.

Table 2 shows the OLS regression results for the states incorporated in 1837. The
results for both that state and DC controls are robust to at least the p < .05 level. The
mean for affirmation rates from circuit cases is 16.5% lower that state court cases and
11.1% lower than DC court cases. Table 3 shows the OLS regression results for the states
incorporated in 1862. The results for both that state and DC controls are robust to at
least the p < 0.1 level. The mean for affirmation rates from circuit cases is 15.3% lower

that state court cases and 19.3% lower than DC court cases.
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Table 2: 1837 OLS Model Results

State Court Control DC Circuit Court Control

(1) (2) (3) (1) (2) (3)

Circuit Incorporation —0.085 —0.145** —0.1675** —0.022 —0.130"* —0.111%**
(0.051)  (0.067)  (0.054)  (0.052) (0.016)  (0.010)

Observations 619 619 611 953 953 924
R-squared 0.004 0.155 0.280 0.0004 0.106 0.184
Covariates No No Yes No No Yes
Clustered std.error Yes Yes Yes Yes Yes Yes
Year FE No Yes Yes No Yes Yes
Circuit FE No Yes Yes No Yes Yes

Clustered standard errors by circuit in parentheses
R p<0.01, ** p<0.05, * p<0.1

Table 3: 1862 OLS Model Results

State Court Control DC Circuit Court Control

(1) (2) (3) (1) (2) (3)

Circuit Incorporation —0.095 —0.258** —0.153* —0.017 —0.204** —0.193**
(0.065)  (0.013)  (0.070)  (.020)  (0.019)  (0.068)

Observations 301 301 301 654 654 633
R-squared 0.008 0.159 0.345 0.0002 0.127 207
Covariates No No Yes No No Yes
Clustered std.error Yes Yes Yes Yes Yes Yes
Year FE No Yes Yes No Yes Yes
Circuit FE No Yes Yes No Yes Yes

Clustered standard errors by circuit in parentheses
K p<0.01, ** p<0.05, * p<0.1
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7.5.2 Difference-in-Differences

In these DiD analyses, the treatment is an interaction term consisting of whether case
came from a circuit with an assigned justice and whether case happened before or after
the state was incorporated in the circuit system (before/after 1837 in the 1837 models and
before/after 1862 in the 1862 models). The goal in these analyzes is to discern the effect
of the treatment (circuit incorporation) by analyzing the difference in means between the
affirmation rates of pre-incorporation cases and post-incorporation cases. The control
groups, again, include (a) state court cases from the same states and (b) cases from the

DC circuit.
Table 4: Raw Mean Affirm Rate: State Court Cases Control (1837)

Before Incorporation After Incorporation

Previously-Added States 0.6666667 0.6372549
Newly-Added States 0.4702381 0.5702576

Table 5: Raw Mean Affirm Rate: DC Circuit Court Cases Control (1837)

Before Incorporation After Incorporation

Previously-Added States 0.5603448 0.6052632
Newly-Added States 0.4702381 0.5702576

Table 6: Raw Mean Affirm Rate: State Court Cases Control (1862)

Before Incorporation After Incorporation

Previously-Added States 0.6232877 0.7777778
Newly-Added States 0.5503356 0.5983607

Table 7: Raw Mean Affirm Rate: DC Circuit Court Cases Control (1862)

Before Incorporation After Incorporation

Previously-Added States 0.5778589 0.5483871
Newly-Added States 0.5503356 0.5983607

Before proceeding to the main DiD results, I present raw mean of affirmation rate

in Tables 4-7 for illustrative purposes. The raw means represent the means of each
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interaction term pair (e.g. In Table 4, .667 is the mean affirmation rate of the states

already incorporated to the circuit system before the Judiciary Act of 1837). As its name
suggests, the DiD analysis takes the difference of the differences between treated and

control groups before and after the Judiciary Acts of 1837 and 1862.

Tables 8 and 9 present the results for the states added to circuits in 1837 and 1862,
respectively.?” In both models, the change in means of the affirmation rates after incor-
poration compared to DC circuit cases are negative and robust, with a drop of 7.2% in
affirmation rate experienced by cases from states incorporated in to the circuit system
in 1837 and a 12% drop in cases from the 1862 states. This provides evidence for the
hypothesis, in that Supreme Court justices are more likely to have their circuit opinions

reversed by the Supreme Court as compared to cases from other lower federal courts.

However, the state court case models are both positive and not robust. I argue that I
may not be getting negative, robust results for the comparison to the state court control
group due to two, possibly non-mutually exclusive reasons: (1) state court cases during
this time period present fundamentally different legal questions compared to federal cases

and (2) federalism/Supremacy Clause concerns.

In its early history, the Supreme Court’s jurisdiction was radically different than it is
today. Today, the Supreme Court can grant a writ of cert to an appealing party through
appellate jurisdiction in virtually all lower court cases, both federal and state, as well
as still retaining cases in its original jurisdiction (cases between states, cases concerning
ambassadorships, etc). This has not always been the case; initially the federal court
system had jurisdiction over admiralty cases and cases concerning citizens of different
states, and a limited criminal jurisdiction, which the Supreme Court curtailed to exclude
common law offenses in United States vs. Hudson (1812) and United States vs. Coolidge
(1816). State courts saw a majority of the cases filed in the country’s legal system and

drew almost all criminal cases. In fact, it wasn’t until 1889 that the Supreme Court could

27See Tables 10 and 11 in the Appendix for full results as Table 8 and 9 were condensed for space
purposes.
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Table 8: Judiciary Act of 1837 Diff-in-Diff Model Results

State Court Control DC Circuit Control
(1) (2) (3) (1) (2) (3)

New State x Circuit Incorporation 0.129* 0.045***  0.0003 0.055 -0.084%*F*  _0.072%**
(0.059) (0.008) (0.091) (0.059) (0.019) (0.005)
New State -0.196**F*%  -0.190%** -0.168** -0.090***  -0.046**  -0.039**
(0.000) (0.008) (0.061) (0.000) (0.017) (0.012)
Circuit Incorporation -0.029%*** 0.129 0.292**  0.045***  -0.331* -0.236
(0.000) (0.118) (0.109) (0.000) (0.166) (0.159)
Conservative Lower Court Opinion 0.181 0.158%**
(0.098) (0.056)
Unclear Lower Court Opinion Direction -0.255 0.221
(0.178) (0.116)
Federal Law Unconstitutional 0.169*
(0.071)
State/Territory Law Unconstitutional -0.574 0.001
(0.298) (0.233)
Issue: Civil Rights 0.097 0.130
(0.239) (0.151)
Issue: 1st Amendment -0.322 -0.186
(0.402) (0.212)
Issue: Due Process -0.046 0.011
(0.275) (0.166)
Issue: Attorneys 0.083
(0.126)
Issue: Economic Activity -0.101 -0.041
(0.253) (0.161)
Issue: Judicial Power -0.072 0.081
(0.235) (0.158)
Issue: Federalism -0.159 0.041
(0.283) (0.199)
Issue Interstate Relations -0.162 0.255
(0.382) (0.263)
Issue: Federal Taxation -0.069 -0.016
(0.173) (0.136)
Issue: Miscellaneous 0.400**
(0.158)
Issue: Private Action 0.124 0.113
(0.206) (0.153)
Conservative SCOTUS Opinion -0.170** -0.143***
(0.069) (0.038)
Unclear SCOTUS Opinion Direction -0.344%*
(0.120)
Observations 619 619 611 953 953 924
R-squared 0.009 0.155 0.281 0.004 0.106 0.184
Covariates No No Yes No No Yes
Clustered std.error Yes Yes Yes Yes Yes Yes
Year FE No Yes Yes No Yes Yes
Circuit FE No Yes Yes No Yes Yes

Note: Clustered standard errors by circuit in parentheses. The outcome variable is affirm rate (binary variable). The
results are produced by using linear probability models, so the estimates are OLS coefficient estimates. *** p<0.01, **
p<0.05, * p<0.1.
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Table 9: Judiciary Act 1862 Diff-in-Diff Model Results

State Court Control DC Circuit Court Control
(1) (2) (3) (1) (2) (3)
New State x Circuit Incorporation -0.106 0.570%**  0.561%** 0.077  -0.098*%**  _0.120**
(0.069) (0.027) (0.137) (0.059) (0.024) (0.044)
New State -0.073%FF  -0.829%F*  _0.713***  -.0.028*  -0.217*¥F*  _(0.189**
(0.013) (0.028) (0.144) (0.013) (0.020) (0.067)
Circuit Incorporation 0.154** 0.074* -0.526*  -0.029%**  .0.466%** -0.591%**
(0.057) (0.036) (0.248) (0.000) (0.096) (0.121)
Conservative Lower Court Opinion 0.026 0.057
(0.064) (0.073)
Unclear Lower Court Opinion Direction 0.850 0.348**
(0.496) (0.114)
Federal Law Unconstitutional -0.102
(0.241)
State/Territory Law Unconstitutional 0.096 0.174
(0.358) (0.128)
Issue: Civil Rights 0.297 0.111
(0.280) (0.119)
Issue: 1st Amendment -0.427%%*
(0.033)
Issue: Due Process 0.040 -0.027
(0.436) (0.095)
Issue: Attorneys 0.451 -0.039
(0.317) (0.157)
Issue: Economic Activity 0.319 0.001
(0.212) (0.119)
Issue: Judicial Power 0.507* 0.194
(0.258) (0.169)
Issue: Federalism 0.091 -0.216**
(0.096) (0.081)
Issue: Interstate Relations 0.028
(0.100)
Issue: Federal Taxation -0.047 0.001
(0.301) (0.131)
Issue: Miscellaneous 0.249**
(0.087)
Issue: Private Action -0.259 -0.264*
(0.336) (0.131)
Conservative SCOTUS Opinion 0.267+%* 0.024
(0.065) (0.207)
Unclear SCOTUS Opinion Direction -0.012
(0.258)
Observations 301 301 301 652 652 631
R-squared 0.014 0.160 0.344 0.001 0.126 0.208
Covariates No No Yes No No Yes
Clustered std.error Yes Yes Yes Yes Yes Yes
Year FE No Yes Yes No Yes Yes
Circuit FE No Yes Yes No Yes Yes

Note: Clustered standard errors by circuit in parentheses. The outcome variable is affirm rate (binary variable). The
results are produced by using linear probability models, so the estimates are OLS coefficient estimates. *** p<0.01, **
p<0.05, * p<0.1.
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review capital cases.

It was the Removal Act of 1875 which, combined with 14" Amendment and the
numerous other removal acts promulgated during and after the Civil War, that vastly
increased federal court (and Supreme Court) jurisdiction. “Congress gave the federal
courts the vast range of power which had lain dormant in the Constitution since 1789.
These courts ceased to be restricted tribunals dealing with citizens of different states
and became the primary and powerful reliances for vindicating every right given by the
Constitution, the laws, and treaties of the United States” (Frankfurter and Landis 1928,
65). Thus, during the time of this paper’s analysis, the jurisdiction of state courts was
fundamentally separate from those of federal courts and therefore the types of cases

originating in state courts may not a proper control group to compare to federal cases.

Secondly, another possible reason for not observing the hypothesized effect is that
the Supreme Court during this period was greatly concerned with the establishment of
federalism and the Supremacy Clause during the nascent Republic and thus may have

overturned state court rulings at a higher clip than the circuit-riding justices.

The Marshall Court (1801-1835) was particularly active in promoting federalism by
deciding several cases that strengthened federal power at the expense of the states: Mar-
bury v. Madison (1803)?® (which famously granted the Supreme Court the ability to
strike down both federal and state laws as unconstitutional), McCulloch v. Maryland
(1819)?° (where the Court found that states could not tax federal entities wince federal
laws have supremacy over state laws Gibbons v. Ogden (1824)%° (in which the Court up-
held that the federal government had the power to regulate interstate commerce broadly
defined), amongst others. “[T]he authority conferred upon the federal courts represents
an important aspect of the struggle between centralization and states rights[;]...the mode

in which the federal judiciary, particularly the Supreme Court, exercised the powers en-

285 U.S. 137
2917 U.S. 316
3022 US. 1
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trusted to it by Congress profoundly influenced the balance of forces in the unabated

contest between [the] states and national government” (Frankfurter and Landis 1928, vi).

7.6 Discussion/Implications of Empirical Results

The empirical results presented in this theses have profound implications for judicial
decision-making and rule-making in the federal judiciary during the Supreme Court’s

early history.

7.6.1 Institutional Development

First, this thesis quantitatively shows that the justices’ lower court opinions significantly

influenced rule-making and decision-making on the Supreme Court level.

This study is the first to quantitatively analyze the effect of the justices’ circuit opin-
ions on Supreme Court decision-making. As noted earlier, scholars have long lamented
the dearth of quantitative studies of the Court’s early history (e.g. McGuire 2004; Vin-
ing, Zorn, and Smelcer 2006), as well as acknowledging that quantitatively analyzing the
justices’ circuit work was the key to understanding the institutional development of the
federal judiciary (e.g. Crowe 2012; Lynch 2018). For the first time, there is evidence
that the justices’ lower court work did, indeed, influence the rules being proffered on the

Supreme Court Level.

Because of reversal costs, justices were able to move the case rule closer to their
preferred rule than otherwise possible if they were not also reviewing their own decisions.
However, justices may have overplayed their hands by moving the rule too far which
triggered reversal rates at highly significant levels as compared to cases from other judges.
These reversals the, in turn, became the established precedent in the circuits, which

further constrained lower-level rule-making.

This dynamic, thus, fundamentally changes our understand of the collegial interplay
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that went into rule-making in this time period. The following examples illustrate instances

in which justices moved the lower court rule too far which was subsequently reversed by
the Supreme Court: the reversals of Chief Justice Roger Taney in Haney v. Baltimore
Steam Packet Company (1859).3! and Justice William Johnson in Doe on the Demise of

Elmore v. Grymes (1828).32

Haney involved the collision of a steamboat and a boat powered by sail, reveals
a technologically-sage circuit opinion by Chief Justice Taney; he adroitly handled the
advantages and limitations offered by the recent advent of steamboat technology and
seems to be in command of the relevant law and precedent. However, he was reversed on
appeal by the Supreme Court 7-1, as the Court contended Taney went too far in giving
deference to the steamboat’s technological capabilities. The Court’s opinion suggests that
Chief Justice Taney miscalculated the Court’s reversal costs and moved the rule too far

for his brethren to stomach.

In Doe, Justice Johnson dissented by stating, “I must submit, I suppose, but I cannot
do it without protesting against the right of forcing upon my Circuit, the practice of other
Circuits in this mode. By a rule of this Court, it is, unquestionably, in the power of the
Court to do it. But until then, I can never know what is the practice of my own Clircuit,
until I come here to learn it” (emphasis added). Though possibly sarcastic, the dissent
suggests the presence of lower court uncertainty over upper court preferences; Justice
Johnson was unsure of his brethren’s preferences and issued a circuit decision outside of

the Court’s acceptable range which was subsequently reversed.

7.6.2 Judicial Hierarchy and Institutional Design

Secondly, this changes our understanding of the effect of having of Supreme Court justices
simultaneously serving on the Supreme Court and circuit courts, while district court

judges served on both the district and circuit levels, effectively having “three tiers of

3164 U.S. 287
3226 U.S. 469
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courts...operated by two sets of judges” (Frankfurter and Landis, 1928).

Substantively, the results suggest that fears by Frank (1964), Meltzer (1989), O’Brien
(2000) and others that justices’ lower court decisions unfavorably biasing the Supreme
Court’s decisions were unfounded. The strongly-robust, negative results imply the oppo-
site; rather than circuit riding the Supreme Court biasing in favor of their fellow justices,
the Court was actually quite critical of its’ justices circuit opinions and would reverse
decisions it deemed to have moved the case rule too far. While justices were able to shirk

(within limit), clear deviations were punished by Supreme Court reversals.

Theoretically, this suggests that principals are able to punish deviation by agents even
outside of the traditional conceptions of principal-agent relationships. In the typical con-
ception, there are clear delineations between principals and agents, and the intermingling
of roles would suggest that principals would have a harder time in punishing agent shirk-
ing. However, the evidence suggests that, due to reversal costs/auditing costs, principals
are able to still constrain agent behavior, despite worries to the contrary. This idea is

further speculatively explored in section 7.7.1.

7.6.3 Norm of Consensus?

Finally, these results clarify when dissenting behavior may be expected during the Court’s

early history: the result of a justice’s circuit opinion being reversed.

Scholars have prescribed what has been called the “norm of consensus” during the
Court’s early period (Epstein, Segal and Spaeth 2001; Walker, Epstein and Dixon 1988).
Dissenting opinions were relatively rare compared to the Court’s modern period, and it
has been shown that this was due to the emphasis placed by the justices on the Court
showing public unanimity, despite individual justices privately holding dissenting views
(Epstein, Segal and Spaeth 2001), and leadership styles of the chief justices (Walker,
Epstein and Dixon 1988). Thus, the justices, particularly the chief justices, were again

concerned about dissents affecting the legitimacy of the Court and adherence to its deci-
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sions.

Judges have long been concerned how with dissents are viewed by outside actors.
Maltzman, Spriggs and Wahlbeck (2000) find that justices try to bargain with opinion
writers to either join or concur with their opinions to avoid potentially weakening the
perception of the decision to the outside world. Unanimous opinions are signals to other
judges and political actors that the law is clear, whereas separate opinions may call into
question major aspects of the majority’s reasoning (Corley, Collins and Calvin 2011;

Hettinger, Lindquist and Martinek 2004; Spriggs 1997).

The findings here (and vigorous dissents by Chief Justice Taney and Justice Johnson
discussed earlier) suggest that these dissents, while rare, were potentially triggered by
justices having their circuit court opinions reversed, a cause not explored in previous
literature. While the Court’s avoidance of the legitimacy costs of dissent is a byproduct
of the strategic interaction modeled in this paper and justices may have privately-held
dissenting behavior, the Court usually coalesced around a single opinion and dissuaded
public dissent to avoid these legitimacy costs. However, this seems to only apply in cases
where the justices circuit cases were not being reversed as the reversed justice felt the
need to justify his lower court opinion. Thus, the “the norm of consensus” may need
a qualifier moving forward: there was a norm of consensus only when a justice’s circuit

court opinion was not being reversed.

7.7 Future Directions in Modeling

This interpretation of the model in Carrubba and Clark (2012) presented in this thesis
provides insights previously unexplored in the literature. First, circuit riding justices had
a sizeable impact on lower court rule-making and were able to move policy closer to their
ideal points depending on the size of the costs of reversal. However, this may have come
at the cost of being reversed by their brethren. Secondly, the Supreme Court (because

of these costs that are only engendered by circuit riding) is more likely to reverse circuit



45
justices compared to other judges.

As this model interpretation is a first step, I acknowledge some blind spots which will
be refined in future iterations of this project. Carrubba and Clark (2012) is a model of
strategic auditing, which does not perfectly capture the collegial court dynamics at play in
circuit riding. Models of judicial bargaining highlight the importance of the composition
of collegial courts for the location of the final rule as the rule is located at the ideal point
of one judges (e.g. Carrubba et al. 2012; Hammond, Bonneau and Sheehan 2005; Lax and
Cameron 2007; Kornhauser 1994). While the interpretation of the model here suggests

the importance of higher-court collegial interactions, it does not explicitly model this.

The Carrubba and Clark (2012) model is also explicitly not a model of error correction.
However, since the Supreme Court did not have control of its docket until 1925, it served

33 The circuit

both as a law-making institution AND an error-correcting institution.
courts served as the primary trial courts during this period and thus may have made
errors in judgment that may have needed to be corrected. A way to incorporate the
error-correcting aspect would be to introduce uncertainty over the case facts. This would
produce instances where a lower court makes an incorrect ruling, and the upper court
would reverse in order to correct the ruling, resulting in a positive rate of reversal (in

contrast to a negative rate of reversal is predicted by the model interpretation presented

here).

7.7.1 Hybrid Agency Relationships

The interpretation of the model presented here suggests the need to rethink the com-
mon conception of principal-agent relationships (e.g. Moe 1984). Most agency models,
following Weber (1958), have assumed principals and agents to be distinct subsets: “The
‘political master’ finds himself in the position of the ‘dilettante’ who stands opposite the

‘expert,’ facing the trained official who stands within the management of administration.”

33 As Crowe (2007) notes, Chief Justice William Taft’s support for giving the Supreme Court docket
control in the Judiciary Act of 1925 was to transition the Court to a solely law-making institution.
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However, as the dual nature of circuit riding suggests, this delineation is not always so

clear cut; rather, there exists what I will call “hybrid principal-agent relationships” in
which an actor (a “principal agent”) occupies two different positions within the same
hierarchy, concurrently serving as an agent tasked with carrying out the principal’s di-
rectives and as a constituent part of the principal having oversight over said agent. For
example, in the world of business, the CEO of a company can simultaneously serve as an
agent of the board of directors while also being a principal as a member of said board.
Employees are agents in their day-to-day jobs but are oftentimes stockholders in their

company (and therefore principals).

The cost of reversing circuit justices is a form of “hybrid agency cost”: the cost of
principals exercising oversight of themselves as agents. Since hybrid agency costs are
additive and the principal (as a collective) wants to avoid them, principal agents (such as
circuit justices) are may or may not be able to shirk more in hybrid agency relationships
than agents in the typical conception of agency problems. This extra shirking creates

additional agency loss unique to hybrid agency problems: “hybrid agency loss.”

Politics also provides a number of examples of hybrid agency relationships. Congress
created committees to solve principal-agent problems related to bureaucratic oversight
(e.g. Weingast and Moran 1983) and devised means to punish bureaucratic shirking (e.g.
McNollgast 1987). Yet, since committee members are simultaneously able to exercise
oversight as principals by voting on legislation produced by committees and controlling
the committee’s jurisdiction, these models do not account for hybrid agency loss. Circuit
judges serve on three-member panels when hearing cases that may be reviewed by the
whole circuit when sitting en banc. While Clark (2009) models the en banc review process
of circuit courts as a principal-agent relationship, the author is interested in the inter-
level dynamic of the circuit sitting en banc as both a principal to the original three-judge
panel and as an agent of another principal, the Supreme Court, rather than the intra-level

hybrid agency relationship. As the model interpretation presented here suggests, scholars
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need to account for these hybrid roles in their models of institutional hierarchies.

8 Conclusion and Next Steps

This thesis makes several important contributions. This is the first project to formally
consider the formative period of the Supreme Court’s history, one that has been little
studied in the literature despite its continued influence on the Supreme Court today. The
model interprets Carrubba and Clark (2012) to better understand how the institutional
structure of circuit riding during the Supreme Court’s early period affected decision-
making. The empirical results present a counterintuitive finding, one that contradicts
scholars who intoned about the justices’ circuit riding duties unduly influencing Supreme
Court decisions: because justices had the possibility of reviewing their own (and their
brethren’s) circuit court decisions, justices who played safe strategies on circuit were
able to strategically shape their opinions to be closer to their own ideal points and not be
reversed by the Supreme Court, while justices who moved their opinion too far by playing
a risky strategy were subsequently reversed. This had a profound effect on rule-making
during the Court’s formative years, as well as justices’ dissenting behavior and collegial

relationships.

This is also the first project to speculatively describe the concepts of hybrid hierar-
chies, hybrid agency costs, and hybrid agency loss. While the previous literature has
assumed a strict delineation between the sets of principals and agents, the relationship is
altered by principal agents in hybrid hierarchies. Principal agents may be able to use their
influence as principals in order to be able to shirk more as agents in some instances. This
additional hybrid agency loss has important implications for not only political institutions

but also hybrid relationships in business, economics, and other hierarchies.

Moving forward (as suggested by section 7.7), there are several avenues for future

research. Given the third model in Carrubba and Clark (2012) (where the lower court
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has some uncertainty about the size of costs of review, the institution of circuit riding

could be modelled with upper court uncertainty about (a) the case facts and (b) the
size of the reversal costs. Thus, reversal could happen for two reasons: (1) the circuit
justice is uncertain about the preferences of his brethren and makes the incorrect ruling
which is subsequently overturned, or (2) the circuit justice overestimates the value of the
reversal costs to the Supreme Court and moves the rule too far, triggering a reversal.
Future models can account for these possibilities by modeling additional lower court

uncertainty.

Future scholars should also formally model hybrid agency relationships. While the
model presented in this paper took steps in this direction, the model is still a modified-
agency model applied to the context of a hybrid institution. What is needed to have
a better understanding of this relationship are general models of hybrid agency prob-
lems, models which specifically account for hybrid agency costs and hybrid agency loss.

Without these models, we are left with an incomplete picture of hybrid hierarchies.



49

9 Appendix: Supplemental Proofs and Results

Proof of Proposition 1. The proposition is a continuum of equilibria consisting of
three different cases. The cases are determined by a cutpoint in the fact-space, r, € [r,T7|.
In order to derive equillibrium behavior, I must first note a series of results that underpin

the results.

Lemma 1. The Upper Court reverses a case whenever r > \/k; — (1 — b(r))¢.

Proof. EUyc(reverse|r) = ¢ — k; and EUpc(—reverse|r) = —r? + b(r)¢ with b(r) being
the Upper Court’s beliefs about the probability that the Lower Court has established
a rule that results in UC’s preferred disposition. This parameter b(7) is a decreasing
function of r; with Brouwer’s fixed point theorem, a solution to this quality exists. Thus,

UC reverses a case whenever EUyc(reverse|r) > EUyc(—reverse|r). B

Corollary 1. If the Upper Court observes (r > 0, Exclude), the Upper Court reverses
if > ki and affirms if 0 < r < ;.

Proof. 1f the Upper Court observes (r > 0, Exclude), b(r) = 1 because UC always wants
Exclude for any = > 0, and it knows that > r on observing (r > 0, Exclude). UC is

indifferent over changing the rule when it knows it is getting the preferred disposition

when r = vk;. B

Corollary 2. The Upper Court affirms if r € [0,r) for any b(r) € [0,1], where r =

VEi — &

Proof. The Upper Court prefers not to reverse for b(r) > 0 if EUyc(reverse|r) = ¢—k; <

EUyc(—review|r) = —r?.

Lemma 2. The Lower Court never prefers to be reversed.
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Proof. First, the Lower Court never offers r < 0. If LC offers » = 0, UC never reverses

(Uyc(—reverselr = 0) = ¢ > Upc(reverse|r = 0) = ¢ — k;). If LC offers » < 0 and
is reversed, LC gets the same outcome as if it set r = 0. If LC offers » < 0 and is not
reversed, LC is strictly worse off. If x < r, Upc(r < O|-reverse = —(r — L)? + ¢ <
Urc(r = 0|-reverse) = —L?* + ¢. If x € [r,0], Upc(r < O|-reverse) = —(r — L)* <

Urc(r = Olreverse) = —L* + ¢.

Secondly, LC never offers r > L. If LC offers r = L and is affirmed, LC gets its

optimal outcome. If LC offers r = L and gets reversed, LC is also reversed for any r» > L.

ANEUy ¢ (—review|r))

Because 5
‘

= —2r + %gb, and we know that % < 0 for r > 0, therefore

EUyc is decreasing in 7.

Because the LC never has an incentive to offer a rule outside of the Pareto set, LC
never prefers to be reversed. If z < 0, Upc(—reverse) = —(r— L)*+ ¢ > Urc(reverse) =
—L*+¢. If z € [0,L], Upc(-reverse) = —(r — L)> + ¢ or —(r — L)?. Either way,
Urc(reverse) = —L* < Upc(—review|z € [0,L]). And if z > L, Upc(-review) =

—(r—L)*+ ¢ > Urc(reverse) = —L* + ¢. B

Corollary 3. By proof of Lemma 2, the Lower Court never makes an offer outside of

the Pareto set, r in[0, L], for any b(r) € [0, 1].

Lemma 3. Forx > 'k, the Lower Court’s sequentially rational move is to offer r = v/k;.

Proof. Consider x > L first. By Corollary 1, the Upper Court reverses if and only if
r > v/k;. By Lemma 2, the Lower Court never prefers to be reversed. The rule closest
to LC’s most preferred rule that will not be reversed is r = /k;. Consider vk < z < L.
By Corollary 1, the largest rule that UC will not reverse is r = /k;. By Lemma 2, LC

never prefers to be reversed. Thus, a LC with case facts vk; <z < L sets r = v/k;. B

Lemma 4. All equilibria must involve pooling by Lower Courts with case facts x < 0

and the subset of Lower Courts with case facts 0 < x < r, over a rule in the setr € [r,T,

where r = ki — ¢ and T = \/k; — (1 — b(r)¢.
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Proof. If the Lower Court offers r > +/k;, the Upper Court reverses by Lemma 1. By

Corollary 2, UC never reverses any rule where 0 < r < r. Because the Lower Court never
prefers to be reversed by Lemma 2, and the Lower Court wants a rule as close to its ideal

rule as possible, r € [r, Vk;.

Suppose 1’ € (r,vk;] is offered by a Lower Court with the case facts < 0, and it
separates from all Lower Courts with case facts 0 < x < L. The Upper Court does not
reverse by Corollary 1. A Lower Court with case facts 0 < x < L strictly prefers to offer
r = 1’ over offering r < r because r’ will not be reversed. Further, if a Lower Court
with case facts 0 < x < r chooses any other r € (r, v/k;] in equilibrium, the Upper Court
knows z > 0, b(r) = 0, and (by Lemma 1) the Upper Court reverses. Because of Lemma
2, any LC with case facts 0 < x < r’ prefers to pool on r’ rather than be reversed, we

have a contradiction and separation is unsustainable.

Finally, because the equilibrium must entail pooling behavior, and the Upper Court
cannot reverse the Lower Court with certainty on observing the equilibrium rule, r* (by
Lemma 2), Lower Courts with case facts x < r would deviate to r, the Upper Court at
most must be indifferent reversing the rule. Because from above all Lower Courts with

case facts x < r’ will pool on 7/, by Lemma 1 the Upper Court is indifferent over reversing

a rule when 7 = \/k; — (1 — b(r))¢. Thus, r* =r4 € [r,7] must hold. W

Lemma 5. Given the possible equilibrium behavior defined in Lemma 4, the beliefs
that can support this behavior are as follows. On the equilibrium path, on observing

0
(r*, Admit), b(r)* = %. Off the equilibrium path, on observing (0 < r < r*, Admit),

b(r) can cover the entire support. Off the equilibrium path, on observing (0 = r <

r*, Admat), b(r)* < W must hold.

Proof. For (r*, Admit),r* is on the equilibrium path, and so beliefs must be updated

0
by Bayes rule. Thus, b(r)* = %. For (0 < r < r*, Admit), the Lower Court

always prefers offering r* to any deviation to the left. Thus, the Upper Court moves,
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and beliefs are unconstrained in this range. Finally, for (r* < r’ < 7, Admit) the Upper

Court must prefer to reverse the rule in equilibrium as the Lower Court would deviate to
r’ otherwise. The Upper Court prefers to reverse whenever it believes the likelihood of a

reversal on disposition is sufficiently high. By Lemma 1, this condition holds whenever

b* < Z=RE8 — p(r) holds. W

Lemma 6. For a Lower Court with case facts r* < x < \/k;, the optimal r is the one

closest to L for which the disposition is (Ezclude, r = x).

Proof. If a Lower Court with case facts 7*, z, v/k; sets the rule greater than z, the dispo-
sition would be Admit. As shown in Lemma 5, on observing (r > r*, Admit) the Upper
Court reverses and holds off-equilibrium path beliefs b* < W Thus, the Lower Court
sets the rule at the largest value that would yield a disposition of Exclude and would not

be reversed, r = x. B

With these intermediate results established, I now demonstrate equilibrium behavior

in each of the three cases. Formally, the equilibrium behaviors are given as follows:

(

(@) =Sz if z € (ro, VEi]

re if o <r,
\

L =k
a*(r)=1410,1] r>r, and disposition is Admit

0 otherwise

\
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(

bif r=r,

.
r <0 and disposition is Exclude

0,1] if ¢r< r, and disposition is admit

r >k
\

1 if >0 and deposition is Exclude

[0,0) if 7 € (ro,vk) and deposition is Admit

\

~

where b(r) is defined by Bayes rule and makes the Upper Court indifferent about auditing

when r = r,.

Case 1 (z > Vk;): By Lemma 3, r* = /k;, which leads to the disposition Exclude.
By Corollary 1, UC does not reverse the rule. To see that LC never has an incentive to
deviate, consider first a deviation to any ' < r*. For any beliefs and any move by UC,
LC is strictly worse off. Consider next a deviation to any r” > r*. By Corollary 1, UC
reverses this rule. By Lemma 3, LC never prefers to be reversed and therefore has no
incentive to deviate to r” > r*.

Case 2 (z <1y € [r,7): By Lemma 4, LC picks r* = r4, which leads to the disposition

0
Admit. By Lemma 5, on observing (r*, Admit), b(r)* = %. By Lemma 4, b(r)* >

2 .
T%f;w and therefore UC does not reverse.

Case 8 (ry < x < v/kr): In this case, r* = . r* = z gives a disposition of Exclude.
(r* = x, Fxclude) implies x > r*, and therefore b(r) = 1. By Lemma 6, LC has no

incentive to deviate from r* in either direction.

Lemma 7. Given Proposition 1, if L > r*(x), the behavior characterized by Proposition
1 holds in equilibrium; if L < r*(x), then the following strategy characterizes the Lower

Court’s strategy in all perfect Bayesian equilibria:
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T >Ta
r(z) = x <rsandb(r) > b(r)*

r, otherwise
\

Proof. Suppose first L > r,. Playing r* = L leads to a disposition of Exclude because,
by assumption, L < r*(z). By Corollary 1, UC does not reverse. LC can do no better
because it is choosing its optimal rule. Now, suppose L < r,. If on observing r < r, and
b(r) > b(r)*, then by Lemma 1, UC does not reverse. Again, LC is choosing its optimal
rule and can do no better. Conversely, if on observing r < r4 and b < b*, then by Lemma

1, UC does reverse. By Lemma 2, LC’s best reply is still r,. B



Table 10: Judiciary Act of 1837 Diff-in-Diff Model Results

State Court Control DC Circuit Control
(0] [€)] () ) [€)] (3)
New State x Circuit Incorporation 0.129% 0.045%** 0.000 0.055 -0.084%%% -(,072%**
(0.059)  (0.008)  (0.091)  (0.059)  (0.019)  (0.005)
New State -0.196%F% -0.190%FF  -0.168%*F  -0.090%**  -0.046**  -0.039%*
(0.000)  (0.008)  (0.061)  (0.000)  (0.017)  (0.012)
Circuit Incorporation S0.0200%F 0129 0.202%F  0.045%FF  0.331F  -0.236
(0.000)  (0.118)  (0.109)  (0.000)  (0.166)  (0.159)
Conservative Lower Court Opinion 0.181 0.158%%
(0.098) (0.056)
Unclear Lower Court Opinion Direction -0.255 0.221
(0.178) (0.116)
Federal Law Unconstitutional 0.169*
(0.071)
State/Territory Law Unconstitutional -0.574 0.001
(0.298) (0.233)
Issue: Civil Rights 0.130
(0.151)
Issue: 1st Amendment -0.186
(0.402) (0.212)
Issue: Due Process -0.046 0.011
(0.275) (0.166)
Issue: Attorneys 0.083
(0.126)
Issue: Economic Activity -0.101 -0.041
(0.253) (0.161)
Issue: Judicial Power -0.072 0.081
(0.235) (0.158)
Issue: Federalism -0.159 0.041
(0.283) (0.199)
Issue Interstate Relations -0.162 0.255
(0.382) (0.263)
Issue: Federal Taxation -0.069 -0.016
(0.173) (0.136)
Issue: Miscellaneous 0.400%%
(0.158)
Issue: Private Action 0.124 0.113
(0.206) (0.153)
Conservative SCOTUS Opinion -0.170%* -0.143%*
(0.069) (0.038)
Unclear SCOTUS Opinion Direction -0.344%%
(0.120)
Opinion Writer: Washington 0.079
(0.053)
Opinion Writer: Marshall -0.331* 0.134*
(0.137) (0.055)
Opinion Writer: Johnson -0.554%%F 0.171
(0.142) (0.102)
Opinion Writer: Livingston -0.121 0.312%%%
(0.315) (0.062)
Opinion Writer: Todd -0.581%%
(0.229)
Opinion Writer: Duvall -0.621%* 0.069
(0.179) (0.091)
Opinion Writer: Story -0.146 0.264%*
(0.178) (0.058)
Opinion Writer: Thompson -0.101 0.241%%*
(0.192) (0.053)
Opinion Writer: Trimble 0.248 0.728%**
(0.160) (0.040)
Opinion Writer: McLean -0.063 0.286**
(0.154) (0.090)
Opinion Writer: Baldwin -0.465 0.358*
(0.244) (0.179)
Opinion Writer: Wayne -0.039 0.386%#*
(0.091) (0.103)
Opinion Writer: Taney -0.108 0.220%
(0.124) (0.109)
Opinion Writer: Barbour -0.476* -0.064
(0.239) (0.178)
Opinion Writer: Catron 084 0.200%%*
(0.211) (0.059)
Opinion Writer: McKinley 0.065 0.221
(0.269) (0.321)
Opinion Writer: Daniel 0.009 0.370%4%
(0.236) (0.074)
Opinion Writer: Nelson -0.279%* 0.126
(0.101) (0.118)
Opinion Writer: Woodbury -0.016 0.171
(0.171) (0.126)
Opinion Writer: Grier -0.159 0.244%
(0.101) (0.106)
Opinion Writer: Curtis 143 0.283
(0.223) (0.214)
Opinion Writer: Campbell -0.300%%* 0.039
(0.070) (0.162)
Opinion Writer: Clifford -0.383* 0.016
(0.161) (0.168)
Opinion Writer: Swayne -0.201 0.118
(0.132) (0.143)
Opinion Writer: Miller -0.249%* 0.172
(0.095) (0.167)
Opinion Writer: Davis -0.359* -0.008
(0.166) (0.133)
Opinion Writer: Field -0.080 0.223%*
(0.112) (0.079)
Opinion Writer: Chase -0.612* -0.132
(0.283) (0.266)
Opinion Writer: Strong -0.157 0.397*
(0.127) (0.164)
Observations 619 619 611 953 953 924
R-squared 0.009 0.155 0.281 0.004 0.106 0.184
Covariates No No Yes No No Yes
Clustered std.error Yes Yes Yes Yes Yes Yes
Year FE No Yes Yes No Yes Yes
Circuit FE No Yes Yes No Yes Yes

Note: Clustered standard errors by circuit in parentheses. The outcome variable is affirm rate (binary variable). The
results are produced by using linear probability models, so the estimates are OLS coefficient estimates. *** p<0.01, **
p<0.05, * p<0.1.




Table 11: Judiciary Act 1862 Diff-in-Diff Model Results

State Court Control DC Circuit Court Control
) [©)] [6)] 03] &) [6)]
New State x Circuit Incorporation 20006 0.570%FF  0.561FFF 0077 -0.098%FF 0,120
(0.069)  (0.027)  (0.137)  (0.059)  (0.024)  (0.044)
New State S0.073FFF L0.820FHF L0.TI3FF L0,008%  -0.217FFF 0,180
(0.013)  (0.028)  (0.144)  (0.013)  (0.020)  (0.067)
Circuit Tncorporation 0.154%F  0.074%  -0.526F  -0.0207F% -0.4G6*F  -0.5915
(0.057)  (0.036)  (0.248)  (0.000)  (0.096)  (0.121)
Conservative Lower Court Opinion 0.026 0.057
(0.064) (0.073)
Unclear Lower Court Opinion Direction 0.850 0.348%%
(0.496) (0.114)
Federal Law Unconstitutional -0.102
(0.241)
State/Territory Law Unconstitutional 0.096 0174
(0.358) (0.128)
Issue: Civil Rights 0.297 0.111
(0.280) (0.119)
Issue: 1st Amendment 042745
(0.033)
Issue: Due Process 0.040 -0.027
(0.436) (0.095)
Issue: Attorneys 0451 -0.039
(0.317) (0.157
Issue: Economic Activity 0319 0.001
(0.212) (0.119)
Issue: Judicial Power 0.507* 0.194
(0.258) (0.169)
Issue: Federalism 0.091 -0.216%*
(0.096) (0.081)
Issue: Interstate Relations 0.028
(0.100)
Issue: Federal Taxation 0.047 0.001
(0.301) (0.131)
Issue: Miscellancous 0.249%*
(0.087)
Issue: Private Action -0.259 -0.264%
(0.336) (0.131)
Conservative SCOTUS Opinion 0.2674%* 0.024
(0.065) (0.207)
Unclear SCOTUS Opinion Direction -0.012
(0.258)
Opinion Writer: Washington 0.179%%%
(0.014)
Opinion Writer: Marshall 0.202%%%
(0.020)
Opinion Writer: Johnson 0.289%%%
(0.017)
Opinion Writer: Livingston 0.340%%*
(0.016)
Opinion Writer: Todd -0.862% %%
(0.037)
Opinion Writer: Duvall 0.247%%
(0.100)
Opinion Writer: Story 0.202 0.336%%*
(0.132) (0.014)
Opinion Writer: Thompson 0.207%%%
(0.019)
Opinion Writer: Trimble 0.667%%%
(0.014)
Opinion Writer: McClean -0.722% %% 0.348%%%
(0.162) (0.028)
Opinion Writer: Baldwin -0.737%5 0.6225%*
(0.032) (0.027)
Opinion Writer: Wayne -0.635%++ 0.420%%%
(0.120) (0.110)
Opinion Writer: Taney 1065+ 0.310%%
(0.237) (0.090)
Opinion Writer: Barbour 0.162%%%
(0.043)
Opinion Writer: Catron -0.838%% 0.242%%%
(0.071) (0.031)
Opinion Writer: McKinley 03124
(0.024)
Opinion Writer: Daniel -0.699%* 0.467%%*
(0.280) (0.098)
Opinion Writer: Nelson 0757 0.305%*
(0.141) (0.040)
Opinion Writer: Woodbury 0.226%
(0.105)
Opinion Writer: Grier -0.539%% 0.416%%%
(0.213) (0.077)
Opinion Writer: Curtis -LA4g*H -0.030
(0.237) (0.350)
Opinion Writer: Campbell -0.743 %5 0.240%%%
(0.154) (0.054)
Opinion Witer: Clifford -0.720%%+ 0.307%%*
(0.131) (0.063)
Opinion Writer: Swayne -0.919%% 0.207
(0.179) (0.114)
Opinion Writer: Miller -0.372%* 0.710%%*
(0.114) (0.053)
Opinion Writer: Davis -0.792%% 0.333
(0.226) (0.229)
Opinion Writer: Field 0527 0.470%%%
(0.139) (0.099)
Opinion Writer: Chase -0.109 0.965%%*
(0.119) (0.109)
Opinion Writer: Strong 0.271% 0.876%%*
(0.125) (0.114)
Observations 301 301 301 652 652 631
Resquared 0.014 0.160 0.344 0.001 0.126 0.208
Covariates No No Yes No No Yes
Clustered std.crror Yes Yes Yes Yes Yes Yes
Year FE No Yes Yes No Yes Yes
Circuit FE No Yes Yes No Yes Yes

Note: Clustered standard errors by circuit in parentheses. The outcome variable is affirm rate (binary variable). The
results are produced by using linear probability models, so the estimates are OLS coefficient estimates. *** p<0.01, **
p<0.05, * p<0.1.
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