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ABSTRACT
The Moral Imagination of Restorative Justice
By Amy Levad

Criminal and juvenile justice systems in the United States have reached a crisis point.
Christian social ethicists and theologians have responded to this crisis in part by recommending
“restorative justice,” a movement that involves a variety of sentencing practices in which victims,
offenders, and community members meet to reach an agreement about how to “repair the
harm” caused by crime. Advocates in a broader movement for restorative justice trace crises in
our criminal and juvenile justice systems to the rehabilitative and retributive ideologies and
practices that have dominated these systems. As a work of Christian social ethics, this
dissertation explores restorative justice as an alternative to these ideologies and practices in terms
of its specific type of “moral imagination” and its capacity to realize “justice as equity.”

Drawing on Aristotle, modern virtue ethics, and recent works on moral imagination, the
dissertation establishes the premise that the realization of justice as equity requires vivid and
expansive moral imagining in our processes of ethical discernment. Furthermore, the quality of
our moral imagining depends partially upon the narratives, metaphors, and symbols that
compose the types of moral imagination that we use to organize our experiences. Our social,
cultural, and institutional locations inform the types of moral imagination that we use, and thus
the quality of our moral imagining. The dissertation analyzes the different types of moral
imagination presupposed and supported by models of restorative, rehabilitative, and retributive
justice.

Through an ethnographic study of five restorative justice programs in Colorado, the
dissertation then argues that as participants in restorative justice practices use and negotiate

restorative, retributive, and rehabilitative moral imaginations in their processes of ethical



discernment, they engage in activities of vivid and expansive moral imagining that are not
supported in more common sentencing practices. Their facility with moral imagining therefore
better enables them to realize justice as equity in response to particulars of specific cases of
crime. The dissertation concludes that further institutionalization of restorative justice may help

answer some aspects of crises in our criminal and juvenile justice systems.
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[MJoral change for the better happens, if at all, slowly, as new modes of outlook
(metaphor) and new desires come into being. Sudden conversions and dramatic
new starts can be significant if a new external regime can be established, which
then gradually assists the inward change, which cannot happen all at once, upon
its way.... One escapes (often) from really seductive temptation, not by a
sudden violent inward “act of will” which redirects the character, but by an
external change such as literally running away, making something impossible,
winning time to develop other attachments, 0 imagine how things might be different.”

Iris Murdoch

“ Iris Murdoch, Metaphysics as a Guide to Morals (New York: Penguin Books, 1992), 330-331. Emphasis
added.



CHAPTER ONE

INTRODUCTION

I. The State of Criminal Justice in the United States: Systems in Crisis

During my sophomore year in college, my sister went to prison. She had been
involved in transporting narcotics, what might be deemed a “victimless” drug crime,
punishable by several years in prison. At the time of her arrest, she had reached a nadir in
her life, marked by poverty and addiction to methamphetamines. In her desperation to
satisfy both her addiction and the needs of her son and daughter—then two and eight years
old respectively—she did something stupid, and she got caught. My sister was sent to an in-
prison, military-style boot camp program where she finally admitted her addiction to herself
and our family. Because of her “successful” participation in this program, her prison
sentence was dramatically reduced, and she returned home to start a new life with her
children.

As typical narratives of crime and punishment in our culture go, this chapter in my
sister’s life should end here. She did the crime, she paid the time, story over. The story of
the ramifications of my sister’s crime and its punishment, however, does not end with her
release from prison. Of course, after getting out of prison, my sister reported regularly to a
parole officer and underwent random drug testing. She got counseling. But because she
only overcame her addiction several years after her parole, when she independently received
a diagnosis of adult attention-deficit disorder contributing to her attraction to stimulants, I

doubt that she received much serious assistance in overcoming her addiction while on



parole. For a long time, my sister went through periods of unemployment, unable to find
work because employers were unwilling to take a risk with a felon. When she did work, she
could not hold jobs for long. Without adequate drug treatment, she could not develop the
skills and behaviors that would allow her to be a good employee. Employers were perhaps
well-advised not to hire a felon. It seemed that if criminal justice systems were supposed to
return productive members of society, they had failed.

Beyond the difficulties that my sister faced in the world of work, she did not become
immediately reconciled with our family upon her release from prison. Without doubt, we
were glad to have her back. But we did not trust her yet. Her children were especially happy
and relieved to be with their mother again. Months of shuttling between the homes of their
grandparents, who provided the best care possible, took their toll on my niece and nephew.
My niece had difficulty finding people who could relate to her situation. She was old enough
to know that her mother had made many mistakes and to feel angry about the neglect she
had experienced because of these mistakes. Yet she loved her mom and could not fully
understand how someone she loved so much could be deemed bad enough to go to prison.
Because of the stigma of having a parent in prison, my niece could not readily talk to friends,
teachers, coaches, ministers, or other people outside of the family about her situation,
although I am now certain that other kids around her were likely facing similar challenges.
My nephew was probably less aware than my niece of what was going on. He knew his
mom was suddenly gone, his grandparents were there, and he did not know why. Barely
able to speak at his age, he could not articulate what it meant to lose the one person he had
depended on for his entire short life.

Watching my sister work to restart her life, I wondered what good the criminal

justice system had done for her and our family. True, she had to face the consequences of



her crime. But had justice really been realized in her case? I began asking questions about
the nature of criminal justice and found multiple, often conflicting accounts of this concept.
On the one hand, criminal justice is often equated with punishment of people who violate
the law. If this is the case, then what do we hope punishment will do? Should it deter
individuals who commit crime from doing it again? Or should it deter everyone else from
supposing that they could get away with a crime by making an example of those people who
get caught? Or perhaps we punish only to right the scales of justice, to take from offenders
whatever they had stolen from their victims. If so, then how did imprisoning my sister right
the wrongs between her and her children? On the other hand, some people hold that the
purpose of criminal justice is rehabilitation of offenders, not punishment. But if the
intention of criminal justice systems is to rehabilitate people, then why didn’t my sister
receive adequate drug and mental health treatment, since addiction and ADD were the
underlying factors beneath her crime? These questions forced me to recognize that within
our practices and ideologies of criminal justice, we have no single, clear answer about how to
recognize when justice has been realized.

This problem led me to situate my personal experience with my sister within the
larger context of criminal justice systems as a whole. What I learned appalled me. First, and
perhaps most obviously, I learned that my sister and our family are far from alone and that
we are getting more company all the time. In 2007, over 7.3 million adults in the United
States were under some form of supervision by criminal justice systems, including probation,

jail, prison, and parole.! Nearly 1.6 million of these people were in prison, and neatly

I Bureau of Justice Statistics, “The Number of Adults in the Correctional Population Has Been Increasing,”
U.S. Department of Justice, posted December 11, 2008, http:/ /www.ojp.usdoj.gov/bjs/glance/cort2.htm
(accessed on November 14, 2007). In the following paragraphs, I draw on statistics that highlight the plight of
prison and jail inmates. However, a larger proportion of the population of the United States experiences



800,000 were in jail.”> These numbers represent a gross increase in the rate of incarceration
from three decades ago. In 1980, the rate of incarceration was 139 people per 100,000.
Opver 25 years, this rate has increased by more than 350 percent; it was 491 people per
100,000 in 2005.”> These statistics, astounding as they are, barely reveal the numbers of
people in our country affected by criminal justice systems. Each person counted by these
numbers is also connected to people outside of prison and jail, especially to family members.
Many of these family members are children. At midyear 2007, more than 800,000 people in
state and federal prisons had minor children. Over 1.7 million minor children in the United
States, or about 2.3 percent of the resident population under eighteen years of age, had a
parent in prison.® Incarceration of a family member is not a unique experience, and it has
become increasingly common in our society over the last thirty years.

The second lesson that I learned is that while my sister was only one person among
millions caught up in American criminal justice systems, she is somewhat exceptional. My
sister—clearly—is a woman. Our family is white and middle class. The average person in
prison is male, black, and impoverished.” Although in recent years the incarceration rate of

women has increased twice as quickly as that of men, about 93 percent of people in state and

criminal justice systems through probation or parole. When we see statistics about incarceration rates, we really
see only the proverbial tip of the iceberg of criminal justice systems.

2 Heather C. West and William J. Sabol, “Prisoners in 2007,” Bureau of Justice Statistics, Bulletin 224280
(Washington, DC: U.S. Department of Justice, 2008). Available at

http:/ /www.ojp.usdoj.gov/bjs/pub/pdf/p07.pdf. Jails differ from prisons in that the former typically confine
only people prior to trial or sentencing and those who have been convicted of a misdemeanor, usually resulting
in a sentence of less than one year. That is, jails are used for holding and restraining people temporarily while
prisons have more permanent populations.

3 Bureau of Justice Statistics, “Incarceration Rate: 1980-2005,” U.S. Department of Justice, posted November
2006, http:/ /www.ojp.usdoj.gov/bjs/glance/tables/cort2tab.htm (accessed on November 14, 2007).

* Lauren E. Glaze and Laura M. Maruschak, “Parents in Prison and Their Minor Children,” Bureau of Justice
Statistics, Special Report 222984 (Washington, DC: U.S. Department of Justice, 2008). Available at
http://www.ojp.usdoj.gov/bjs/pub/pdf/pptme.pdf.

5 All statistics in this paragraph can be found in Heather C. West and William J. Sabol, “Prisoners in 2007,”
Bureau of Justice Statistics, Bulletin 224280 (Washington, DC: U.S. Department of Justice, 2008). Available at
http:/ /www.ojp.usdoj.gov/bjs/pub/pdf/p07.pdf. In the collection of their data, the authors used the
categoties “White,” “Black,” “Hispanic/Latino,” and “Othet,” which includes American Indians, Alaska
Natives, Asians, Native Hawaiians, and other Pacific Islanders. The categories “White” and “Black” exclude
people of Hispanic and Latino origin.



federal prisons in 2007 were men. While more white women were incarcerated in prisons in
2007 than black women (50,500 vs. 29,300), more black men were incarcerated than white
men (556,900 vs. 471,400). The rates of incarceration of black men and women both far
exceed those of whites. We incarcerate black men at a rate more than six-and-a-half times
that of white men, and we incarcerate black women at a rate more than three times that of
white women. My sister therefore differed from the average person in jail or prison in terms
of gender and race.

My sister also differed in terms of socio-economic status. Measures of the socio-
economic status of people in jail or prison are difficult to find; a person’s income and wealth
are not noted upon incarceration as are his or her sex and race. The best measure of socio-
economic status of prison and jail inmates is whether they need publicly-financed counsel,
and the most recent data recording this statistic are from over a decade ago.’ In 1998, about
two-thirds of federal felony defendants required public defense. In 1996, more than four-
tifths of felony defendants in the 75 most populous counties in the United States required
public defense. While conviction rates did not vary according to whether defendants had
privately- or publicly-financed counsel, defendants with public defense were incarcerated at
higher rates and for longer sentences than those with private defense. Since my sister could
turn to my middle-class parents for help with paying for a lawyer, she differed from the
average inmate in terms not only of race and sex but also of socio-economic status. These
differences suggest that because of dynamics of race, gender, and socio-economic status in
our society, my family’s experiences of criminal justice systems probably differed from those

of most people who are caught up in these systems.

¢ Bureau of Justice Statistics, “Indigent Defense Statistics,” U.S. Department of Justice, posted October 1,
2001, http:/ /www.ojp.usdoj.gov/bjs/id.htm#defendants (accessed on November 14, 2007).



While I situated my personal experiences with my sister within the larger context of
criminal justice systems, I also became increasingly aware of similar problems in juvenile
justice systems. On February 22, 2000, the last date of a census by the Office of Juvenile
Justice and Delinquency Prevention (OJJDP), over 92,000 juvenile offenders were held in

“residential placement facilities.”’

According to the OJJDP, this number represents roughly
how many juveniles occupy these facilities on “any given day.” So on any given day, we
could expect about fifteen percent of juveniles in these facilities to be girls. We could also
expect about 767 per 100,000 non-Hispanic black juveniles living in our country to be in a
residential placement facility. The rate for Hispanics was 326, and the rate for non-Hispanic
whites was 170. That is, the rate at which black juveniles are placed in these facilities is
about four-and-a-half times that of whites; the rate for Hispanics is about twice that of
whites—statistics that echo patterns among adults.

More sixteen-year-olds than any other age groups occupied residential placement
facilities—about 25,000.° Sixteen-year-olds edged out seventeen-year-olds because thirteen
states send seventeen-year-olds directly to criminal courts, and many other states allow for
seventeen-year-olds to be sent to criminal courts via statutory exclusion or concurrent
jurisdiction provisions. As a result, every year, over 200,000 youth under age eighteen are
tried as adults.” During the 1990s, every state except Nebraska expanded the number of

juveniles it sends through criminal justice systems rather than treat as juveniles. Thus, not

only do our criminal justice systems disproportionately affect minority and impoverished

7 For comprehensive statistics on juvenile justice in the United States, see Office of Juvenile Justice and
Delinquency Prevention, “Statistical Briefing Book,” U.S. Department of Justice, Office of Justice Programs,
http://ojjdp.ncjts.gov/ojstatbb/ (accessed on May 14, 2009).

8 Ibid.

° The Annie E. Casey Foundation, “2008 KIDS COUNT Message FACT SHEET: A Road Map for Juvenile
Justice,” The Annie E. Casey Foundation, posted 2009,

http://www.aecf.org/ KnowledgeCenter/Publications.aspx?pubguid= {29CFCA70-348B-416B-8546-
63C297710C5D} (accessed on May 14, 2009).



individuals and communities; they also increasingly affect young people within these
communities, blurring once well-established lines between youth and adults.

Opverall, situating my personal experiences with my sister within the larger context of
criminal and juvenile justice systems taught me that these systems are growing, reaching into
the lives of ever more people seized in their grasp. But these systems are also gripping
certain groups of people in our society—especially black and socio-economically
disadvantaged people, and increasingly, women and youth—more tightly than other groups.
In response to my sister’s situation, I asked, “Had justice been realized?” With recognition
of the larger context of her situation, this question must be expanded to consider not only
the particularities of personal experiences, but also the generalities of these huge, impersonal
systems. True, people must face the consequences of their crimes. But how can we know if
justice is being realized? What should the nature of our criminal and juvenile justice systems

be?

II. Seeking Christian Responses to Criminal Justice Crises

As a Roman Catholic and a Christian social ethicist, I turned to my church and my
Christian heritage in order to begin to answer these questions about justice, one of the
primary virtues, duties, and goods of Christian life. I discovered that Christian individuals
and churches have surprisingly bozh greatly influenced our ideologies and practices of
criminal and juvenile justice and failed to reflect adequately upon the implications of this
influence. On the one hand, since the early 19" century, Christians have profoundly shaped

the nature of our criminal and juvenile justice systems and for designing practices that



endeavor to realize justice in response to crime."’ The names of the first prisons in the
United States—“penitentiaries”—teveal this influence. In the 1820s, Quaker reformers in
Pennsylvania and New York led the institution of penitentiaries at Eastern and Auburn,
respectively. They designed penitentiaries based on the monastic values of “separation,

: 11
obedience, and labot,”

and they sought the repentance of sinners rather than the
retribution commonly sought in village and town square justice.

Opver the next few decades, Christians continued to address issues surrounding
criminal justice. Penitentiaries received frequent criticism for their cruelty despite their
charitable Christian etiology. Charles Dickens visited the Eastern Penitentiary in
Pennsylvania in 1842, and later wrote,

The system here is rigid, strict, and hopeless solitary confinement. I believe

it, in its effects, to be cruel and wrong. In its intentions, I am well convinced

that it is &znd, humane, and meant for reformation; but I am persuaded that those
who devised this system of Prison Discipline, and those benevolent
gentlemen who carry it into execution, do not know what they are doing. 1 believe
that few men are capable of estimating the immense amount of torture and
agony which this dreadful punishment, prolonged for years, inflicts upon its
sufferers.'

Criticism continued to haunt penitentiaries until 1870 with the National Congress on

Penitentiary and Reformatory Discipline in Cincinnati, Ohio. Shifting from citation of

religious causes of crime such as “fallenness,” the successors of penitentiaries—

reformatories—traced crime to social, psychological, and biological causes that implied calls

for “treatment” for criminals.

10 For an illuminating history of criminal justice systems in the United States, see Lawrence Meir Friedman,
Crime and Punishment in American History New York: Basic Books, 1993). Andrew Skotnicki also offers a history
of religious influence upon criminal justice systems in the United States in Re/igion and the Development of the
American Penal System (Lanham, MD: University Press of America, 2000).

11 See Dana M. Britton, A¢ Work in the Iron Cage: The Prison as Gendered Organization New York: New York
University Press, 2003), 26.

12 Chatles Dickens, Awmerican Notes, introduction by Christopher Lasch (Gloucester, MA: Peter Smith,
1842/1968), 120. Emphasis mine.



Nevertheless, Christians continued to influence motivations, means, and goals for
criminal justice. Many Christian groups participated in the Congress. Christian women were
instrumental among many of those groups, particularly the Women’s Christian Temperance
Union and abolition and suffrage activists. The Congtress’s “Declaration of Principles”
states that,

[The imposition of degradation as part of punishment| destroys every better

impulse and aspiration. It crushes the weak, irritates the strong, and

indisposes all to submission and reform. It is trampling where we ought to

raise, and is therefore as wnchristian in principle as well as it is unwise in

policy."”

Zebulon Brockway led the Congtress, and later served as the first warden for the Elmira
Reformatory in New York, which opened in 1876."* He later drew on the Declaration in his
explanation that the purpose of Elmira was to create “Christian gentlemen.”"”> Brockway
sought to achieve this goal through many measures, but most obviously through mandating
participation in religious services and distributing Bibles to inmates.

Christian influence continued to reveal itself in 1928 at the Congtress of the
American Prison Association, an outgrowth of the 1870 Congress. Regarding women’s
prisons, the Association declared, “We must work for the regeneration, the cleansing of the
evil mind, the quickening of the dead heart, the building up of fine ideals. In short, we must
bring the poor sin-stained soul to feel the touch of the Divine Hand.”'® Throughout the
early creation and reforms of criminal and juvenile justice systems in the United States,

Christian values, themes, and practices have been translated into penal settings that

endeavored to create “Christian ladies and gentlemen.”

13 Quoted in Britton, 36. Emphasis mine.

14 For a fascinating read, see Zebulon Brockway, Fifty Years of Prison Service: An Autobiography (New York:
Charities Publication Committee, 1912).

15 Britton, 36.

16 Quoted in Kathryn Watterson, Women in Prison: Inside the Concrete Womb (Boston: Northeastern University
Press, 1973/1996), 198.
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This influence by Christians is still apparent today in part because many of the eatly
penitentiary and reformatory buildings—including the penitentiary at Auburn, New York,
which is now called a “correctional facility”—are still in use and in part because the
ideologies that justified these kinds of buildings remain in our cultural consciousness.'” In
addition to this historical leadership, many Christians today still seek to shape criminal and
juvenile justice rationales, policies, and practices. These efforts arise primarily from
evangelical traditions and include organizations such as Prison Fellowship Ministries (PFM),
which is probably the largest and best known Christian organization in the United States
dedicated to ministering to prisoners, ex-prisoners, and their families. Led by Charles
Colson of Watergate fame, PFM has attempted to create “Christian prisons,” such as those
prisons operated by the InnerChange Freedom Initiative in Texas, Arkansas, Kansas,

Minnesota, and Iowa.'® Several other states and the Federal Bureau of Prisons have

17 The on-going presence of these ideologies in our cultural consciousness can be seen particularly well in film.
Cool Hand Lufke, The Shawshank Redemption, and Malcolm X among other recent films about prisons and jails both
portray the influence of Christianity upon criminal justice systems and question whether this influence is
hypocritical. Luke, played by Paul Newman, is lit like Warner Sallman’s Head of Christ, particularly when he
sings “Plastic Jesus” (the only “hymn” he seems to know) in memory of his recently deceased mother, and his
dead body is carted away at the end of the film in the shape of Christ on the cross. The warden in The
Shawshank Redemption quotes chapter and verse to Andy, played by Tim Robbins, who in turn hides the rock
hammer that cut through the prison walls inside of a Bible. A Catholic priest offers Malcolm Little, played by
Denzel Washington, a cigarette and a consoling word of Christian faith. But Little rejects both and later finds
salvation in Allah and a new, empowered identity as Malcolm X in the Nation of Islam. These films suggest
that the influence of Christianity upon criminal justice systems in the United States is somewhat commonly
known, although filmmakers, at least, point to some tension between this influence and how they understand
the teachings and example of Jesus Christ. See Gordon Catroll, Coo/ Hand Luke, Warner Brothers Pictures,
1967; Niki Marvin, The Shawshank Redemption, Castle Rock Entertainment, 1994; and Marvin Worth and Spike
Lee, Malcolm X, 40 Acres & a Mule Filmworks, 1992.

18 The constitutionality of programs such as InnerChange Freedom Initiative is still under dispute, although it
seems now that such programs are legal provided they are entirely funded by private coffers. After a Federal
judge ruled in June 2006 that the program violated the disestablishment clause of the First Amendment, PFM
filed an appeal that was heard in February 2007 in the United States Court of Appeals for the Eighth Circuit in
St. Louis, MO. On December 3, 2007, the Eighth Circuit upheld the lower court’s ruling that government
funding of IFI violates both the First Amendment and the Iowa Constitution, but overturned the ban on the
program in Iowa prisons provided that IFI could fund itself otherwise. A survey of responses from both sides
of the dispute reveals that each interpreted this decision as at least a pattial victory. The organization that filed
the lawsuit, Americans United for the Separation of Church and State, however, claimed final victory when the
IFT prison in Iowa closed in March, 2008. See Laurie Goodstein, “Group Sues Christian Program at Iowa
Prison,” New York Times, February 13, 2003; Neela Banjeree, “Court Rejects Evangelical Prison Plan Over State
Aid,” New York Times, June 3, 2006; Diana B. Henriques and Andrew Lehren, “Religion for Captive Audiences,
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attempted to create “residential faith-based programs” modeled on IFL."” PFM also
coordinates Project Angel Tree and the Sycamore Tree Project for Victims. Although these
efforts are in many ways new (Colson founded PFM in 1976), they are not necessarily
innovative. Like its predecessors, PFM tries to create “Christian gentlemen” (they are not
involved in women’s prisons) in manners similar to those used by early 19"-century Quakers,
the Women’s Christian Temperance Union, and Zebulon Brockway.

While Christians have had a surprisingly large amount of influence upon criminal and
juvenile justice throughout the history of the United States, on the other hand, we have
failed to reflect adequately upon the meaning and implications of this influence. In most
churches across the country, questions and concerns about criminal or juvenile justice are
rarely, if ever, raised. I have never heard a sermon or homily about these systems. Some
denominations have written statements or policies regarding criminal justice, especially about
the death penalty, but their active involvement in these systems is often minimal and

sporadic.” The degree to which these issues are addressed by word and deed by Christian

with Taxpayers Footing the Bill,” New York Times, December 10, 2006; Diana B. Henriques, “Lawyers Defend
Christian Prison Program,” New York Times, February 14, 2007; Neela Banjeree, “Court Bars State Effort Using
Faith in Prisons,” New York Times, December 4, 2007; Debra E. Blum, “Appeals Court Rules in Religious-
Charity Prison Case,” Chronicle of Philanthropy, December 4, 2007; and Katelyn Beaty, “InnerChange Ministry
Shuts Down in Iowa After Funding Battle,” Christianity Today, April 7, 2008, Christianity Today.

19 These states include Alabama, Alaska, California, Colorado, Florida, Geotgia, Hawaii, Idaho, Indiana,
Louisiana, Mississippi, New Mexico, Ohio, and Oklahoma. The Federal Bureau of Prisons also operates five
faith-based housing units in Mississippi, Virginia, Texas, California, and Kansas. See “Residential Faith-Based
Programs in State Corrections,” in Special Issues in Corrections (Washington, D.C.: U.S. Department of Justice,
National Institute of Corrections Information Center, September 2005).

20 Some examples of denominationally based efforts to address criminal and juvenile justice crises include the
work of The Office of Restorative Justice Ministries in the General Board of Global Ministries of the United
Methodist Church, although at the time of writing, none of the relevant links on this website were active
(http:/ /gbgm-umc.org/mission_Programs/mct/4.35/index.html); an office in the Episcopal Church that
addresses issues of criminal justice in Peace and Justice Ministries, although at the time of writing, this office
was vacant (http://www.episcopalchurch.org/33597_ENG_HTM.htmrmenupage=33596); and a resolution by
the General Assembly of the Presbyterian Church (USA) in 2003 against private prisons and a call for
restorative justice in our criminal and juvenile justice systems

(http:/ /www.pcusa.otg/acrec/issues.htm# criminaljustice). The official websites of the Mennonite Church in
the United States do not mention any criminal justice reform efforts or statements

(http:/ /www.mennoniteusa.org/ and http://peace.mennolink.org/). The Quaker United Nations Office
offers a detailed description of Quaker efforts to address criminal justice reform internationally
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individuals and communities may vary according to denomination, race, ethnicity, class, and
geography. Based on my experiences with people involved in prison and jail ministries, 1
suspect that members of evangelical and African-American congregations in urban areas are
more likely to be aware of problems within criminal and juvenile justice systems than
members of mainline and white congregations in rural areas. Despite these differences,
American Christians in general have not seemed to question or care whether these systems
are actually just.

The lack of sufficient reflection among Christians about criminal and juvenile justice
may be demonstrated by examining the relatively short list of academic books about these
systems published in recent years by authors writing from Christian perspectives. While
books about biomedicine, war and peace, the separation of church and state, environmental
degradation, and other important topics have abounded, few authors have attended to
questions of crime and justice even while incarceration rates have reached an unprecedented
high in the United States. Some exceptions stand out—although I could count them on two
hands. Lee Griffith and Christopher Marshall, for example, each have written surveys of
biblical texts that address these issues.” Timothy Gorringe in God’s Just Vengeance offers a
history of the relationship of penal ideology to Christian theology, especially to Anselm’s

satisfaction theory of atonement, and the effects of this ideology upon criminal justice

(http:/ /www.quno.otg/criminaljustice/ criminal-justice.pdf). Within the United States, the Baltimore Yeatly
Meeting of the Society of Friends (Quakers) includes a Committee for Criminal and Restorative Justice
(http:/ /www.bym-rsf.org/quakers/committees/justice.shtml). The Unitarian Universalist Association of
Congregations created A Statement of Conscience on Criminal Justice and Prison Reform in 2005

(http:/ /www.uua.org/socialjustice/socialjustice /statements/13397.shtml). Finally, the United States
Conference of Catholic Bishops wrote a statement in 2000 calling for criminal justice reform, entitled
“Responsibility, Rehabilitation, and Restoration: A Catholic Perspective on Crime and Criminal Justice”
(http:/ /www.usccb.otg/sdwp/ ctiminal shtml).

2 Lee Griffith, The Fall of the Prison: Biblical Perspectives on Prison Abolition (Grand Rapids, MI: William B.
Eerdmans, 1993). Also, Christopher D. Marshall, Beyond Retribution: A New Testament Vision for Justice, Crime, and
Punishment (Grand Rapids, MI: Wm. B. Eerdmans Publishing Company, 2001).
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practices.” In The Protestant Ethic and the Spirit of Punishment, T. Richard Snyder connects
certain Protestant theologies of sin and grace to American interpretations of crime and
redemption.” Mark Lewis Taylor indicts what he calls “the prison-industrial complex”
(borrowing from Christian Parenti*) in the United States and calls Christians to stand with
“the executed God” against the racist and classist imperial dominance of our criminal justice
systems.” James Earl Logan offers a constructive Christian social ethics of “good
punishment” based in what he calls a “politics of ontological intimacy” with people in prison
as an alternative framework for our current criminal justice systems.” Finally, in Criminal
Justice and the Catholic Church, Andrew Skotnicki argues for a Catholic theory of criminal
justice based on imagery of the prisoner as Christ and the church as a stern, though merciful,
parent offering pathways toward redemption through practices of punishment.”” Each of
these texts is important for initiating conversations among Christians about criminal and
juvenile justice crises. Notwithstanding these contributions, we must recognize that this
conversation is still limited and its participants few.

Many questions therefore remain about the meaning of justice and how our criminal
and juvenile justice systems could and should actually realize it. However, a common

conclusion is emerging among these authors, with the exceptions of Taylor and Skotnicki,”

22 Timothy Gorringe, God’s Just 1 engeance: Crime, Violence, and the Rhbetoric of Salvation (Cambridge: Cambridge
University Press, 1996).

23 T. Richard Snyder, The Protestant Ethic and the Spirit of Punishment (Grand Rapids, MI: Wm. B. Eerdmans
Publishing Company, 2001).

24 Christian Parenti, Lockdown America, Police, and Prisons in the Age of Crisis London, New York: Verso, 1999).
25 Mark Lewis Taylor, The Executed God: The Way of the Cross in Lockdown America Minneapolis: Fortress Press,
2001).

26 James Earl Logan, Good Punishment?: Christian Moral Practice and U.S. Imprisonment (Grand Rapids, MI: Wm. B.
Eerdman’s Publishing Company, 2008).

27 Andrew Skotnicki, Criminal Justice and the Catholic Church (Lanham, MD: Rowman and Littlefield, 2008).

28 Taylor does not discuss restorative justice in his book, either negatively or positively, I believe because he
aims at building a political “theatrics of counterterror” against “Gulag America” rather than offering
alternatives to our current criminal justice systems other than abolition. Skotnicki, in contrast, offers more
specific critiques of restorative justice, although he does allow that “its advocates are right that justice should
aim at restoration; and they are particularly right, as Braithwaite claims, that crime is far more than a violation;
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that one answer may lie in movements for “restorative justice.” Logan, for example, writes,
“One of the best contemporary social experiments bringing a deep concern about crime and
punishment together with the cultivation of better Christian (and ‘non-Christian’)
participation in efforts toward ontological intimacy can be seen in the work being done
under the name ‘restorative justice.””” Snyder would concur with this statement, as
illustrated in Chapters Four and Five of his text, where he describes restorative justice as a
viable alternative to our current criminal and juvenile justice systems and outlines
foundations for this movement within Christian theological concepts such as covenant,
incarnation, and trinity.

Although his discussion of restorative justice is more limited than either Logan’s or
Snyder’s, Gorringe suggests that John Braithwaite’s influential description of “reintegrative
shaming,” which is seminal within restorative justice literature, points toward a model for
responding to crime that reinforces the values of redemption, forgiveness, and community
central within Christian traditions.” Griffith argues that one model of restorative justice,
victim-offender mediation, fits within a biblical vision of justice that eschews imprisonment
as a primary mode of punishment.”’ Marshall in many ways builds upon Griffith’s argument

in his claim that “the teaching of the New Testament is compatible with, or may contribute

it is an invitation to build a more loving community.” See “How is Justice Restored?” Studies in Christian Ethics
19.2 (20006), 204. However, he also maintains that restorative justice is limited on three counts: (1) it
undervalues the importance of punishment in responding to wrongdoing, (2) it lacks a universal understanding
of justice, and (3) it supposes that the moral character of offenders can be changed substantially in a single
restorative encounter. On the final point, see also Criminal Justice and the Catholic Church, 144 n. 22. While
Skotnicki’s critique has some merit in terms of the arguments of somze restorative justice advocates, he has not
adequately attended to the wide breadth of literature and practices of restorative justice; his argument ultimately
strikes me as attacking a straw man. Furthermore, I believe that this dissertation will challenge his second
criticism in that I find that a universal understanding of justice in the form of law must always be supplemented
and corrected by concern with the particulars through justice understood as equity.

2 Logan (2008), 228-229.

30 Gotringe (1996), 256-258.

31 Griffith (1993), 197-200, 223.
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to, the vision of ‘restorative justice.”” It seems then that most contributors to the
conversation on Christian responses to criminal and juvenile justice crises in the United
States suggest that restorative justice coincides with Christian interpretations of justice. They
have found a source of hope in the movement for restorative justice.

I admit both to sharing this hope and to bearing a sense of trepidation when, as a
Christian ethicist, recommending restorative justice as an answer to questions about how to
realize justice and what the nature of our criminal and juvenile justice systems should be.

On the one hand, restorative justice (which I will describe in more detail below) seems
“kind, humane, and meant for reformation,” to borrow from Dickens’s assessment of
penitentiaries and reformatories. On the other hand, anyone familiar with the history of
Christian influence on criminal and juvenile justice in the United States should rightly ask
whether we really know what we are doing. Any attempt to overcome the injustices of our
current systems is susceptible to the danger that we will simply recreate the problems that we
find so abhorrent now.” Christian ethicists and theologians who support restorative justice
must attend to both the strengths and weaknesses of this movement for reform of these
systems as it has taken shape as an alternative justice theory and practice. A time in which
we have more people under state supervision than any other nation in the world and in
which impoverished and minority groups disproportionately bear the brunt of that
supervision is no time for casual idealism about the next best thing in criminal and juvenile
justice reform. If we Christians are to try to influence these systems, then we must also

engage in serious reflection about the possibilities and dangers of any of our

32 Marshall (2001), 2. See especially pages 2-4, and Chapters Two and Three.

33 Todd R. Clear helpfully discusses some of the historical challenges of criminal justice reform. His insights
are particularly useful for reminding reformers—including restorative justice advocates—to be humble about
our assumptions that our reforms will be panacea to all of the problems of criminal justice systems. See
“Thoughts About Action and Ideology in Criminal Justice Reform,” Contemporary Justice Review 7.1 (March
2004): 69-73.
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recommendations, including restorative justice. Such reflection requires dialogue with
participants in our criminal and juvenile justice systems (both those who work within and
those who are constrained by them) as well as with scholars in other disciplines studying
these problems, especially sociologists and criminologists. Christians have a responsibility
and a calling to address these questions partly because we have helped to create these
systems and partly because our faith admonishes us to honor the inherent dignity of all

people and to visit even the prisoner.™

III.  Restorative Justice, Moral Imagination, and Justice as Equity

This survey of Christian influence upon criminal and juvenile justice, as well as
limited reflection upon this influence, suggests that Christians still have a lot of work to do
in discerning how to respond to crises in these systems. As I have explored this topic, I
have become increasingly interested in the specific task of trying to understand restorative
justice as one aspect of this response. Before recommending restorative justice as a solution
to crises in our criminal and juvenile justice systems, however, we ought to explore this
movement on its own terms, examining the claims and experiences of its advocates and
participants. Restorative justice is much more diverse and complex than indicated in the
rather short treatments of it in the works of the authors described above. Without attending
to this diversity and complexity, we risk presenting either a too idealistic picture of

restorative justice (as is often the case in the writing of Gorringe, Snyder, Griffith, Logan,

34 See Matthew 25: 41-46, Luke 4: 16-21.
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and Marshall) or an overly pessimistic view (as is often the case in the writing of Skotnicki)>
or an overly dismissive view (as is often the case in the writing of Taylor).

In this dissertation, I aim toward a charitable, yet critical, assessment of restorative
justice as a criminal and juvenile justice reform based on a comprehensive understanding of
this movement. I will draw upon the perspectives of participants in and advocates of
restorative justice as well as work from the disciplines of sociology and criminology. Of
course, this dissertation will not answer every question about restorative justice; the
questions that I will attempt to answer and the methods of answering them will be shaped by
my disciplinary training as a Christian social ethicist. Nevertheless, I believe that the answers
generated in this inquiry, because they are informed by an interdisciplinary effort to
understand restorative justice, will be of interest not only to Christian social ethicists, but
also to other religious and philosophical ethicists, advocates of and participants in restorative
justice, criminologists and sociologists, and others concerned with crises in our criminal and
juvenile justice systems.

Restorative justice has developed over the last four decades in several locations
around the world, including South Africa, Brazil, Australia, New Zealand, Canada, Great
Britain, and parts of the United States such as Minnesota and Colorado. It includes
programs that use practices as wide-ranging as victim-offender mediation and dialogue,
truth-and-reconciliation commissions, family-group conferencing, citizen- and
neighborhood-accountability boards, and community conferencing as well as hybrids of each

of these practices. Advocates of restorative justice argue for the use of these practices to

3 Lack of such a comprehensive understanding of restorative justice underlies the major flaws of Andrew
Skotnicki’s critique of this movement in “How is Justice Restored?.” As noted above, Skotnicki makes three
claims against restorative justice. Many of these claims, however, fail to account for many restorative justice
advocates who disagree with many of his characterizations of this movement. In particular, Skotnicki would
have benefited from accounting for much of the evaluative work that I describe in the final section of Chapter
Three.
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address several levels of conflict, from interpersonal and family quarrels, to community and
school disputes, to large-scale clashes that effect entire nations. Although most efforts to
implement restorative justice programs have focused on conflicts associated with crime,
restorative justice advocates suggest that these practices are useful for addressing a variety of
other kinds of conflict as well. The goal of restorative justice in addressing various conflicts
is to empower the people with a direct interest in a particular conflict to participate in an
inclusive procedure that enables them to come to an agreement about how to “repair the
harm” caused by the conflict.

In terms of conflicts associated with crime, advocates maintain that restorative
justice represents a “paradigm shift” from the predominant retributive and rehabilitative
models of criminal and juvenile justice, which they view as underlying the crises in these
systems today. Rehabilitative approaches in our criminal and juvenile justice systems focus
on “treatment” of offenders for ailments—whether emotional, mental, social, spiritual, or
physical—that contributed to their crime. Rehabilitation views crime as a symptom of a
larger disease suffered by an offender, and thus, concludes that the way to put an end to
crime is to cure offenders of the various illnesses that led to their wrongdoing. This model
of criminal and juvenile justice prevailed in the United States from the times of early
penitentiaries and reformatories until about the 1970s, when a retributive model became
ascendant. Retributive approaches to crime instead focus on “punishment” of wrongdoers
who willfully choose to violate the law, thereby undermining the legitimate authority of the
state. In contrast to rehabilitation, retribution views crime as a disruption of a balanced
moral order preserved by the state, and thus, concludes that the appropriate response to

offenders is punishment proportionate to the severity of the offense.
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For restorative justice advocates, these two models of criminal justice have helped
create the current crises in our criminal and juvenile justice systems, particularly as retributive
justice has become more predominant, resulting in increasingly punitive sentencing.
Advocates describe several flaws with rehabilitative and retributive models of criminal
justice. First, both attend solely to offenders and ignore the needs of victims and
communities affected by crime. Second, while focusing on offenders, neither model enables
or requires offenders take responsibility or assume accountability for their wrongdoing,
although for different reasons. With rehabilitation, offenders are “pathologized” so their
behavior cannot be their fault; it is the result of their illness, not their will. Although a
retributive framework acknowledges the “free will” of offenders, the stakes of punishment
are so high in our current systems that offenders avoid admitting what they did and hide
behind lawyers in adversarial courtroom procedures, often feeling that they have actually
been victimized by criminal or juvenile justice systems. Finally, restorative justice advocates
find the sanctions entailed in rehabilitative and retributive responses to crime to be
essentially meaningless. With rehabilitation, sanctions do not correspond to offenses
because the real problem is understood to be the undetlying ailment, not the offense, which
is a mere symptom. As a result, the wrongfulness of an offense is never communicated to
an offender. With retribution, sanctions address the violation against the state, and so
punishments are abstracted from the actual harm caused to victims and communities.
Because these problems with rehabilitative and retributive responses to crime have
contributed to our criminal and juvenile justice crises, restorative justice advocates suggest

9336

that solutions to these crises depend on “changing lenses”” through which we view crime

and the people affected by it.

36 Howard Zehr originated the argument for “changing lenses” with respect to visions of crime and criminal
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Restorative justice can be defined as “every action that is primarily oriented to doing
justice by repairing the harm that is caused by crime.””” Through a restorative lens, advocates
view crime primarily as an offense committed by one person against another person that
injures specific victims and communities as well as offenders themselves. To realize justice,
they suggest that we ought not necessarily to punish or treat offenders; rather we should
bring victims, offenders, and community members together in small conferences, circles, or
meetings to reach an agreement about the steps needed to repair the harms caused to these
stakeholders by a crime. These practices, advocates suggest, generate meaningful responses
to wrongdoing, encourage offenders to assume accountability and take responsibility for
their actions, address some of the underlying causes of crime, provide victims with
satisfaction that they have received justice, and empower communities to transform some of
the conflicts in their midst.™® On the whole, then, advocates find that restorative justice
corrects the flaws of rehabilitative and retributive models of criminal and juvenile justice.

Although each stage in the processes of our criminal and juvenile justice systems—
from arrest to re-entry—requires attention in our efforts to reform these systems, the
restorative justice movement concentrates primarily (although not exclusively) on sentencing
(ot, in the cases of minors, adjudicating), the stage in which the legal consequences for an

offense are decided. Sentencing is an especially important stage for reform because it

justice in his foundational text, Changing Lenses: A New Focus for Crime and Justice (Scottdale, PA: Herald Press,
1990). Gordon Bazemore and Mark Umbreit capture the distinctions made by restorative justice advocates
between rehabilitation, retribution, and restoration in juvenile justice systems in their article “Rethinking the
Sanctioning Function in Juvenile Court: Retributive or Restorative Responses to Youth Crime,” in Crime and
Delinguency 41.3 (1995): 296-316.

37 Gordon Bazemore and Lode Walgrave, “Restorative Juvenile Justice: In Search of Fundamentals and an
Outline for Systemic Reform,” in Restorative Juvenile Justice: Repairing the Harm of Youth Crime, ed. Gordon
Bazemore and Lode Walgrave (Monsey, NY: Criminal Justice Press, 1999b), 48. 1 will discuss the sources and
strengths of this definition compared to alternatives in Chapter Three. For now, let it suffice to say that this is
not the only definition of restorative justice prevalent within the literature, that this definition is highly
disputed, and that some advocates dispute the need for any definition at all.

38 Restorative justice has been evaluated by respected criminologists, and it has shown promising results in
many of these areas. See Chapter Three of this dissertation for a more thorough discussion of the evaluation
literature of restorative justice.
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informs every subsequent response of criminal and juvenile justice systems to offenders. By
emphasizing the sentencing stage, restorative justice advocates suggest that both
rehabilitative and retributive sentencing processes and outcomes, especially those involving
incarceration, fail to repair the harm caused by crime and to bring about healing for
stakeholders. The practices of restorative justice differ dramatically from more common
sentencing procedures. Rather than passively relying on judges to deliver sentences, which
are increasingly pre-determined by legislated sentencing guidelines, restorative justice
participants actively seek consensus on an agreement to repair the harm caused by crime.
Participants represent themselves; lawyers play a minimal role in most restorative justice
practices. Facilitators foster a non-adversarial environment of collaboration and at least a
minimum level of respect. Advocates of restorative justice express hope that by humanizing
and personalizing our practices of sentencing and by seeking responses to crime that repair
harm, our criminal and juvenile justice systems as a whole will become more humane,
personal, and restorative.

Because practices of restorative justice differ from the sentencing procedures more
commonly used in our criminal and juvenile justice systems, the processes of ethical
discernment within them differ as well. By “processes of ethical discernment,” I mean
processes through which we understand, interpret, and judge moral situations. “Moral
situations” are situations in which questions about self, others, and our relationships arise,
usually because of some ambiguity, conflict, or disturbance. As I will show in Chapter Two,
ethical discernment requires the use of several faculties, such as reason, emotion, perception,
and imagination. Crime is a quintessentially moral situation because it inevitably raises
questions about just relationships among victims, offenders, and members of communities

affected by wrongdoing. Efforts to realize justice in response to crime are therefore a subset
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of processes of ethical discernment. Within this dissertation, I put forward that participants
in restorative justice practices use various faculties, especially imagination, in their processes
of ethical discernment differently than participants in more common sentencing procedures.
Advocates of restorative justice tell stories of participants beginning to empathize with one
another. They argue that participants begin to see themselves and others in ways other than
stereotypical images of victims, offenders, and bystanders in our culture allow. They are
creative about possible responses to crime. They see justice from a variety of perspectives in
conversation with each other, and they imagine moral situations precipitated by crime in new
ways. Participants often come away with new tools to engage broader life challenges. These
distinctive characteristics of ethical discernment among participants in restorative justice
practices suggest that implementing these practices more broadly to replace or supplement
more common sentencing procedures would fundamentally transform this stage in our
criminal and juvenile justice systems.

This insight about the differences of ethical discernment in practices of restorative
justice versus more common sentencing procedures provides the basis of the contribution of
this dissertation to discussions about crises in criminal and juvenile justice systems. While
many other possible responses to these crises also merit study, the frequent appeals to
restorative justice among other Christian writers suggest that this topic deserves more
sustained attention. And while many other aspects of restorative justice still require scrutiny,
my training as a Christian social ethicist has prepared me to examine particularly the
processes of ethical discernment used in restorative justice. Despite my hesitation to
recommend any response to our criminal and juvenile justice crises without a great deal of

circumspection, I argue in this dissertation that restorative justice entails processes of ethical
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discernment that enconrage vivid and expansive moral imagining among their participants, which then better
enables them to realize justice (defined in terms of equity) in response to particular cases of crime.

Two terms within this thesis statement require more precise definition to clarify my
argument: “justice as equity” and “moral imagination.” I draw upon two bodies of
theoretical literature—Aristotelian virtue ethics and works on moral imagination—to
establish these definitions, which I will develop more in the following chapters. These sets
of literature illuminate the role and meaning of moral imagination in processes of ethical
discernment generally, including efforts to realize justice. Their discussions of moral
imagination also highlight the importance of this faculty in the processes of ethical
discernment specific to restorative justice. In turn, consideration of moral imagination in
efforts to realize justice in restorative justice practices may likewise clarify the importance of
this faculty in ethical discernment more broadly considered. That is, by placing these two
bodies of literature in dialogue with restorative justice in this dissertation, theory and practice
may mutually inform and improve each other.

The first body of theoretical literature, Aristotelian virtue ethics, clarifies the meaning
of “justice” within this dissertation. This concept is certainly difficult to define, and
contributors to different sets of theoretical literature—whether philosophical, theological, or
legal—would offer differing perspectives on the meaning of justice. Even Aristotle provides
varying descriptions of justice depending on different situations. Various traditions would
contest that justice is a function of establishing fair procedures; others that it is a matter of
outcomes that give each person her due. Among the latter, even more questions arise about
whether due should be determined by need or merit or some other factor. In our everyday
moral lives, we often draw on all of these conceptions of justice without much worry or

reflection about being inconsistent in our treatment of others, and thus in some way unjust.
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Ideally legal interpretations of justice would agree with philosophical or theological
interpretations and common usage, but different concerns often result in varying
conceptions that usually, but not always, coincide or overlap. One consequence of this
complexity is that no definition will address all of the relevant ways in which we understand
justice in ethical or legal theory, let alone in our mundane efforts to realize justice in practice.
For the purposes of this dissertation, I therefore find it more interesting and useful to
explore more openly different conceptions of how justice can be realized and what the
nature of our criminal and juvenile justice systems should be, than to provide an a prior:
definition of justice through which we could evaluate these systems. Aristotle’s discussion of
justice is especially helpful for this project because he allows for some openness in his
definition of justice, while also illuminating the processes of ethical discernment and the
faculties that we need in order to exercise this virtue.

Aristotle’s description of “Justice as equity” will therefore guide this dissertation,
even though I recognize that his definition speaks more to interpretations in philosophical
and theological ethics than to interpretations in legal theory. I also find that his description
also speaks to many experiences of ethical discernment in our everyday moral lives.
According to Aristotle, justice cannot be reduced to strict compliance with the law, or a
legalistic interpretation of justice. He argues that law is inherently limited because of its
necessary generality, which causes law sometimes to make mistakes or to inspire overly harsh
responses to its violation in particular circumstances. While law is essential to any
functioning society as a summary of its norms, Aristotle finds that a form of justice higher
than strict legal justice requires equity to supplement and correct the law. Although
Aristotle’s definition of justice as equity is vague at points, he indicates that equity is a virtue

that apprehends the just response in situations when the rules set out by legislators fail, while
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still respecting the intentions of legislators in setting out those rules. Equitable people
realize justice by attending to particular details of specific cases that law in its generality tends
to obscure. To do so, they engage in certain activities in their processes of ethical
discernment: empathizing with others, locating specific incidents within broader contexts,
and considering possibilities outside of the strict limitations of legal codes. Efforts to realize
justice as equity, therefore, are processes of ethical discernment that draw upon well-
developed faculties of emotion, perception, and imagination in addition to reason. Virtue
ethicists Martha Nussbaum and Nancy Sherman respectively build upon Aristotle’s
discussion of justice as equity to argue for the centrality of these faculties in efforts to realize
justice specifically and in ethical discernment generally. While they each give priority to
emotion and perception over imagination, their work still intimates that moral imagination is
important to being equitable.

The second body of theoretical literature clarifies the meaning of “moral
imagination.” It is composed by a diverse group of authors—writing in fields ranging from
anthropology to public policy, business to peace-building (often without awareness of each
other’s work)—who have lamented the reliance of their disciplines in recent decades upon
principles and procedures in their respective discernment processes. For the sake of
convenience, I will refer to these authors as “moral imagination authors” and this body of
literature as “works on moral imagination.” These authors suggest that dependence upon
general rules has stunted the abilities of participants within their areas of work and study to
respond adequately to the nuance and complexity of particular circumstances. In response
to this problem, these authors suggest a common answer: the cultivation of moral
imagination. Although this body of literature offers several definitions and descriptions of

moral imagination, contributors to this conversation commonly hold that this faculty enables
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human beings to consider a variety of images of both the world as it is and possibilities for
what it could become. Furthermore, they hold that vivid and expansive moral imagining
improves the abilities of participants in their disciplines to respond more appropriately to
specific cases than if they depended on principles and procedures alone, thereby enhancing
processes of discernment generally and ethical discernment specifically.

An example may clarify the arguments made in works on moral imagination. I first
encountered the term “moral imagination” in John Paul Lederach’s The Moral Imagination: The
Art and Soul of Building Peace.” 1In this text, Lederach argues that transforming conflict
depends upon moral imagination to enliven the skills and techniques associated with the
profession of peace-building. He describes “moral imagination” as “the capacity to imagine
something rooted in the challenges of the real world yet capable of giving birth to that which
does not yet exist.”* This capacity is necessary, Lederach avers, to bring about the social
change envisioned by peace-builders because without it, we cannot comprehend our
interrelationship with enemies, embrace the complexity of conflicts, seek creative
resolutions, or accept the risk of moving beyond violence into new peaceful, and often
vulnerable, relationships. Examples from Lederach’s text detail numerous cases in which
skills and techniques of peace builders failed until one party in a conflict engaged the moral
imagination of the other. About these cases, Lederach writes,

[I]t was not the techniques used by the mediators nor the nature and design

of the process that created the shift.... It was not a particular religious

tradition: the stories in fact cut across religions. It was not political,

economic, or military power in any of the cases. What then, created a

moment, a turning point, of such significance that it shifted whole aspects of

a violent, protracted setting of conflict? I believe it was the serendipitous
appearance of the moral imagination in human affairs."'

3 John Paul Lederach, The Moral Imagination: The Art and Soul of Building Peace New York: Oxford University
Press, 2005).

40 Ibid., ix.

# Ibid., 19. Emphasis in original.
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Lederach’s description of moral imagination helped me to recognize the significance of
capacities in addition to reason necessary for addressing moral problems in communities,
especially problems of justice, and including problems that arise from conflicts such as those
in the wake of crime. His work reveals that building peace and transforming conflict cannot
be processes simply of reasoning together; they must be processes of re-imagining ourselves,
others, and our relationships together in ways that appreciate interrelationship, complexity,
creativity, and risk. Although Lederach does not discuss restorative justice theories and
practices, or even processes of ethical discernment, it seems that the importance of moral
imagination for conflict transformation and peace-building at least suggests that this faculty
may also be significant for understanding processes of ethical discernment in restorative
justice.

Notably, none of the other moral imagination authors writes within disciplines
concerning restorative justice or ethical discernment either. Nevertheless, their insights
about the need for moral imagination in the discernment processes of various disciplines
intimate that consideration of this faculty might improve our understanding of processes of
ethical discernment in restorative justice—especially because principle-based and procedural
modes of assessing cases have dominated all of these disciplines. Building upon the
contributions of these authors, in Chapter Two, I define moral imagination as the cognitive
faculty that empowers human beings to create images of our world and its possibilities.
These images are moral, I argue, because they inform our understandings, interpretations,
and judgments of ourselves, others, and our relationships—key factors in ethical
discernment. Our images of the world and its possibilities help us to organize and give
meaning to our experience; they are a primary component of our knowledge of the world.

Moral imagination is schematic in that it helps us to map our world and its possibilities,
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drawing connections between various experiences. As individuals are formed and sustained
through engaging in practices within certain cultural, social, and institutional locations, they
use the narratives, metaphors, and symbols around them to create images of their world and
what it could become. Because of this schematic character, we can describe different types
of moral imagination based on their narrative, metaphorical, and symbolic schemes used for
organizing and interpreting experience. An example of types of moral imagination can be
found particularly within religious traditions, which cultivate practices from which narratives,
metaphors, and symbols arise in participants’ interpretations of the world and its
possibilities.

The cognitive faculty “moral imagination” entails several activities: entering others’
stories and appreciating their perspectives, making connections across a variety of
experiences, and considering myriad possibilities for what the world could become. One’s
moral imagining may be described as more or less vivid and expansive depending upon one’s
facility with these activities. I suppose that types of moral imagination and activities of
moral imagining are tightly interwoven. Xenophobic types of moral imagination, for
example, may deaden and narrow the moral imagining of individuals who draw upon these
images of the world, particularly with respect to encounters with people deemed “other.” In
turn, vivid and expansive moral imagining in such an encounter may change the narratives,
metaphors, and symbols that one uses to understand the other. Because of the
interrelationship between types of moral imagination and activities of moral imagining, and
because the types of moral imagination we draw upon are influenced by our engagement in
practices within certain social, cultural, and institutional locations, the vividness and

expansiveness of our moral imagining depends in part upon the types of moral imagination
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prevalent in the practices of our cultural interactions, social arrangements, and institutional
structures.

By bringing together these two bodies of theoretical literature, I demonstrate a
central premise of this dissertation: zbe realization of justice as equity requires vivid and expansive
moral imagining in our processes of ethical discernment. Justice as equity demands that we attend to
the particular details of specific cases. To do so, we must empathize with others, locate
specific incidents within broader contexts, and consider possibilities outside of the strict
limitations of legal codes. Similarly, vivid and expansive moral imagining in our processes of
ethical discernment requires that we enter into others’ stories and appreciate their
perspectives, make connections across a variety of experiences, and consider myriad
possibilities for what the world could become. I will thus show in the conversation between
these sets of literature that the demands of justice as equity coincide with the activities of
vivid and expansive moral imagining.

Since vivid and expansive moral imagining depends in part upon the types of moral
imagination that we use to organize and interpret our experience, the realization of justice as
equity depends in part upon the types of moral imagination that inform our responses to
crime. To improve the realization of justice within sentencing procedures of our criminal
and juvenile justice systems, we therefore need interactions, arrangements, and structures
that support types of moral imagination that foster vivid and expansive moral imagining
among people making sentencing decisions. As participants in restorative justice practices
endeavor to understand, interpret, and judge moral situations arising from crime and try to
respond justly, they imagine these situations in manners that allow them to appreciate others’
stories and perspectives, draw connections across as variety of cases, and consider myriad

possibilities for the future. By engaging in these activities of vivid and expansive moral
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imagining, participants are more able to attend to the particularities of the cases before them,
and thus, more able to respond equitably than other sentencing procedures typically allow.
This premise, supported by these sets of literature, thus, underlies my thesis statement, in
which I maintain that restorative justice entails processes of ethical discernment that encourage vivid and
expansive moral imagining among its participants. As a result, participants in restorative justice are better
enabled to realize justice as equity in their responses to particular cases of crime. Insofar as restorative
justice can result in more equitable sentencing, it may provide one answer to the complicated

crises of our criminal and juvenile justice systems.

IV.  Methodology and Outline

Demonstrating this thesis as well as its underlying premise requires both
interdisciplinarity and a methodological commitment to placing theory and practice into
dialogue. I write this dissertation as a Christian social ethicist, and I hope that it will be
useful to other ethicists who are interested in processes of ethical discernment and the
faculties necessary for it, such as reason, emotion, perception, and imagination; the meaning
of justice; crises in our criminal and juvenile justice systems; and the potential of restorative
justice as one answer to these crises. But as I have engaged these topics, I have found the
work of other disciplines invaluable, particularly criminology and sociology, which offer
important resources for understanding the causes of crime, its effects, and methods of its
control as well as the impacts of massive criminal and juvenile justice systems on society at
large. Furthermore, fair representation of restorative justice demands thorough immersion
in the work of its advocates and critics in order to understand the diversity and complexity

of this movement. My engagement with this work outside of Christian social ethics has
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enlarged my understanding of the problems set forth here and should make this dissertation
of interest to people outside of my discipline as well.

In addition to valuing interdisciplinarity, I also maintain a methodological
commitment to placing theory and practice into dialogue within the discipline of Christian
social ethics—a commitment that is embodied in my inclusion of an ethnographic study with
five restorative justice programs in Colorado in Chapter Four of this dissertation. This
commitment stems from an epistemological assumption that all knowledge, including moral
knowledge, is located within experience. A corollary of this axiom is that any construction
of theory must draw upon what human beings actually do, that is, our practices. Many
Christian social ethicists and theologians have recently begun to appreciate practices as
independent sources of knowledge that should be put into conversation with academic
theorizing.” Christian theologian Rebecca Chopp, drawing on David Kelsey and Craig
Dykstra, defines “practice” as “a pattern of meaning and action that is both culturally
constructed and individually instantiated.” She continues by indicating that practices involve
“shared activities of groups of persons that provide meaning and orientation to the world,
and that guide action.”® The practices of the restorative justice programs in Colorado, for
example, include the activities associated with a group of facilitators, victims, offenders, and

community members seeking consensus on an agreement to repair the harm caused by

42 Richard Miller, Traci West, and Todd Whitmore have particularly informed my understanding of the
incorporation of practical knowledge into theology and ethical theory, and vice versa, and thus, their
observations have shaped the construction of this dissertation. Each of these authors emphasizes different
justifications for methodology that attends to practices alongside theory. Despite these differences, they also
share common perspectives about the relationship between theory and practice, and thus, how we should go
about “doing ethics.” See Richard B. Miller, “On Making a Cultural Turn in Religious Ethics,” Journal of
Religions Ethics 33.3 (2005): 409-443; Traci C. West, Disruptive Christian Ethics: When Racism and Women’s Lives
Matter (Louisville: Westminster John Knox Press, 2006); and Todd David Whitmore, “Crossing the Road: The
Case for Ethnographic Fieldwork in Christian Ethics,” Journal of the Society of Christian Ethics 27.2 (2007): 273-
294. Furthermore, theologian Rebecca Chopp has particularly influenced my understanding of practices. See
especially Saving Work: Feminist Practices of Theological Edncation (Louisville, KY: Westminster John Knox Press,
1995), 15-18.

# Chopp (1995), 15.
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crime. For Chopp, practices are aspects of the life of people engaged in common activities,
and we generate knowledge through participating in practices. If this is the case, then
practices must always inform theory in any discipline, including Christian social ethics. In
this dissertation, for instance, it is insufficient for me merely to read about restorative justice
to gain my knowledge of this movement; my methodological commitments compel me to
see people practicing restorative justice in order to understand the knowledge they generate
in practice more fully. And because our participation in practices cultivates our images of
the world and its possibilities (as primary components of our knowledge), my interpretation
of moral imagination must not only account for the two bodies of theoretical literature
discussed above, but also attend to the experiences of moral imagining among people
engaged in processes of ethical discernment.

Theory that remains aloof from practice, therefore, is practically useless to the moral
life, which always entails a practical component as we go about our lives in interaction with
one another in social, cultural, and institutional contexts. Richard Miller observes,

Many ethicists are dissatisfied with the Enlightenment quest for a

comprehensive theory of morality or for a science of ethics—philosophy’s

equivalent to “grand theory” in the social sciences. One problem is that
general, idealized theorizing often requires empirical reality to stretch
exceedingly far to accommodate theory’s reach. Additional worries claim

that impersonal, comprehensive standards are motivationally insufficient

insofar as they fail to move or inspire the agents to whom they are

addressed. ™
Too often, theory that does not attend adequately to practice cannot generate knowledge
that corresponds with human experience or provide the motivation for people to act on the
basis of the principles or procedures suggested by it. In terms of this dissertation, my

musings on Aristotle’s interpretation of justice as equity or on definitions of moral

imagination do not serve much purpose unless they pertain to actual efforts on the part of

# Miller (2005), 415-416.
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real human beings to be equitable or to imagine morally. Practices of restorative justice are
one arena in which I can observe and participate in these efforts.

Another corollary to the axiom that all knowledge is located within experience is that
all experience, and thus all knowledge, is shaped by our social locations. As discussed above,
the same holds true for our moral imaginations. We all tend to create images of the world
and how it works (that is, theories) based upon our own limited realms of experience. We
generate our theories in response to our encounters within certain cultural interactions,
social arrangements, and institutional structures, and our responses depend in large part on
where we stand within them. Catholic social ethicist Todd Whitmore argues that
“epistemological particularity” inhibits any one person or group of people® from generating
theory that does not reflect social location. The theories created by one person or group of
people from one position will not necessarily account for the empirical realities faced by
people in other positions, unless theorists conscientiously work to include alternative
perspectives. Likewise, the types of moral imagination readily available to us depend in part
upon our social locations. People who are paid to theorize, whether in books or classrooms,
tend to occupy relatively privileged positions within their societies. As a result, the choices
to overemphasize theory and to ignore practice as sources of knowledge elevate the
perspectives of privileged groups and neglect those of the marginalized.* Whitmore
summarizes this problem well: “For the Christian ethicist to only read texts is for him (s7) to
access only the most powerful people.”* It is also for him or her to access a few, relatively

limited images of the world and its possibilities. If Christian social ethicists are to attend to

4 Whitmore refers primarily to the membership of the Society of Christian Ethics.

4 Whitmore (2007), 284, 287-290. West concurs with this conclusion. See West (20006), xiv-xviii.

47 Whitmore (2007), 275. West’s first chapter in Disruptive Christian Ethics proves Whitmore’s point well. She
discusses the difference reading Reinhold Niebuhr alongside examining the practices of African-American
women activists working in Harlem at the same time that he wrote makes for understanding the effects of
community contexts on theories and practices.
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the experiences and perspectives of marginalized people, then we must value practice as
much as we value theory. Because of this setting of priorities, I include and value the voices
of participants in restorative justice practices as much as—if not sometimes more than—the
literature produced by restorative justice advocates, Aristotelian virtue ethicists, and moral
imagination authors. Without their perspectives, uncovered through participant observation
and interviews, this dissertation would provide only partial interpretations of restorative
justice and moral imagination.

Despite the limitations of theory alone, overvaluing practice without theoretical
reflection runs the risk of failing to recognize that what human beings actually do is often
““disturbed, troubled, ambiguous, confused, full of conflicting tendencies, obscure, ete.”®
Miller continues his reflections on the relationship between theory and practice: “At the
same time, there is (or ought to be) a reluctance simply to rehearse the lessons of experience,
as if facts were self-interpreting or that personal testimony is equivalent to Truth.”* As
human beings go about our ordinary lives, we often do not know the best course of action
or we find that long-established patterns of behavior are no longer sufficient in light of new
experiences or we recognize that we are failing to bring our visions of what the world could
become into reality. We do things without necessarily knowing why or whether our actions
will help us to realize our goals. In many conversations with participants in restorative
justice practices, I found that they struggled in their processes of ethical discernment and
found no clear paths to realizing justice as equity. They were uncertain in some of their
moral imagining, unable to find the right images to encapsulate and guide their experiences.

In instances of doubt, confusion, interruption, or ambiguity, human beings may turn to

# Quoting John Dewey. See Steven Fesmire, John Dewey and Moral Imagination: Pragmatism in Ethics
(Bloomington: University of Indiana Press, 2003), 35.
# Miller (2005), 416.
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theory in order to find clarity about what to do next. Theory can restore some level of
predictability, constancy, and stability to our practices. Participants in restorative justice may
have found some guidance in theories that discussed the meaning of justice as equity or
processes of ethical discernment or restorative images of the world and what it could
become.

While attending to practice may help to elevate the perspectives of marginalized
people within theory, a non-critical approach to practice risks not only confusion and
ambiguity, but also may reinforce demeaning or inhumane patterns of interaction. Racism,
sexism, homophobia, and class bias all take shape in our private and social relationships
through our practices. Theory can help to correct dangerous practices. Black feminist
ethicist Traci West writes,

[Tlheory provides critical analysis that reveals subjugating assumptions in

social and religious practices. At the same time, attention to concrete

practices is necessary to reveal the rehearsal of those subjugating assumptions

within the patterns of our everyday lives.”
In addition to clarifying what to do next, theory—especially ethical theory—can shed light
on what we oxght to do morally. Where the participants that I encountered expressed doubts
about whether practices were fraught with difficulties because of racial and ethnic
differences, they may have found in theory resources for correcting their practices.
Describing the narratives, metaphors, and symbols that compose a racist type of moral
imagination, for example, may have better enabled them to recognize when those images
infringe upon restorative justice practices and how to foster those activities of moral
imagining that could help them overcome that imagery in their practices.

Because of the limitations of theory and practice alone, and the potential that they

have for challenging, illuminating, and correcting each other, the methodology of ethics is

50 West (2000), xvii.
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best conceived in terms of putting theory and practice in what West calls “a fluid
conversation”: “Theory needs practice in order to be authentic, relevant, and truthful.
Practice needs theory so that practices might be fully comprehended.” In order for this
conversation to be most fruitful, we must envision theory and practice as equal contributors
to knowledge. Even when theorists describe practices within their writing, frequently they
use them as mere case studies, illustrations, or examples of what they would have said
anyway, regardless of what people actually do. Or if ethicists mention theory in their

9552

discussion of practices, they often do so “to add prestige”™ to their arguments. By placing
theory and practice in conversation, ethicists must be open to the possibility that either one
might challenge, illuminate, or correct the other; only with this openness can we improve
either theory or practice.

To facilitate this conversation between theory and practice, Miller suggests that
ethicists must “artfully...tack back and forth” between what he calls “ethics-near” and
“cthics-distant.”” On the one hand, ethics-near entails appreciation of the practices of
people in their ordinary lives as they negotiate “customs and codes, socialization processes,
ritual practices, kinship systems, criteria of expertise, folk wisdom, divisions of labor, and the

9554

contested ways in which these forces interact.”” We might add to his list their use and
negotiation of types of moral imagination. To gain a sense of ethics-near, researchers must
immerse themselves in the worlds of their subjects, typically through strategies such as

participant-observation and interviewing. On the other hand, ethics-distant involves

abstracting from what we learn through ethics-near “to craft impersonal principles as guides

51 Tbid.
52 Miller (2005), 417.
53 1bid., 417. See 415-417 for full discussion of ethics-near and ethics-distant. Miller adapts Clifford Geertz’s

“experience-near” and “experience-distant” in his construction of these concepts.
54 Ibid., 410.
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for individual or social criticism, policy assessment, and the like.”> Miller summarizes the
conversation between ethics-near and ethics-distant as “an instance of the hermeneutical
circle, in which the tensions between impersonal and personal perspectives remain creatively
synergistic. So long as this circle envelops and is informed by local knowledge and practices,
it departs from Enlightenment aspirations to construct a general abstract science of ethics.”*

Although I find compelling Millet’s description of the task of ethics as navigating
between ethics-near and ethics-distant, I worry that his assessment of ethics-distant as theory
neglects the potential of “impersonal principles” to obscure particulars within ethics-near as
practice. Whitmore shares this concern and illustrates how Millet’s choice of a Rawlsian
theoretical framework in a study of medical ethics”’ takes his attention away from the
concrete situations of his study participants. While Miller states certain methodological
commitments to learn “from the bottom up,” his commitment to liberal political philosophy
as his primary theory for interpreting practices trumps his methodology, and his work risks
reducing practices to case studies, illustrations, and examples rather than independent
sources of knowledge. To correct this problem, Whitmore suggests adopting Millet’s
methodology of moving between theory and practice, ethics-distant and ethics-near, but also
choosing only theoretical frameworks that require attention to practices. Such frameworks
will necessarily share the assumption that knowledge is experiential, thereby elevating
experience as fundamental in any interpretation of the world.

With this suggestion from Whitmore in mind, my choice of the two bodies of
theoretical literature—works on moral imagination and Aristotelian virtue ethics—is

especially fitting. Discussions among ethicists about methodologies that incorporate both

55 Tbid., 416.

56 Thid., 417.

57 Richard B. Miller, Children, Ethics, and Modern Medicine (Bloomington, IN: University of Indiana Press, 2003).
For Whitmore’s critique, see “Crossing the Road,” (2007), 281-284.
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theory and practice arise from frustration with the Enlightenment pursuit of a
“comprehensive theory of morality,” to recall Miller’s critique. The turn to practice is based
upon recognition of the importance of attending to particulars to correct the shortfalls of
theory. Similarly, both moral imagination authors and Aristotelian virtue ethicists express
disappointment with abstraction and generalization. The former challenge the dependence
of their disciplines upon principles and procedures; the latter describe the limits of law in its
generality to realize justice. Both call for more nuanced awareness of particulars and
attention to experience as solutions to these difficulties. In these instances, the value of
theory, of principles and procedures, of law, and of generalization and abstraction is not
denied. Rather all of these groups maintain that generalization and abstraction are necessary,
but not sufficient, for discernment processes. We must also always pay attention to the
particulars, which are often revealed in practical concerns. The methodology of this
dissertation therefore dovetails well with its theoretical framework, providing greater
justification for facilitating the dialogue between these two bodies of theoretical literature
and restorative justice.

In this dissertation, the worth of the methodology described here will become
apparent also around the issue of justice as equity. As mentioned in the previous section,
virtue ethicists Martha Nussbaum and Nancy Sherman draw on Aristotle to argue that equity
is the highest form of justice, above even strict legal justice, but their theory suffers from
lack of a precise definition of equity. Moreover, while Aristotelian virtue ethicists provide
loose descriptions of equity, their descriptions remain fairly abstract and general. Despite
this vagueness about equity, these theorists elucidate the importance of this virtue as a
corrective of and supplement to strict legal justice, and so provide theoretical justification for

the more equitable approaches of restorative justice. In turn, observing restorative justice
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participants working to discern the most equitable responses in particular cases may give
more specificity to the picture of this virtue given by Aristotelian virtue ethicists. Tacking
back and forth between equity within the theory of Aristotelian virtues ethics and equity
within the practices of restorative justice, then, can generate greater appreciation of this
virtue than a purely theoretical or a purely practical approach alone could offer. Although I
do not suppose that even after this process we will have a definitive understanding of equity
for all circumstances, this methodology should draw us asymptotically closer to a clear and
valid interpretation of this virtue.

In sum, I assume first that all knowledge is located within experience. Based upon
this assumption, the methodology of ethics entails placing theory and practice in dialogue,
tacking back and forth between ethics-distant and ethics-near. This dialogue involves mutual
critique so that theory and practice can challenge, illuminate, and correct each other. This
methodology not only permits, but values and demands the inclusion of perspectives other
than those of ethical theorists. Furthermore, it seeks the rectification of subjugating,
demeaning, and inhumane practices. In drawing on theory, ethicists must recognize that
some theoretical frameworks may resist conversation with practice. They should select only
those frameworks that require consideration of particular practices in addition to theoretical
abstractions and that elevate experience as a primary source of knowledge. For this
dissertation, the two bodies of theoretical literature of Aristotelian virtue ethics and works
on moral imagination satisfy this condition.

Given these assumptions and their implications for the methodology of ethics, this
dissertation will illustrate that “moral imagination” is a particularly apt category for a
conversation between theory and practice. As I mentioned above, our images of the world

and its possibilities are forms of knowledge. Since all knowledge is located within
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experience, moral imagination is also located within experience. We engage the world
through practices that inform and shape the narratives, metaphors, and symbols through
which we organize and give meaning to the world. In turn, our images of the world and its
possibilities affect our activities of moral imagining, and therefore the practices through
which we interact with others in moral situations. The relationships of moral imagination to
both theory and practice indicate that one strategy with ethics-near is to attend to the use
and negotiation of different types of moral imagination by individuals and groups involved
in processes of ethical discernment, and to how those types influence their activities of moral
imagining in practice. Doing so clarifies how their various images of the world and its
possibilities inform their answers to questions of first-order ethical discernment. These
questions concern how our principles, virtues, and goals pertain in specific circumstances,
and the primary question of first-order ethical discernment is, “What ought I to do in this
situation?”” ‘The answers that participants in various practices give depend in part upon
their moral imaginations. In this dissertation, I address the answers that participants in
restorative justice practices give to this question in their efforts to realize justice as equity in
light of their use and negotiation of restorative moral imagination and their engagement of
activities of moral imagining.

Ethics, however, involves more than the appreciation of the practices of people in
their first-order processes of ethical discernment. We must also tack over to ethics-distant,
which concerns second-order questions about why we value the principles, virtues, and goals
that shape our reflection and behavior more immediately. Answering these questions as

ethicists requires not only that we analyze moral imagination in the practices of particular

8 James Gustafson’s discussion of different levels of moral discourse informs the distinctions here between
first- and second-order ethical reflection. See “Context Versus Principles: A Misplaced Debate in Christian
Ethics,” Harvard Theological Review 58.2 (1965), 175-176.
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individuals and groups, but also that we engage in activities of vivid and expansive moral
imagining ourselves as we bring theory and practice into dialogue. In order to understand
the broader value of principles, virtues, and goals, ethicists must be capable of readily
appreciating the stories and perspectives of diverse groups of people trying to discern the
right or the good in particular situations. We must be skilled at making connections across
various experiences and recognizing the morally salient features of each and how they relate
to each other. We must be able to use theory as a tool for critique of imperfect practices, as
well as capable of seeing ways in which particular practices create the knowledge that
informs our theories. And ethicists must be able to generate diverse and creative visions of
the good if we ever hope to change the world for the better. The methodology of ethicists is
enhanced, I suggest, both by being aware of the types of moral imagination used in practice
by participants in various processes of ethical discernment and by developing our own
capacities to imagine morally in vivid and expansive ways. In this dissertation, the
importance of moral imagination in ethics-distant, however, must come to light through my
primary focus on experiences of participants in restorative justice practices. I will return to
discussion of moral imagination in ethical methodology and moral imagining among ethicists
in the concluding chapter.

That being said, a methodology that puts theory and practice into dialogue structures
the argument of this dissertation as a whole—particularly its conversation among restorative
justice advocates and participants, works of moral imagination authors, and Aristotelian
virtue ethics. Following this introduction, Chapter Two draws on the two bodies of
theoretical literature discussed above to construct a framework for understanding the role
moral imagination plays in ethical discernment generally and efforts to realize justice

specifically. Entitled “Justice as Equity and Moral Imagining,” this chapter begins with the
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distinction made by Aristotelian virtue ethicists between strict legal justice and justice as
equity. Building on this distinction, being equitable requires more than right reason;
equitable people must also have well-developed faculties of perception, emotion, and most
importantly, imagination. Because Aristotle’s modern interpreters, Nussbaum and Sherman,
discuss perception and emotion more than imagination, I then turn to works on moral
imagination to extend the argument of Aristotelian virtue ethicists and to construct a
definition of moral imagination based on this second body of theoretical literature. After
describing moral imagination in detail, I draw Aristotelian virtue ethics and works on moral
imagination together to establish my premise that the realization of justice as equity requires
vivid and expansive moral imagining in our processes of ethical discernment.

From this theoretical framework, I tack over to explore restorative justice in
Chapters Three and Four, especially concentrating on the relationship between justice as
equity and moral imagination among it advocates and participants. Chapter Three,
“Restorative Moral Imagination,” examines the content of a “restorative moral imagination”
as presented by advocates in restorative justice literature. After discussing the definition of
“restorative justice” in more detail, particularly in terms of the concept of equity used among
advocates, I survey major texts on restorative justice to describe the distinctions that
advocates draw between rehabilitative, retributive, and restorative types of moral
imagination. The description focuses on the narratives, metaphors, and symbols that
restorative justice advocates employ most frequently in order to uncover how they imagine
the world and its possibilities. It attends to how they organize and give meaning to
experiences of crime from the perspectives of victims, offenders, and community members.
Through this description, it will become apparent that advocates believe that drawing on the

schemes of restorative moral imagination encourages participants to enter into others’ stories
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and appreciate their perspectives, to draw connections across several cases, and to consider
myriad possibilities of what the world could become. By encouraging these activities,
restorative justice practices have the potential of vivifying and expanding the moral
imagining of participants, and thus better enabling them to realize justice as equity in their
processes of ethical discernment than either retributive or rehabilitative moral imaginations
could allow. This chapter concludes with a summary of evaluations of restorative justice,
which reveals that although we know a fair amount about the effects of these practices on
quantifiable variables such as recidivism and victim satisfaction, we do not know much about
less tangible aspects of restorative justice such as participants’ processes of ethical
discernment or their use and negotiation of different types of moral imagination. The dearth
of qualitative research on restorative justice suggests the worth of the ethnographic study in
the ensuing chapter.

Chapter Four, “Moral Imagining in Restorative Justice Practices,” thus shifts from
the arguments of advocates in restorative justice literature to look at the experiences of
participants in restorative justice practices. Over the course of about eighteen months,” 1
conducted an ethnographic study of restorative justice programs in five counties in
Colorado. Using methods of participant-observation, semi-structured interviewing, and
examination of primary documents such as training manuals, case records, and program
evaluations given to me by program coordinators, I consider in this chapter, first, how
participants in restorative justice use and negotiate the types of moral imagination described
by restorative justice advocates; second, whether this use and negotiation connects to

activities of vivid and expansive moral imagining; and third, if these activities then better

%1 traveled to Colorado for research between January and June 2007, between November 2007 and March
2008, and between July and August 2008.
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enable participants to realize justice as equity in the processes of ethical discernment in
response to particular cases.

I will discuss the qualitative methods that I use in this study in more detail in Chapter
Four. For now, a few notes about the role of this study in the dissertation may clarify its
purpose and scope. My approach throughout this study is appreciative, rather than
evaluative, in the sense that I strive “to gain an understanding of social action 7 context based
on a non-judgmental, descriptive account of events, processes, and theories of participation
in the terms and frame of reference of those applying them.”® That is, I am less concerned,
for example, with reproaching participants as non-restorative for occasionally drawing on
retributive or rehabilitative imagery than with trying to grasp how they understand the
relationships among retribution, rehabilitation, and restoration in response to particular
cases. And I am more interested in understanding why they sometimes struggle with
activities of moral imagining than in deeming them failures because they sometimes do not
enter fully to another’s story or because their specific responses at times lacked creativity. By
taking an appreciative stance, I allow the complexity of putting restorative justice into
practice come to light and value the participants of this study as people who are trying in
good faith to realize justice as equity. Their experiences in many ways illuminate, challenge,
and correct the interpretations of the theoretical literature presented in previous chapters on
processes of ethical discernment, the faculty of moral imagination, crises in criminal and
juvenile justice systems, and the potential of restorative justice to realize justice as equity. In
turn, examining their experiences in light of these theories may indicate ways in which their

practices may be improved.

% Gordon Bazemore and Mara Schiff, Juvenile Justice Reform and Restorative Justice: Building Theory and Policy from
Practice (Portland, OR: Willan Publishing, 2005), 138. Emphasis in original.
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In my use of qualitative methods, I am borrowing from the disciplines of sociology
and criminology, but I am not necessarily trying to meet their standards of evidence for the
hypotheses that I make. As a Christian social ethicist, I cannot claim that the data I collected
through these methods are either representative or generalizable. I did not use an
experimental model through which I could compare experiences of participants in more
common sentencing procedures with those of participants in restorative justice. I did,
however, draw on sampling methods used in other disciplines, such as generating a snowball
sample with multiple starts, which enabled me to access a wide range of participants in
restorative justice practices. While the sample of programs, conferences, and participants in
this study does not represent all restorative justice programs, conferences, and participants, I
find that these methods allowed me to encounter people with various experiences, with both
criminal and juvenile justice systems and restorative justice, whose voices are not generally
heard and appreciated in much of the literature on these topics. Using the tools of other
disciplines thus helped me to address some of my methodological commitments as a
Christian social ethicist to put theory and practice into dialogue as well as my normative
commitments to include a diverse set of perspectives aside from those of other ethicists, or
even myself. To say that my data are not representative, generalizable, or comparative,
therefore, is not to say that this study does not provide insights into the topics discussed
here. Rather I find that my observations of these programs, conferences, and participants at
least suggest that processes of ethical discernment in restorative justice encourage vivid and
expansive moral imagining in practice.

When analyzing in Chapter Four the data collected in interviews, participant-
observation, and primary documents, I focus on the relationship among three distinctive

concerns. First, I concentrate on whether and how participants in restorative justice
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practices draw on the narratives, metaphors, and symbols of restorative, rehabilitative, and
retributive moral imaginations in their processes of ethical discernment. Second, I am
concerned with the relationship between the use and negotiation of restorative moral
imagination among restorative justice participants and their efforts to enter into others’
stories and appreciate their perspectives, to draw connections across particular cases, and to
consider various possibilities for changing the world. That is, I explore how restorative
moral imagination relates to the activities of vivid and expansive moral imagining. Third, if
the adoption of restorative narratives, metaphors, and symbols among participants is
connected to more vivid and expansive moral imagining in concrete cases, then we could
suppose that the processes of ethical discernment engaged by participants in restorative
justice practices may better realize justice as equity in response to crime. This chapter
attends especially to the extent to which participants take on the type of imagination
described by restorative justice advocates in practice, the strengths and weaknesses of these
images of the world and its possibilities in specific circumstances, and the degree to which
aspects of restorative moral imagination foster vivid and expansive moral imagining, and
thus, processes of ethical discernment that could be described as equitable.

The last chapter, “The Moral Imagination of Restorative Justice,” draws out the
most significant contributions of this dissertation from the previous four chapters and
articulates a qualified hope in restorative justice as a response to our criminal and juvenile
justice crises. Placing theory and practice in dialogue, I seek to integrate the insights of
restorative justice advocates and participants, Aristotelian virtue ethicists, and moral
imagination authors. I conclude that because restorative justice practices encourage activities
vivid and expansive moral imagining, they better enable participants to realize justice as

equity in their processes of ethical discernment. After a short discussion of the
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contributions of this dissertation in terms of using “moral imagination” in ethical
methodology, I offer reflections on how to implement restorative justice in order to
transform the nature of our criminal and juvenile justice systems. I also consider the
cultural, social, and institutional shifts necessary to support the implementation of restorative
justice in these systems. These shifts include reassessment of the relationships among
restoration, rehabilitation, and retribution. Together the evaluative data in Chapter Three
and the ethnographic data in Chapter Four indicate that while our criminal and juvenile
justice systems should move away from retributivism, restorative justice could properly
partner with appropriate rehabilitative interventions to address the needs of victims,
offenders, and communities.

Another cultural, social, and institutional shift discussed in this chapter is the
encouragement of diversity and inclusion in the community contexts of restorative justice. I
also highlight some inappropriate, and perhaps dangerous, uses of restorative justice in
settings that uphold racist, ethnocentric, class-biased, sexist, or homophobic types of moral
imagination. In conclusion, I describe some unanswered questions to be explored by
criminologists and sociologists as well as participants in and advocates of restorative justice,
and I indicate next steps to be taken by Christian social ethicists and theologians who share
my qualified hope in restorative justice for furthering these reforms of our criminal and

juvenile justice systems.
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CHAPTER TwoO

JUSTICE AS EQUITY AND MORAL IMAGINING

L. Introduction

A warning to the reader: if we were to look over the bulk of Western moral
philosophy and theology, we might conclude that introducing imagination into discussions
of ethical discernment generally, and of efforts to realize justice specifically, would be gravely
misguided. Moral imagination has never been a favorite topic in Western thought.
Although the towering philosopher Immanuel Kant, for example, developed a theory of
imagination as the mental faculty that provides spatial, temporal, and categorical coherence
to our empirical experience, he denied a role for imagination in morality, which resides for
him in the realm of pure reason. Imagination, it seems, was too contaminated with the
empirical for it to be moral, and it certainly could not help realize justice.' Kant both carried

forth and helped transmit a predominant tradition of ignoring imagination in Western moral

! Much of Kant’s moral philosophy can be found in Groundwork of the Metaphysics of Morals, first published in
1785, in which Kant argues for a need to focus upon the rational aspects of morality based on « priori
knowledge and pure reason in exclusion of the empirical aspects of morality. See the work edited and
translated by Mary Gregor (Cambridge: Cambridge University Press, 1998). Iris Murdoch offers an interesting
discussion of imagination in Kant’s philosophy, particulatly the role that imagination does not play in his moral
philosophy. See “Imagination,” in Metaphysics as a Guide to Morals New York: Penguin Books, 1992). For other
discussions of Kant’s theory of imagination, see James Engell, The Creative Imagination: Enlightenment to
Romanticism (Cambridge, MA: Harvard University Press, 1981), chapter 10; Hide Ishiguro, “Imagination,” in
British Analytical Philosophy, ed. Bernard Williams and Alan Montefiore (London: Routledge, 19606); P.F.
Strawson, “Imagination and Perception,” in Experience and Theory, ed. Lawrence Foster and J.W. Swanson
(Ambherst: University of Massachusetts Press, 1970), 31-54; Mary Warnock, Imagination (Berkeley: University of
California Press, 1976); and Alan White, The Language of Imagination (Oxford: Blackwell, 1990). For a dissenting
view of Kant’s theory of imagination, see Bernard Freydberg, Imagination in Kant's Critigue of Practical Reason
(Bloomington: Indiana University Press, 2005). Freydberg argues that although Kant never mentions
imagination in the Critigue of Practical Reason and he explicitly eschews imagination in his discussion of the
categorical imperative, he still saw an indispensable role for imagination to play in the moral life.
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philosophy, particularly in deontological and consequentialist thinking.” Since Kant’s
contributions, in Hide Ishiguro’s words, moral imagination has been “an ugly duckling” in

the philosophical world.” Adjectives applied to imagination by various scholars in recent

994 cc 90

years include “mysterious,”* “ambiguous” and “non-rational,”” “elusive and private,

" and “a knot of contradictions.”® Whereas most people

“powerful, complex, and subtle,
would often prefer black-and-white answers to ethical questions, especially questions of
justice, these words suggest that imagination is too gray to help us face the moral problems
of a broken world. The general conclusion in Western thought has been that reason, not
imagination (or any other cognitive faculty, such as emotion or perception), ought to be our
primary (if not sole) guide in processes of ethical discernment and our efforts to realize
justice.

Given this warning, this chapter defies the bulk of Western thought by proposing

that imagination plays a major role in ethical discernment generally and efforts to realize

justice specifically. I argue that the realization of justice requires expansive and vivid moral

2 Summarizing the history of the general concept of imagination in philosophical thought is a complicated
endeavor that must span both a wide stretch of Western history and a broad array of philosophical schools
from Aristotelianism to 20%-century developments in phenomenology. This history can be pieced together
somewhat with a collection of texts that explore various philosophical treatments of imagination. On Aristotle,
see Nancy Sherman, The Fabric of Character: Aristotle’s Theory of Virtue (Oxford: Clarendon Press, 1989). White
(1990) also discusses imagination in Aristotle’s thought, but he further explores the development of this
concept in later authors, including Hume, Kant, Sartre, Ryle, and Wittgenstein. For more discussion of these
later figures, see Ishiguro (1966), Strawson (1970), and Warnock (1976). Several authors deal with the concept
of imagination in Anglo-American thought from the 16" century onwards. See Engell (1981); Gertrude
Himmelfarb, Poverty and Compassion: The Moral Imagination of the Late VVictorians New York: Alfred A. Knopf,
1991) and The Moral Imagination: From Edmund Burke to Lionel Trilling (Chicago: Ivan R. Doe, 2006); Thomas
McFarland, Originality and Imagination (Baltimore: The John Hopkins University Press, 1985); and Christopher
Tilmouth, Passion’s Triumph over Reason: A History of the Moral Imagination from Spenser to Rochester (Oxford: Oxford
University Press, 2007). For a discussion of imagination in the history of Christian theology, see Philip S.
Keane, Christian Ethics and Imagination New York: Paulist Press, 1984).

3 Ishiguro (1966), 153.

* McFarland (1985), xiii.

5 Ishiguro (1966), 153.

¢ Ibid., 177.

7 Engell (1981), 136.

8 Paul Ricoeur, “Imagination in Discourse and in Action,” in Rethinking Imagination: Culture and Creativity, ed.
Gillian Robinson and John Rundell (New York: Routledge, 1994), 119-120.
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imagining in our processes of ethical discernment, a premise that I introduced in Chapter
One. The argument proceeds in four parts, beginning with a return to Aristotelian virtue
ethics, which suggest that equity is necessary to supplement and correct strict legal justice
and that we must attend to the particulars of cases through imagination, perception, and
emotion in addition to reason if we are to be equitable. I then turn to recent works on moral
imagination to explore further the role of this faculty in processes of ethical discernment
generally and efforts to realize justice as equity specifically. Finally, I bring these two bodies
of theoretical literature together to establish the underlying premise of this dissertation.

In the first part, I therefore propose an interpretation of justice as equity, drawing on
Aristotle’s philosophy in Rhetoric and the Nicomachean Ethics.” Admittedly, Aristotle’s
description of equity remains somewhat impressionistic, leaving modern readers to wonder
how to recognize and embody this virtue. For now, I leave definition of equity somewhat
loose with the hope that comparing Aristotle’s thoughts with the work of restorative justice
advocates and participants will give more detail to our picture of this virtue in coming
chapters. What is most important for the discussion here is that Aristotle argued that the
virtue of equity supplements and corrects an alternative interpretation of justice—strict legal
justice—in order to achieve the highest form of justice.

Building on this conclusion, in the next part of the chapter, I explore the faculties

10

necessary for being equitable. Drawing on Aristotelian virtue ethicists~ Martha Nussbaum

° For my use of Atistotle, I depend upon The Basic Works of Aristotle, trans. and ed. Richard McKeon (New
York: Modern Library Classics, 2001). In following citations, I refer to this translation as Nicomachean Ethics ot
Rberoric.

10T follow Pamela M. Hall here in rejecting the view that “there is some trans-historical project which is an
ethics of character.” See “Limits of the Story: Tragedy in Recent Virtue Ethics,” in Studies in Christian Ethics
17.3 (2004), 1, footnote 1. I do not want to suggest a unified group of theological and philosophical ethicists
who share the same interpretation of virtues and their roles in the moral life. Rather when speaking of recent
virtue ethics, I refer to a common interest among several theological and philosophical ethicists since the mid-
20 century in the significance of virtues. These ethicists typically turn to Platonic or Aristotelian
interpretations of virtue, although they do not often agree about various issues sutrounding the virtues such as
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and Nancy Sherman, I claim that processes of ethical discernment require our use of the
faculties of perception, emotion, and imagination in addition to reason. With this claim, I
follow Nussbaum and Sherman in writing against the modern trend in Western philosophy
exemplified by Kant to overemphasize a legalistic interpretation of justice as well as the
faculty of reason in ethical discernment. Despite their insights, in this section, I find that
Nussbaum and Sherman neglect imagination compared to emotion and perception, largely
because they depend upon Aristotle’s comparatively narrow concept of phantasia when
defining imagination. We must then move beyond Aristotelian virtue ethicists to appreciate
moral imagination fully in processes of ethical discernment and efforts to realize justice as
equity.

The third part then turns to recent works on moral imagination in order to generate
a fuller conception of this faculty. Although moral imagination authors write in a variety of
disciplines and in most cases are unaware of each other’s work, I argue that they still cohere
around a common frustration and a common answer to it. Their frustration is that their
disciplines have come to depend too much upon principles and procedures in their
discernment processes, leaving practitioners and theorists alike unable to respond adequately
to the nuance and complexity of particular situations. To correct for this overdependence,
these authors typically argue for the cultivation of moral imagination, which they define
variously, though they generally agree that it entails the ability to create images both of our
world and of its possibilities. In this section, I elaborate upon this interpretation of moral

imagination in order to augment the discussion of Aristotelian virtue ethics.

the unity and hierarchy of the virtues, the formation of character, or the nature of moral luck. For a helpful
selection of essays in virtue ethics, see Roger Crisp and Michael Slote, eds., I7rne Ethics (Oxford: Oxford
University Press, 1997).
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At this point in the chapter, we are confronted with a gap between these two bodies
of theoretical literature, and thus, between an Aristotelian interpretation of justice as equity
and the understanding of moral imagination put forward by moral imagination authors.
While Aristotelian virtue ethicists intimate a role for imagination in the discernment of the
equitable, they underplay this faculty relative to perception and emotion. And while moral
imagination authors give a bigger part to this faculty within their disciplines, none of them
address justice as equity. As a result, the difference that moral imagination makes in
processes of ethical discernment and in efforts to realize justice as equity remains unclear.
The final part of this chapter bridges this gap and explores theoretically how our images of
the world and its possibilities may affect our efforts to realize justice as equity. I conclude by
establishing the premise that being equitable depends in large part on vivid and expansive
moral imagining in our processes of ethical discernment. To reach this conclusion, let us

begin by considering Aristotle’s interpretation of justice.

II. Justice as Equity

Understanding the role of moral imagination in efforts to realize justice as equity
requires first understanding what justice involves. For the purposes of this text, I limit the
discussion to just responses to violations of the law, or criminal justice, and I discuss these
responses largely from the perspective of ethical, rather than legal, theory. I do not suppose
that other forms of justice (for example, distributive or commutative justice) are unrelated to
criminal justice. Quite the contrary: the distribution of goods and resources in our

communities and societies and the processes by which we accomplish those distributions
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often impact crime, its causes and effects, and our understanding of just responses to it."'
But the precise connections between these different forms of justice are not the focus of my
argument here.

In common usage, criminal justice is often equated with retribution, where
appropriate levels of punishment for particular crimes are enumerated in the law. This
interpretation of justice—I will call it a “legalistic interpretation” or “strict legal justice”—
depends on a few, somewhat dubious assumptions. It assumes, first of all, that justice
requires the return to offenders of pain for pain, harm for harm in order to reinstate some
sort of moral balance that the offense has upset. The task of law is to restore the order that
balances the forces of good and right against those of evil and wrong. Law does so by
assigning to each category of offense the correct amount of punishment, and judges are the

only people with the legitimate power to discern the appropriate application of the law.

11" As previously mentioned, defining “justice” is a complex affair. A classical definition is suum cuigue, or giving
each person his or her due. Of course, determining what a person is due and why is one of the basic problems
of ethics, and several different types of justice offer answers. One way to determine due is by using a fair
procedure to which all parties in a question of justice can freely agree. An example of this model is John
Rawls’s use of the “original position” in constructing fundamental principles of justice. Rawls assumes that by
entering into the original position, people deliberating about these principles can take on an impartial point of
view that will enable them to realize fair outcomes in the ordering of society. Procedural justice assumes that
whatever the outcome, the decision resulting from a fair procedure is just. This sort of justice is relevant to
questions of criminal justice because it is the basis for procedures such as trial-by-jury. All parties presumably
agree before a jury trial that if everyone follows the proper procedures, then whatever the jury decides is just.
Commutative justice is one type of procedural justice that uses contracts as the procedure for determining
justice. If all parties agree that a contract is fair and they enter into it freely, then justice demands that all
parties abide by the terms of the agreement. In contrast to procedural and commutative justice, distributive
justice determines what is due to someone based upon a fair allocation of goods throughout society. It
therefore focuses on outcomes rather than procedures in realizing justice. The factors that determine the
fairness of an allocation, however, vary. Some people, for example, have argued that each person is due
whatever would satisfy their basic needs. See Martha C. Nussbaum and Amartya Sen, eds., The Quality of Life
(Oxford: Clarendon Press, 1993). Others have argued that we serve justice when we give each person what she
deserves based upon her merits that she has earned through skill, hard work, or some other achievement. Robert
Nozick, in Anarchy, State, and Utgpia (Oxford: Blackwell Publishers, 1978), exemplifies this position. At
different points, each of these arguments appropriately addresses questions of justice, although they may come
into conflict. Finally, criminal justice usually concerns what someone is due when he or she violates the law.
As the discussion below will demonstrate, determining what is criminal and what is due when someone
commits a crime is a complex issue involving the negotiation of ideals of retribution, rehabilitation, and
restoration. Nevertheless, each of these types of justice is relevant in different circumstances; they overlap with
each other; and realization of justice of one type often depends upon the realization of justice of the other

types.
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Strict legal justice also assumes that the particulars of every case readily fit into the categories
outlined in law and that the law provides a comprehensive, universal, and accurate
accounting of all types of wrongdoing. This interpretation abides with a black-and-white
understanding of the moral world, admitting little or no room for the nuance of a grayscale.
Insofar as the law effectively reflects the balance of the moral order, justice is served by the
strict application of the law in all cases regardless of the particular characteristics of the
offense, offender, victims, or communities in which the crime took place. The just response
to crime is that which is enumerated in the law; deviations from the law are patently unjust.'”
If this interpretation is a correct assessment of the meaning of justice, it seems that
moral imagination has little or nothing to do with justice (although I believe that, even here,
moral imagining plays its part, even if often deadened and narrowed by certain legal
restrictions). Being just can be reduced to the seemingly “mechanical application of an
abstract general rule to a concrete situation.”"> The primary faculty involved in delivering
this form of justice is reason, and justice is best served if reason is not disturbed by the sway
of other faculties such as perception, emotion, and especially imagination. These other
faculties may cause reason to become biased by passion, and according to this interpretation,

justice is best served when “law is intelligence without desire”"*

so that it may be meted out
impartially. The best judges then are those who are most reasonable in their strict

application of the law—not the most perceptive, emotive, or imaginative. Their reasoning is

12 Andrew Skotnicki presents a view similar to this portrayal of strict legal justice in his article, “How is Justice
Restored?” See especially pp. 195-197, 201-203. He argues that justice must be grounded in an ontological
foundation, rather than merely a procedural foundation. An ontological foundation, Skotnicki maintains,
requires the pre-eminent agency of the state in “a necessary role in the processes of trial, sentencing, and
remission” (195). He locates the ontological foundation within the Catholic tradition of natural law. In his
view, punishment of violations of the law is required by justice to regain “the moral ‘equilibrium™ (196).

13 Constantine Georgiadis, “Equitable and Equity in Aristotle,” in Justice, Law, and Method in Plato and Aristotle,
ed. Spiro Panagiotou (Edmonton, Alberta: Academic Printing and Publishing, 1987), 167.

14 Sherman (1989), 14. See also Martha Nussbaum’s discussion of the role of emotions in criminal sentencing
procedutes in Upbeavals of Thought: The Intelligence of Emotions New York: Cambridge University Press, 2001),
441-453.
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supposedly unbiased by the irrelevant particulars of cases. Instead they assume a distanced
and neutral view of how to apply the law in all circumstances.

Of course, I have painted this interpretation of justice in broad strokes that may miss
the nuanced presentations of some of its advocates. Despite the simplicity of my
description, I do not believe that I have misrepresented the basic tenets of this interpretation
or its presence in our culture. A modern example of this interpretation of justice can be
found in the use of sentencing guidelines, which provide charts and logarithmic calculations
that equate the severity of a crime, the prior record of an offender, and aggravating or
mitigating circumstances with a sentencing range that determines the proper allotment of
punishment for each offender, usually in terms of months to be served on probation or in
prison.” Originally formulated in the United States in the 1980s, sentencing guidelines were
legislative efforts to decrease disparities in sentencing. Disparities could be the result either
of judges differing from each other in the severity of the sanctions they impose on offenders
or of individual judges giving unequal punishments to offenders for the same types of crime
based upon any number of prejudices, particularly racial and ethnic discrimination.

Undoubtedly, these disparities are a danger with judicial discretion. These dangers
became especially apparent in the wake of the civil rights movement and prisoners’ right
movements in the 1960s and 1970s, which revealed gross injustices of harsh treatment of
African Americans versus whites in U.S. judicial systems. In practice, however, many
sentencing guidelines have been found to reify aspects of unequal treatment in the law (for

example, with different sentences for powder and crack cocaine possession and distribution),

15 For more detailed descriptions of sentencing guidelines, see Richard S. Frase, “State Sentencing Guidelines:
Diversity, Consensus, and Unresolved Policy Issues,” Columbia Law Review 105.4 (2005): 1190-1232; Jennifer F.
Reinganum, “Sentencing Guidelines, Judicial Discretion, and Plea Bargaining,” The RAND Journal of Econonzics
31.1 (2000): 62-81; and Max M. Schazenbach and Emerson H. Tiller, “Reviewing the Sentencing Guidelines:
Judicial Politics, Empirical Evidence, and Reform,” The University of Chicago Law Review 75.2 (2008):715-760.
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rather than to correct the disparities found among judges. Furthermore, in some
jurisdictions, they seem to result in harsher sentences and larger prison populations.'® Apart
from these problems, sentencing guidelines also restrict possibilities for judges to offer
alternatives when the law would seem mistaken or overly harsh in particular cases.”” In
some instances, sentencing guidelines and their outcomes might seem good, or at least,
acceptable compared to judges in different jurisdictions varying in sentencing severity or
individual judges allowing prejudices to sway their discernment. But in other instances,
sentencing guidelines may deaden and narrow judges’ opportunities to imagine morally in
response to pitfalls in the law that would result in mistakes or excessive harshness.'®

Even though a legalistic interpretation of justice is common in our culture and its
antecedents in Western thought can be traced all the way back to ancient Greece," it suffers

from some inherent flaws. I will name only two. First, a legalistic interpretation of justice

16 Regarding the relationship between sentencing guidelines and prison populations, see Albert W. Alschuler,
“The Failure of Sentencing Guidelines: A Plea for Less Aggregation,” The University of Chicago Law Review 58.3
(1991): 901-951; Thomas B. Marvell, “Sentencing Guidelines and Prison Population Growth,” The Journal of
Criminal Law and Criminology 85.3 (1995): 696-709; Norval Morris and Michael Tonry, Besween Prison and Probation:
Intermediate Punishments in a Rational Sentencing System (New York: Oxford University Press, 1990), 31-35; and
Michael Tonty, “Intermediate Sanctions in Sentencing Guidelines,” Crime and Justice 23 (1998): 199-253.
Relevant U.S. Supreme Court decisions about sentencing guidelines include Apprendi v. New Jersey (2000), United
States v. Booker (2005), and Cunningham v. California (2007). For a fascinating, but frustrating, example of an
effort to find the moral balance supposedly upheld by sentencing guidelines, see Kooz v. United States (1996).

17 Although federal sentencing guidelines established in the Sentencing Reform Act of 1984 were initially
“mandatory,” the U.S. Supreme Court decision in U.S. ». Booker (2005) made them “advisory.” If a judge
departs from the guidelines, however, he or she must justify the decision in open court or in a written opinion.
The departure is then reviewed by appellate courts.

18 Former U.S. Supreme Court Chief Justice William Rehnquist, among other judges, complained about the
increasing legislative restrictions placed upon federal judges who would “depart downward” from the
requirements of sentencing guidelines. See Linda Greenhouse, “Chief Justice Attacks as Law as Infringing on
Judges,” New York Times, January 1, 2004; also, Lynette Clemetson, “Judges Look to New Congress for
Changes in Mandatory Sentencing Laws,” New Yorg Times, January 9, 2007. Max Schazenbach and Emerson
Tiller have observed that judicial hostility to sentencing guidelines is apparent not only in public statements, but
also in survey data and the speed of retitement among federal judges. They note that a survey conducted by
the Federal Judicial Center in 1996 found that almost three-quarters of trial judges and over two thirds of
appellate judges believed that mandatory federal guidelines are unnecessary. Furthermore, federal judges now
retire about two-and-a-half years earlier than they had prior to the passing of the Sentencing Reform Act of
1984, which instituted the United States Sentencing Guidelines. See Schazenbach and Tiller (2008), 715-717.

19 Martha Nussbaum discusses this interpretation of justice as it appeats in the writings of 6®-century B.C.E.
philosopher Anaximander. See Nussbaum (1999), 157-159. I do not wish to imply here that ancient Greeks
used anything like modern sentencing guidelines.
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presupposes a faulty model of ethical discernment in which reason reigns without influence
from other faculties such as perception, emotion, and imagination. However, as I will
demonstrate in more detail below, processes of ethical discernment always require more than
sound reasoning. We cannot begin to know how to apply general rules or laws to particular
situations without accurate perception, appropriate emotion, and vivid and expansive moral
imagining as well. By trying to exclude these faculties, practices that fit within a legalistic
interpretation of justice tend to elide central aspects of the moral life.

The second problem with this interpretation is that it denies inherent limitations of
law, and so fails to account adequately for the complexities of human life. Legal codes
cannot attend to the particulars of all possible cases. They will inevitably miss some
possibilities and in some cases, will get things wrong because of the necessary generality of
law. Laws are mere summaries—even if indispensable summaries—of particular societies’
assessments of right and wrong, good and evil. While law is necessary and in most instances,
good, justice requires more than the mechanical application of the law according to the
mandates of reason, more than charts and logarithmic calculations. It demands discernment
of the intent of the law in concrete situations in light of particular circumstances, a process
that entails the use of faculties such as perception, emotion, and imagination in addition to
reason.

Fortunately, an alternative—but also common and ancient—interpretation of justice
likewise suggests that justice in its fullest sense reaches beyond strict legal justice. In his
discussion of law, justice, and equity, Aristotle gives an interpretation of justice that offers a
fuller model of ethical discernment and gives a better account for the complexities of human
life. He recognizes the limitations of law and the need for discretion in its application as well

as the need for faculties in addition to reason in processes of ethical discernment and efforts
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to realize justice. The virtue of equity, he argues, provides resources for discerning what
ought to be done when law fails to address the particular circumstances of concrete
situations.”

Aristotle offers perhaps the eatrliest critique of a legalistic interpretation of justice as
the deliverance of retribution against wrongdoers according to the exact stipulations of the
law. To be clear, though, he does not entirely reject retributive responses to crime, as is
apparent in his discussion of “corrective justice” or “rectificatory justice” in the Nicomachean
Ethics, Book V, Chapter 4.* Corrective justice, in contrast with distributive justice (Chapter
3), is concerned with rectifying unequal transactions between two parties in which one party
has taken unfair advantage of the other. The task of corrective justice is to remove the ill-
gotten gain from the wrongdoer and to return it to the injured party: “The judge tries to
9522

equalize things by means of the penalty, taking away from the gain of the assailant.

Although this discussion of corrective or rectificatory justice seems to advocate some sense

20 Aristotle’s understanding of equity should be distinguished from sociological and psychological theories of
equity that began to gain attention in the 1960s and 1970s. For introductions to these theories, see Michael R.
Carrell and John E. Dittrich, “Equity Theory: The Recent Literature, Methodological Considerations, and New
Directions,” The Acadeny of Management Review 3.2 (1978): 202-210; Karen S. Cook and Karen A. Hegtvedt,
“Distributive Justice, Equity, and Equality,” Annual Review of Sociology 9 (1983): 217-241; Gerald S. Leventhal,
“What Should Be Done with Equity Theory?: New Approaches to the Study of Fairness in Social
Relationships,” in Social Exchange: Advances in Theory and Research, ed. Kenneth J. Gergen, Martin S. Greenberg,
and Richard H. Willis (New York: Plenum Press, 1980): 27-55; and Elaine Walster, G. William Walster, and
Ellen Berscheid, Eguity: Theory and Research (Boston: Allyn and Bacon, 1978). Theories of equity in these
disciplines concern fairness in the distribution of rewards and resources (and correlatively, punishments) in
social relationships, from one-on-one exchanges between two individuals to large-scale, society-wide
allocations. The underlying assumption of these theories is that “human beings believe that rewards and
punishments should be distributed in accordance with recipients’ inputs or contributions” (Leventhal, 28). As
a result, the study of equity involves determining outcomes for each participant in a distribution that are
proportional to their inputs, and examining reasons for inequity (for example, gender or racial discrimination)
and the effects on relationships when outcomes and inputs are not proportional. Aristotle’s conception of
equity differs on several points from this understanding, but only two bear mentioning here. First, sociological
and psychological theories of equity focus on merit as the primary determinant of justice. Aristotle’s
understanding of equity conscientiously avoids associating this higher form of justice with merit alone, as the
following paragraph demonstrates. Second, equity theory concentrates on the final distribution and its effects,
and not procedures through which distributions are attained. For Aristotle, the process of ethical discernment
in which an individual engages to perceive the limitations of the law in a particular case are fundamental to
understanding equity as a virtue, not merely an adjective for certain distributions. Both the process and the
decision need to be equitable in Aristotle’s thought.

21 See Nicomachean Ethics, 1131b, 25-1132b, 20.

22 Ibid., 1132a, 8-10.
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of retribution, in Chapter 5, Aristotle rejects a view of justice that would hold that “Should a
man suffer what he did, right justice would be done.” He proceeds to describe situations
in which corrective justice and this form of “reciprocity” do not coincide and to suggest that
the harmony of the city depends not upon “precisely equal return,”** but upon return
mitigated or qualified by “grace.”” So Aristotle in part agrees that corrective justice requires
the restoration of balance between right and wrong, good and evil, but he also in part finds
that a draconian interpretation of this balance may result in discord. Right justice, according
to Aristotle, cannot be reduced to inflicting upon a wrongdoer the suffering of what he did.
The tenth chapter of the Nicomachean Ethics, Book V expands upon this criticism of a
legalistic interpretation of justice. Here Aristotle discusses the relationship between justice
and equity. He introduces the chapter with a quandary arising in Platonic philosophy. In
The Laws, Plato holds, “Equity and forgiveness, whenever they are applied, are always
enfeeblements of the perfection and exactness that belong to strict justice.”* This Platonic
interpretation of justice shares much in common with a legalistic interpretation.”” Aristotle
challenges the Platonic view by describing a paradox in any view that puts equity and justice

in opposition:

23 Aristotle here quotes “the justice of Rhadamanthus.” Ibid., 1132b, 27.

24 Ibid., 1132b, 34.

% Ibid., 1133a, 1-4. With his emphasis on grace rather than precisely equal return, Aristotle presents an
interpretation of equity that differs from the emphasis on proportionally equal inputs and outcomes in modern
sociological and psychological equity theories.

26 See The Laws of Plato, trans. Thomas L. Pangle (Chicago: The University of Chicago Press, 1980), 757¢. For
discussion of connections between Aristotle’s discussion of justice and equity and Plato, see Georgiadis (1987),
159-161.

27 In the section of The Laws where the previous quotation occurs, Plato does not discuss recompense for
wrongdoing (Atistotle’s concept of corrective justice). Rather his argument resembles Atistotle’s discussion of
distributive justice and the proportionate allotment of goods according to the varying states of members of the
city. Cf. The Laws, 756¢-758a and Nicomachean Ethics, 1131a, 10-1131b, 24. Although Plato is concerned here
with distributive justice instead of some version of corrective or rectificatory justice, his interpretation of justice
in this section is similar to the interpretation above that the laws of the city ought to uphold some sort of
natural (or even, cosmic; see reference to Zeus in 757b) balance among its members and that this balance best
approximates justice. Most of Plato’s discussion in The Laws of the need for recompense for wrongdoing
comes in Book X (884a-910d). He enumerates several crimes, all of which disturb the natural balance of good
against evil in the city, and suggests appropriate punishments that would restore the balance. Particularly in this
section, Plato’s allegiance with a legalistic interpretation of justice becomes apparent.



60

For on examination they appear neither to be absolutely the same nor
generically different; and while we sometimes praise what is equitable and the
equitable man...at other times, when we reason it out, it seems strange if the
equitable, being something different from the just, is yet praiseworthy; for
cither the just or the equitable is not good, if they are different; or, if both are
good, they are the same.”
The problem for Aristotle is that if both justice and equity deserve praise (and both receive
praise in common parlance), then they must be the same thing. But equity often departs
from the demands of strict legal justice, so they must actually be different and only one can
truly deserve its praise. Aristotle’s answer to this quandary is that strict legal justice is not
justice itself and that equity must supplement and correct the law in order to realize the
fullest sense of justice: “Hence the equitable is just, and better than one kind of justice [that
is, legal justice]—not better than absolute justice but better than the error that arises from
the absoluteness of the statement [of the law].””
Someone who held to a legalistic interpretation of justice might respond to Aristotle
by claiming that law needs no supplement or correction to achieve absolute justice provided

that it effectively reflects the balance of the moral order. Aristotle, however, would answer

that law will always fail to meet this standard because of its inherent generality. 3 What he

28 Nicomachean Ethics, 11372, 33-1137b, 4.

2 1bid., 1137b, 24-26.

30 Some authors might further argue against using Aristotelian philosophy to understand law in modern times
because the nature of law has shifted since ancient Greece. See, for example, Roger A. Shiner, “Aristotle’s
Theory of Equity,” in Justice, Law, and Method in Plato and Aristotle, ed. Spiro Panagiotou (Edmonton, Alberta:
Academic Printing and Publishing, 1987): 173-191, particularly his discussion of “gaps” in the law. The
argument basically is that law has so proliferated in modern society that the gaps in the law have sufficiently
closed to make equity unnecessary. While Aristotle’s society may not have had enough time to have written
specific and complete enough laws to cover all possible cases, Western societies have now had a few millennia
to generate a thorough body of law. While law has certainly proliferated, I think we could still safely say with
Aristotle that law is inherently general and will inevitably leave gaps—and sometimes get things wrong.
Consider the discussion in Nussbaum (2001), 441-453. One example of continuing gaps in the law is the
recent effort to restrict “sexting,” the practice of sending sexually-explicit pictures on cell phones through text
and picture messaging, among minors. Some jurisdictions have begun charging minors, usually teenagers, who
“sext” pictures of themselves to boyfriends or girlfriends with distribution of child pornography, an offense
that requires listing offenders on sex-offender registries. Critics have argued that this response is harsh and
falls outside of the intent of child pornography laws. But prosecutors respond that the child pornography laws
are their only legal recourse for addressing this issue; they suppose that a more just response requires more
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means by the generality of law is elucidated both in the remainder of Book V, Chapter 10
and in his discussion of law, justice, and equity in Rbetoric, Book 1, Chapter 13.>! In the
latter, Aristotle acknowledges that law is necessary for the good ordering of communal life,
but also that it “must be expressed in wide terms.”” Legislators are not able to pass laws
that apply to all particular cases because of the infinite number of possibilities presented by
human life, and so they “legislate as if that held good always which in fact only holds good
usually.”” Situations will always arise that defy the usual and therefore do not readily fit
within the bounds of legal codification. Equity discerns the just response in particular
situations that are exceptions to the rules set out by legislators. But equity also respects the
intent of those rules:

When the law speaks universally, then, and a case arises on it which is not

covered by the universal statement, then it is right, where the legislator fails

us and has erred by over-simplicity, to correct the omission—to say what the

legislator himself would have said had he been present, and would have put

into his law if he had known.™
Of course, legislators are human and cannot possibly know all possible cases beforehand,”
and so justice will always require equity to supplement and correct the law.

To say that equity is a higher form of justice than strict legal justice and that it
supplements and corrects the law, however, does not yet tell us much about this virtue.
Aristotle does not present a detailed definition of equity as he does with other virtues, which

he describes generally as habits of character that strike a balance between two opposing vices

(for example, courage is the mean between fear and recklessness; friendliness between

specific laws, not greater equity in applying the law. See Sean D. Hamill, “Students Sue Prosecutor in
Cellphone Photos Case,” New York Times, March 25, 2009.

31 Rbetoric 1373b, 1-1374b, 23. For more on Aristotle’s view of law and justice, see W. Von Leyden, “Aristotle
and the Concept of Law,” in Philosophy 42.159 (1967): 1-19.

32 Rhetoric, 1373a, 34-35.

33 Ibid., 1374a, 31-32.

34 1Ibid., 1137b, 19-24.

35 Cf. Rhetorie, 1137a, 26-31 on the limits of human knowledge.
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churlishness and obsequiousness). He never clarifies the vices for which equity is the mean;
nor does he describe how we obtain this virtue. Nevertheless, Aristotle provides a brief
sketch of equity in two passages where he describes what this virtue looks like in practice.
Each of these passages ends his chapters on justice in the Nicomachean Ethics and Rbetoric
respectively, in a sense laying down Aristotle’s final words on the nature of justice as equity.
In Nicomachean Ethics, Aristotle writes that the man who “is no stickler for his rights in a bad
sense but tends to take less than his share though he has the law on his side, is equitable, and
this state of character is equity, which is a sort of justice and not a different state of
character.”” Here Aristotle indicates that equitable actors do not demand all that is due to
them by law. They do not require precisely equal return as mandated by corrective justice,
but allow their judgments to be mitigated or qualified by a certain amount of grace and
reciprocity.

The second passage offers more detail about equity than the first, but also apparently
serves as background for Aristotle’s later comments in the Nicomachean Ethics. 1n Rhetoric,
Aristotle writes,

Equity bids us be merciful to the weakness of human nature; to think less

about the laws than about the man who framed them, and less about what he

said than about what he meant; not to consider the actions of the accused so

much as his intentions, nor this or that detail so much as the whole story; to

ask not what a man is now but what he has always or usually been. It bids us

remember benefits rather than injuries, and benefits received rather than

benefits conferred; to be patient when we are wronged; to settle a dispute by
negotiation and not by force; to prefer arbitration to litigation—for an

arbitrator goes by the equity of a case, a judge by the strict law, and
arbitration was invented with the express purpose of securing full power for

equity.”’
According to this passage, equity requires that we recognize that human beings are prone to

“errors of judgment” and “misfortunes” that contribute to wrongdoing and that acts

36 Nicomachean Ethics, 1137b, 34-1138a, 3.
37 Rhetoric, 1374b, 10-22.



63

stemming from these causes (as opposed to “criminal acts”) are forgivable.” Discerning
whether acts are forgivable entails more than the strict application of the law; we must look
to the intentions of the legislator. We must also try to understand the acts of the wrongdoer
within the context of an entire story that reveals the intentions underlying the act.
Furthermore, equity calls us to give more weight to the positive aspects of our relationships,
to concentrate on what we owe rather than what we are owed, and to seek ways to continue
relationship with patience and negotiation rather than depending on the swift and certain
force of strict law administered by judges.”

Aristotle, in sum, offers an alternative to a legalistic interpretation of justice based
upon his observations of the limitations of the law. I will call it an “equitable interpretation
of justice” or “justice as equity.” Because law cannot account for all possible cases
beforehand and so sometimes makes mistakes or responds too harshly, justice cannot be
restricted to strict legal justice, which must at times be corrected and supplemented by
equity. As a higher and more complete form of justice, equity attends to the complexities of
human life and offers resources for discerning appropriate responses in certain

circumstances where the law fails to account fully for their particulars. Some general

38 Cf. Rhetoric, 1374b, 4-10.

3 Reasonable questions might arise with respect to this aspect of equity: why does attention to the particulars
usually result in giving more weight to the positive aspects of relationships, in mercy, forgiveness, and grace?
Why wouldn’t knowing the details of a particular case more often result in more harshness? Nussbaum
addresses these questions from an Aristotelian perspective in her essay, “Equity and Mercy,” in Sex and Social
Justice New York: Oxford University Press, 1999), chapter 6. She asks this question in these terms: “How do
the exceptionless and inflexible mandates of law as justice come to be seen as harsh in their lack of fit to the
particulars, rather than just imprecise?” (157). One answer that she offers is that when we attend to the
particulars and see the situation from others’ perspectives, the tragic aspects of another’s circumstances often
come to light. In seeing the tragic, we come to see ways in which people have already been punished or
otherwise hindered by their circumstances, and so feel that a punishment deemed proportionate by the law
would in fact go beyond proportionality. We then often conclude, with Seneca, that “It is a fault to punish a
fault in full” (quoted in Nussbaum (1999), 165). Of course, if we attend to the particular circumstances of a
wrongdoer and find that they have not experienced any tragedy in their lives that contributed to their
wrongdoing, that their wrongdoing was purely a function of bad will, then we might not be so forgiving. But
due to the tragic nature of our world, such cases seem to be relatively rare. Attending to the particulars and
seeing from another’s perspective tend to lead us to more mercy and forgiveness in general, then, because of
the complex effects of tragedy upon our actions.
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characteristics of justice as equity, according to Aristotle, include compassion, reciprocity,
forgiveness, gracefulness, and patience. Equitable people attend to the particulars before
them by empathizing with others, locating specific incidents within broader contexts, and
considering possibilities outside of the strict limitations of legal codes. That is, the most
equitable people possess well-developed faculties of perception, emotion, and imagination,

not merely reason.

III.  The Faculties Necessary for Equity: Perception, Emotion, and Imagination

If we want to pursue an alternative to strict legal justice and its contemporary
manifestations in practices such as sentencing guidelines and the restriction of judicial
discretion, then it seems, based on this interpretation of Aristotle, that we must try to
understand how people come to respond equitably in specific situations. That is, we must
consider the various faculties involved in ethical discernment generally and efforts to realize
justice as equity specifically. By understanding these faculties, we can then consider how to
foster them among people who make sentencing decisions in our criminal and juvenile
justice systems. Encouraging and developing the use of these faculties in sentencing
procedures may then contribute to more equitable systems as a whole.

Some modern virtue ethicists drawing from Aristotle’s philosophy have laid out the
significance of the faculties of perception, emotion, and imagination for being equitable.
Nancy Sherman and Martha Nussbaum have especially made these connections apparent,
emphasizing for the most part the role of perception, although recognizing emotion and
imagination as well. Their discussions highlight the complexity of processes of ethical
discernment and indicate the necessity of these other faculties in addition to reason for

efforts to realize justice as equity. In this section, I draw on Sherman and Nussbaum in
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order to highlight ways in which perception, emotion, and imagination undergird our efforts
to be equitable. But I also suggest that they underplay the significance of moral imagination
relative to perception and emotion, and I call for greater understanding of this faculty and its
role in ethical discernment.

Perception, according to Nussbaum, is the sensitive appreciation of the particulars of

each situation and of each person one encounters. It is “complex responsiveness” in light

. 41
of the “richness and concreteness”

of the particulars. Nussbaum describes the perceptive
person, borrowing from Henry James, as someone who is “finely aware and richly
responsible.”” Sherman similarly defines perception as the ability to know “how to
construe the case, how to describe and classify what is before one.”” It requires
appreciation of the complexity of the particulars in all of their details. Through perception,
we discern the morally salient features of a case. Without first discerning what is morally
salient, we cannot proceed any further with ethical reflection. Perception therefore
necessarily precedes the application of general rules because we cannot know which rules
might apply until we fully appreciate the particularity that lies before us. Neither Nussbaum
nor Sherman denies the importance of general rules for the moral life, but they do suggest
that rules are not sufficient for making us virtuous or for achieving the good. We must first
be able to offer correct, complex, detailed, and rich descriptions of the particulars to know
what rules, if any, are relevant. In Sherman’s words, starting with general rules rather than
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particular perceptions “begins too far down the line”™ of ethical discernment.

40 Nussbaum (1990), 55.

41 Tbid., 77.

42 Tbid., 84.

43 Sherman (1989), 29.

#Ibid., 26. For another illuminating discussion of the role of perception in ethical discernment, see
Aristotelian virtue ethicist Lawrence A. Blum, Moral Perception and Particularity (Baltimore: Johns Hopkins
University Press, 1994).
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Perception underlies our ability to be equitable, according to Nussbaum and

Sherman. Two of the primary characteristics of equity, according to Nussbaum, are “its
attentiveness to particularity and its capacity for sympathetic understanding.”* Both of
these characteristics entail accurate perception of the case at hand. Nussbaum states further
that, “Epreikeia [equity] is a gentle art of particular perception, a temper of mind that refuses
to demand retribution without understanding the whole story.”** Through perception we
are able to recognize whether an act is rooted in an error of judgment, misfortune, or
criminality; we are able to see others for who they are rather than merely what they did. We
are able to describe a particular act in full detail, appreciating the whole story in which the
act fits as well as the intentions of the actor. Perception also allows us to attend to the
whole story that brought about particular laws and the intentions of the legislators who
wrote them. This faculty, then, enables us to be equitable, to see where strict legal justice is
limited, and to seek its correction or supplementation in light of the particular cases before
us. Perception, in short, is fundamental to equity, and thus, to the realization of justice in its
fullest form.

Nussbaum and Sherman respectively also find in Aristotle’s philosophy a
relationship among the faculties of perception, emotion, and imagination, and consequently
they conclude that development of the latter two faculties is also necessary for ethical
discernment and for being equitable. Regarding connections between emotion and
perception, Sherman observes that Aristotle understands the emotions as informing our

attention to the particulars. Agreeing with him, she writes,

Often we see not dispassionately, but because of and through the
emotions.... We notice through feeling what might otherwise go unheeded

4 Nussbaum (1999), 168.
40 Ibid., 159. Cf. Sherman (1989), 13-22.
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by a cool and detached intellect. To see dispassionately without engaging the
emotions is often to be at peril of missing what is relevant.”’

Whereas we discern the morally salient features of a case through perception, emotion
directs our attention to these features so we can perceive them accurately. Nussbaum
similarly argues that the emotions influence our perceptions and that they must be trained to
provide us with appropriate responses to various situations.” Without the right emotions,
we cannot possibly come to correct descriptions of what lies before us because our vision
will be clouded by inappropriate passions. Emotion is a primary faculty enabling our ethical
discernment in particular situations because it informs our perceptions and accordingly our
understanding of what is relevant for our judgment. Equitable persons then must possess
not only a keen faculty for perception but also the capacity for right feelings about the cases
before them. Nussbaum writes, “[T]he truly good person will not only act well but also feel
the appropriate emotions about what he or she chooses.”"

Perception also relates to imagination. Both Sherman and Nussbaum base their

descriptions of imagination on their interpretations of Aristotle’s concept of phantasia.”™

47 Ibid., 45.

8 Nussbaum’s most thorough discussion of the role of emotions in shaping reason, perception, and
imagination can be found in Upheavals of Thought (2001). Also, see Nussbaum (1990), 77-84.

# Nussbaum (1990), 78.

50 The role and meaning of phantasia for Aristotle is disputed, as is the translation of phantasia as imagination in
modern English. For varying assessments of phantasia, see Joyce Engmann, “Imagination and Truth in
Atristotle,” The Journal of the History of Philosophy 14 (1976): 259-265; Deborah Modrak, Aristotle: The Poswer of
Perception (Chicago: University of Chicago Press, 1987), 81-110; Michael V. Wedin, Mind and Imagination in
Apristotle (New Haven: Yale University Press, 1988); Malcolm Schofield, “Aristotle on the Imagination,” in
Essays on Aristotle’s De Anima, ed. Martha Nussbaum and Amélie Rorty (Oxford: Clarendon Press, 1992): 249-
277; Dorothea Frede, “The Cognitive Role of Phantasia in Aristotle,” in Essays on Aristotle’s De Anima, ed.
Martha Nussbaum and Amélie Rorty (Oxford: Clarendon Press, 1992): 279-295; and Victor Caston, “Why
Aristotle Needs Imagination,” Phronesis 41.1 (1996): 20-55. Martha Nussbaum’s fifth essay in Aristotle’s De
Motu Animalium (Princeton: Princeton University Press, 1978), 221-270 provides an exhaustive discussion of
phantasia in Aristotle that informs much of her later work on imagination as well as Sherman’s interpretations of
this faculty. For the purposes of my argument here, disputes about the role and meaning of phantasia and its
translation are less relevant than how Nussbaum and Sherman adopt this concept in their understanding of
imagination.
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Sherman does not discuss phantasia extensively, instead deferring to Nussbaum’s assessment
of this faculty.”’ Nussbaum summarizes her interpretation of phantasia:

Aristotle does not have a single concept that corresponds exactly to our

“imagination.” His phantasia, usually so translated, is a more inclusive human

and animal capability, that of focusing on some concrete particular, either

present or absent, in such a way as to see (or otherwise perceive) it as

something, picking out its salient features, discerning its content. In this

function it is the active and selective aspect of perception.... [Phantasia] can

do much of the work of our imagination, though it should be stressed that

Aristotle’s emphasis is upon its selective and discriminatory character rather

than upon its capability for free fantasy. Its job is more to focus on reality

than to create unreality.”
Like emotion, phantasia directs our attention to particular features of experience so that we
perceive them appropriately. Drawing on Nussbaum, Sherman writes that pbantasia is “the
way an object of desire ‘appears to’ a subject” so as to inspire a sense of its desirability.”
Through phantasia, we recognize certain aspects of an object as beneficial or detrimental to a
specific end. A glass of cool, clear water, for example, appears to us as a means for
slackening our thirst, and we therefore desire it when thirsty. The most salient feature of the
water is not its temperature or clearness (though these features may become more relevant if
the water is stagnant), but its thirst-quenching power. Phantasia focuses our attention on this
feature, thus focusing our desire for the glass of water. So also in ethical discernment,
phantasia enables us to perceive the morally relevant aspects of a particular situation as
beneficial or detrimental, as contributing to or undermining our conceptions of the good and
the right.

Based upon their interpretations of Aristotle’s phantasia, Sherman and Nussbaum

each elaborate upon the role and meaning of imagination in ethical discernment generally

and being equitable specifically. For Sherman, imagination is “the capacity to re-enact the

51 See Sherman (1989), 32, n. 35.
2 Nussbaum (1990), 77.
53 Sherman (1989), 32, n. 35.
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agent’s point of view and to consider what it is like for that agent to do that action in that
context.”™ Imagination focuses our attention on the perspective of a moral actor,
empowering us to see the salient features of his or her experience. It enables us to enter the
narratives of others’ lives and so to perceive their possible intentions and to fit particular
actions within their whole stories. Nussbaum makes a similar claim to Sherman’s when she
repeatedly contends that reading literature can train our imaginations in the practice of
picking out the salient features of others’ stories, making us more morally perceptive.” But
she goes further than Sherman when she argues that imagination helps us to see
relationships among the particulars that may not be obvious, “to link several imaginings or
perceptions together, ‘making a unity from many.””>* This characteristic of imagination
allows us to find connections in our experiences and to uncover morally relevant aspects that
cross various situations. In sum, according to Nussbaum and Sherman, imagination like
emotion shapes our perception of particular cases by highlighting morally relevant aspects
and focusing our attention upon certain details of various situations. It does so by locating
those cases within broader narratives; drawing connections among various cases that may
not seem related prima facie, and in some cases, giving our perceptions more complexity,
detail, and richness. Since, in Nussbaum’s and Sherman’s consideration, imagination is
necessary for ethical discernment, it is also necessary for our efforts to realize justice as
equity.

Sherman and Nussbaum make a strong case for the roles of perception, emotion,
and imagination in processes of ethical discernment based on Aristotle’s discussion of justice

as equity. Despite these contributions, I find that their descriptions of moral imagination are

5+ Sherman (1989), 36.

% This theme is common in a large number of Nussbaum’s writings. See especially Nussbaum (1990),
Chapters Two, Five, and Six; (1997), Chapter Three; and (1995), Chapter One.

%6 Nussbaum (1990), 77.
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limited because they depend too much upon their interpretations of Aristotle’s phantasia in
developing their understanding of this faculty. Note that Nussbaum allows in the extended
quotation above that phantasia ought not to be correlated directly with imagination and that
imagination in modern usage entails more than phantasia. Yet she does not discuss those
aspects of imagination that fall outside of phantasia. In her most explicit discussion of the
relationship among perception, emotion, and imagination,”” she does not expand her
understanding of imagination beyond phantasia. Although Nussbaum seems to use “fancy”
often interchangeably with “imagination” in this discussion, she also seems to contrast
phantasia with fancy, or at least, “free fantasy,” leaving some confusion about the connection
between phantasia and imagination.® Sherman, because she defers to Nussbaum on these
points, likewise presents an understanding of imagination narrowly based on Aristotle’s
phantasia. As a consequence, Nussbaum and Sherman give accounts of imagination only as a
faculty that aids in our perception of reality, not as one that can also enable us to “create
unreality.” That is, imagination in their view predominantly gives us images of the world as

it is, not of the world’s possibilities as well. Modern usage of the term imagination in

57 See Nussbaum (1990), 75-82.

38 The confusion between “imagination” and “fantasy” is largely a modern development. See Engell (1981),
McFarland (1985), Tilmouth (2007) for historical discussions of this confusion particulatly as it developed
during the Romantic period of the 19™ century. The roots of this confusion could be traced in part to Kant’s
conclusion that imagination cannot help us to discern the moral, but it can help us to discern the beautiful. As
discussed above, Kant found that imagination is too tainted with the empirical for it to contribute to pure
reason. Iris Murdoch describes Kant’s assessment of imagination and notes that one consequence of his
confinement of imagination to discerning beauty is that this faculty is then associated with “invention” and
“genius” in art; imagination then invents its own rules. In contrast, pure reason cannot invent rules because
morality is “a harmonious obedience to universal rational law.” See Murdoch (1992), 315. The association of
imagination, invention, and genius then develops after Kant into the confounding of imagination and fantasy,
resulting in a negative assessment of imagination’s connections to reason, especially with respect to moral
questions. Many recent philosophers, best exemplified by Murdoch, have contested the confusion between
imagination and fantasy, arguing that imagination differs from fantasy in that the former is creative, but still
draws from the perception of experience. Drawing on Plato, Murdoch concludes that fantasy is dangerous to
the moral life. She describes it as “a selfish dream life,” “egoistic illusion associated with a lack of moral sense
with an inability to reflect” (317). In contrast, imagination is “a power working at a barrier of darkness,
recovering verities which we somehow know of, but have in our egoistic fantasy life ‘forgotten™ (320). The
difference between fantasy and imagination, for Murdoch, is that the latter is grounded in attention to reality in
its creativity, rather than spinning off into unreality. For a view contrary to Murdoch’s, see Kekes (2002), 30-
32.
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contrast typically incorporates both of these senses and includes the activity of creating
images of what the world could become.”

Imagining the world’s possibilities, I suggest, is a necessary component of ethical
discernment. When we imagine what the world could become, we work at envisioning the
good, and our visions of the good shape our moral assessments of particular situations.
Nussbaum and Sherman are right that imagination helps us to attend to the world as it is—
that is, to enter the narratives of others’ lives, to appreciate their perspectives, and to draw
connections across particular cases. But imagination also empowers us to see possibilities,
and these visions shape our processes of ethical discernment generally and our efforts to
realize justice as equity specifically. Nussbaum might refer to the function of imagination in
envisioning possibilities as “fancy,” “free fantasy,” or “creating unreality.” While these terms
may deride, or at least, downplay the capacity of imagination to envision alternatives to our
world as it is, our visions of what the world could become also inform our perceptions of

particular cases as well as our emotional responses and processes of reasoning,.

5 Seyla Benhabib also discusses the role of “moral imagination” in processes of ethical discernment, but she
calls these processes “moral judgment.” Although her interpretation of moral imagination is not rooted in
Aristotle’s phantasia, it suffers from similar difficulties as Nussbaum’s and Sherman’s, that is, her use of moral
imagination concerns its contribution to perception of the wotld as it is, and not necessarily consideration of
what the world could become as well. For Benhabib, moral imagination is one aspect of “enlarged thinking,” a
concept that she develops from Hannah Arendt’s neo-Kantian and neo-Aristotelian interpretation of moral and
political judgment. Benhabib “thinks with Arendt against Arendt” about this concept in order to generate a
model of interactive rationality in discursive theory. Enlarged thinking involves “taking the standpoint of the
other” so that one can come to see as many perspectives as might bear upon our understanding of a situation.
One stage in enlarged thinking is moral imagination, in which one considers different ways in which one’s
actions might be described from the perspectives of others. That is, through moral imagination, we consider
the manner in which others might construe our actions from their standpoints. While I agree with Benhabib
that moral imagining does involve this activity—which I summarize in terms of “entering into others’ stories
and appreciating their perspectives”—the next section will demonstrate that I think moral imagining also
involves other activities, particularly considering possibilities for what the world could become. Nevertheless,
Benhabib’s reflections on the connection between the moral and the political, and the need for political
institutions that support the ability of enlarged thought in moral judgment may setve as helpful guides in
thinking about the need to create structures in our criminal and juvenile justice systems that enable sentencing
practices where vivid and expansive moral imagining is fostered in processes of ethical discernment. See Seyla
Benhabib, Situating the Self: Gender, Community, and Postmodernism in Contemporary Ethics New York: Routledge,
1992), especially chapter 4.
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In recent years, many authors have discussed moral imagination as the capacity to
create images both of the world as it is and of its possibilities in order to move beyond the
limitations of the principles and procedures (that is, “laws” of another sort) of their fields.
Understanding their interpretations of this faculty in their fields may help us to understand
more fully the need for moral imagination in ethical discernment as well as in realizing justice
as equity. Their discussions of moral imagination may also help us to move beyond the
limitations of strict legal justice and related practices such as constraining judicial discretion
through sentencing guidelines, and to recognize the need to foster vivid and expansive moral
imagining in our criminal and juvenile justice systems. Works by moral imagination authors
may thus clarify a broader role for moral imagination in processes of ethical discernment and

in being equitable than that recognized by Nussbaum and Sherman.

IV.  The Significance and Meaning of Moral Imagination

Several authors in a wide variety of fields have recently called for greater appreciation
of the significance of “moral imagination” in the theories and practices of their disciplines.
Although most of these authors are not ethicists and are not primarily concerned with issues
of justice, they could provide some insight into the role of moral imagination in ethical
discernment generally and efforts to realize justice as equity specifically in light of the work
of Aristotelian virtue ethicists.

The range of academic literature employing the concept of moral imagination has

greatly expanded in the last five decades.”’ It includes work in anthropology,®' literary

0 Steven Fesmire notes that in the 1960s, only six books and articles in philosophy touched on moral
imagination. This figure increased ten-fold in the 1990s, when over sixty books and articles addressed this
topic. See John Dewey and Moral Imagination: Pragmatism in Ethics (Bloomington: University of Indiana Press,
2003), 2. If one were to survey fields other than philosophy, as the remainder of this paragraph shows, the
number of such texts would far exceed sixty.
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studies,” professional ethics” (including fields such as peace-building,” business,* public

policy,“ medicine,”” architecture,” and educationéo), biblical studies,” history,71 and

1 See T.O. Beidelman, Moral Imagination in Kagurn Modes of Thonght (Washington, DC: Smithsonian Institution
Press, 1993); James W. Fernandez and Mary Taylor Huber, eds., Irony in Action: Anthropology, Practice, and the
Moral Imagination (Chicago: University of Chicago Press, 2001); and Charles Stewart, Demons and the Devil: Moral
Tmagination in Modern Greek Culture (Princeton, NJ: Princeton University Press, 1991).

02 See, for example, Gertrude Himmelfarb (1991, 2006). Also, Christopher Clausen, The Moral Imagination:
Essays on Literature and Ethics (Iowa City: University of Iowa Press, 1986); Robert Coles, The Call of Stories:
Teaching and the Moral Imagination (Boston: Houghton Mifflin Company, 1989); Vigen Guroian, Tending the Heart
of Viirtne: How Classic Stories Awaken a Child’s Moral Imagination New York: Oxford University Press, 1998); John
Kekes (1989, 20006); Russell Kirk, Eliof and His Age: T.S. Eliot’s Moral Imagination in the Twentieth Century (Peru, 1L:
Sugden, 1988); John Klause, The Unfortunate Fall: Theodicy and the Moral Imagination of Andrew Marvel/ (Hamden,
CT: Archon Books, 1983); Martin Price, Forms of Life: Character and Moral Imagination in the Novel New Haven,
CT: Yale University Press, 1983); and Lionel Trilling, The Liberal Imagination: Essays on Literature and Society New
York: The Viking Press, 1950).

63 Other authors within the disciplines of theological and philosophical ethics have also highlighted the
importance of moral imagination. Theological ethicists interested in moral imagination include Keane (1984);
Daniel C. Maguire, The Moral Choice (Garden City, NY: Doubleday, 1978); Thomas R. McFaul, Transformation
Ethics: Developing the Christian Moral Imagination (Lanham, MD: University Press of America, 2003); and Philip
Rossi, Together Toward Hope: A Journey to Moral Theology Notre Dame: University of Notre Dame Press, 1983).
Philosophical ethicists include Susan E. Babbitt, Inpossible Dreams: Rationality, Integrity, and Moral Imagination
(Boulder: Westview, 1996) and Artless Integrity: Moral Imagination, Agency, and Stories (Lanham, MD: Rowman &
Littlefield Publishers, 2001); Steven Fesmire (2003); John Kekes, Moral Tradition and Individuality (Princeton:
Princeton University Press, 1989) and The Enlargement of Life: Moral Imagination at Work (Ithaca, NY: Cornell
University Press, 2006); Chatles Larmore, Patterns of Moral Complexity (Cambridge: Cambridge University Press,
1987); Iris Murdoch, Metaphysics as a Guide o Morals New York: Penguin Books, 1992); Paul Ricoeur (1994);
Edward Stevens, Developing Moral Imagination: Case Studies in Practical Morality New York: Sheed and Ward, 1998);
and Edward Tivnan, The Moral Imagination: Confronting the Ethical Issues of Our Day New York: Simon and
Schuster, 1995).

4 Lederach (2005).

9 See Patricia H. Werhane, Moral Imagination and Management Decision-Making (New York: Oxford University
Press, 1999) and Oliver Williams, ed., The Moral Imagination: How Literature and Films Can Stimulate Ethical
Reflection in the Business World (Notre Dame: University of Notre Dame Press, 1998).

% Thomas McCollough, The Moral Imagination and Public Life: Raising the Ethical Question (Chatham, NJ: Chatham
House Publishers, 1991).

7 See Coles (1989).

8 Yi-Fu Tuan, Morality and Imagination: Paradoxes of Progress Madison, WI: University of Wisconsin Press, 1989).
9 See Coles (1989) as well as William Walsh, The Use of Imagination: Educational Thought and the Literary Mind
(London: Chatto and Windus, 1959).

70 For example, Dale Allison, The Sernon on the Mount: Inspiring Moral Imagination New York: Herder and Herder,
1999) and William P. Brown, The Ethos of the Cosmos: The Genesis of Moral Imagination in the Bible (Grand Rapids,
MI: Eerdmans, 1999). Also, Walter Brueggemann, Hopeful Inagination: Prophetic 1 vices in Excile (Philadelphia:
Fortress Press, 1986); Texts under Negotiation: The Bible and Postmodern Imagination (Minneapolis: Fortress Press,
1993); The Prophetic Imagination, 2°¢ edition (Minneapolis: Fortress Press, 2001); and An Introduction to the Old
Testament: The Canon and Christian Imagination (Westminster John Knox Press, 2003). Further, Carol Newsom,
The Book of Job: A Contest of Moral Imagination New York: Oxford University Press, 2003); and Philip Rossi,
“Moral Imagination and the Narrative Modes of Moral Discourse,” Renascence 31.3 (1979): 131-141.

"' See Engell (1981), Himmelfarb (1991, 2000), Ishiguro (1966), Keane (1984), McFarland (1985), Strawson
(1970), Tilmouth (2007), Warnock (1976), and White (1990).
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cognitive sciences.”” The quality of the development of the concept of moral imagination in
these fields and among these authors varies immensely. Some authors merely mention moral
imagination in their titles, introductions, or conclusions, often failing to offer even a cursory
definition of the term.” In contrast, other authors have expended a great deal of energy
trying to understand moral imagination and its relevance to their fields. In this section, I use
their discussions of moral imagination as a basis for my own definition and description of
this faculty and its role in ethical discernment.

It may be helpful to begin by noting a common theme among Aristotelian virtue
ethicists and moral imagination authors. Although the many moral imagination authors
write out of a variety of disciplines, their common interest in this topic is remarkable because
it is rooted in similar frustrations with the theories and practices of their fields, frustrations
that mirror Aristotelian critiques of a legalistic interpretation of justice. Regardless of
academic discipline, most of these authors are dissatisfied with what they view as their
disciplines’ lack of attention to the particulars of human life, which cannot be summarized
by simple rules of conduct or decision-making procedures. They frequently observe that
their disciplines emphasize either deontological or utilitarian modes of discernment, which
overstate the role of reason and often employ principles and procedures that cannot fully
encapsulate all particular cases. Because of the infinite number of possibilities presented by
human life, new situations will always arise, and the principles and procedures of these
various disciplines will require supplementation and correction. Yet too much dependence

upon principles and procedures enfeebles the faculties necessary to supplement and correct

72 See Mark Johnson, Moral Imagination: Implications of Cognitive Science for Ethics (Chicago: University of Chicago
Press, 1993) and Nathan L. Tierney, Imagination and Ethical 1deals: Prospects for a Unified Philosophical and Psychological
Understanding (Albany: SUNY Press, 1994).

73 A short list of these authors includes Allison (1999), Himmelfarb (1991, 2000), Kirk (1988), Klause (1983),
Stevens (1998), Trilling (1950), and Walsh (1959).
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them and to respond appropriately to new situations. The coherence of this body of
literature then lies in that its authors call for the development of moral imagination to help
theorists and practitioners in their disciplines assert independence from overly confining
principles and procedures.

Some examples of arguments by moral imagination authors may clarify the substance
of their frustrations as well as illuminate their resemblance to Aristotelian arguments against
a legalistic interpretation of justice.”* I described in Chapter One the use of moral
imagination by John Paul Lederach.” Drawing on decades of practical experience as a
peace-builder, he recalls several situations in which he followed the principles and
procedures of his profession, but still found the groups of people with which he worked
locked in violent opposition to each other. The chains of conflict were broken only when
someone had the moral imagination to break out of the conflict and try a new, creative way
of relating to the other. Among his many examples, Lederach includes the story of the
women of Wajir, a district in northern Kenya that lies near the Ethiopian and Somali
borders.” Trapped by feuding clans and conflicts spilling over from war-torn Somalia in the
early 1990s, these women created a system of monitoring local markets so that women from
any clan could safely procure needed goods for their families. The decision to work together
to secure the markets was the imaginative catalyst that eventually stopped the violent battles
within Wajir. This situation and others like it led Lederach to encourage peace-builders to

attend to the complexities of conflict transformation. He argues for the necessity of a strong

74 With the following examples, I do not necessatily espouse these authors’ assessments of their disciplines or
areas of critique. Rather I present them in order to highlight a certain trend in the argumentation of moral
imagination authors.

7> Lederach (2005).

76 For this story, see Lederach (2005), 10-13. Lederach also includes three other examples in his first chapter,
including the transformation of an ethnic conflict in Ghana, an incident in which peasants in Colombia were
able to transcend the violent demands of both guerilla and government military forces, and a case in Tajikistan
in which a philosopher convinced a warlord to participate in peace talks by asking the watlord to put his life at
stake only when he too was willing to put his own life at stake for the sake of peace.
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foundation in professional guidelines and techniques, the basis for a well-developed practice
of conflict transformation. But Lederach also contends that moral imagination, which
cannot be fully encapsulated within guidelines and techniques, must arise from disciplined

» transcend human discord.

practice in order to “serendipitously
In the field of public policy, Thomas E. McCollough likewise exemplifies the trend

toward moral imagination. In Moral Imagination and Public 1.ife,” he bemoans the ascendance

of a view of political life over the last fifty or so years in which “a democratic elite employing

. 7
professional experts””

makes all major public-policy decisions. This view of political life,
McCollough argues, results in a sort of technocracy that limits the abilities of ordinary
citizens to shape their communities and societies. Public-policy makers then make decisions
based upon the principles and procedures of professional experts rather than the will of the
people who have tested preferred courses of action through reasonable conversation and
debate about valued practices, beliefs, and attitudes. Breaking away from this view of
political life and creating truly shared communal and social lives requires moral imagination,
which McCollough defines as “the capacity to empathize with others and to discern creative
possibilities for ethical action.”® He turns to moral imagination because he believes that
only through this faculty can we fully recognize the complexity of building public policy in a
democracy, a task that cannot be reduced to the principles and procedures of technocrats.

Robert Coles, in The Call of Stories: Teaching and the Moral Imagination,” similarly argues

that the methods of teaching and training professionals have become preoccupied “with

77 Ibid.

78 McCollough (1991).
7 Ibid., 5.

80 Ibid., 16.

81 Coles (1989).
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matters of technique, of knowledge”® instead of the creation of moral agents capable of

responding to the particular issues of the people who turn to them for assistance.
Concentrating on relationships between doctors and patients, Coles maintains that the
institutional structures in which doctors work place limits on the ways that they can imagine
their patients’ lives and thereby diminish the quality of treatment even if doctors possess the
right knowledge and techniques. Doctors lack the capability of applying their knowledge
and techniques appropriately in particular situations. Only by entering into others’ stories can
professionals open their imaginations beyond the institutional structures that limit their
capacities to respond fully to people who seek their services. For Coles, breaking out of
these limitations and trying to imagine the lives of others is a moral imperative for
professionals: “Listening adequately to the stories of others is 70 do justice by them.”® The
sort of justice he advocates here cannot be achieved by rigorously following professional
principles and procedures alone; it requires moral imagination.

Like Lederach and McCollough, Coles illustrates a common disappointment among
authors writing about moral imagination: they find that their disciplines’ principles and
procedures cannot account adequately for the complexities of human life.* Whether in
peace-building, policy-making, medicine, or a variety of other fields, these principles and
procedures cannot attend to the possibilities of all particular cases. With these frustrations,
the arguments of moral imagination authors mirror Aristotelian arguments about the
limitations of the law. However, also like Aristotle, who recognizes the necessity of law even

with its limitations, these authors do 7ot argue that principles and procedures are unimportant

82 Ibid., 118.

83 Ibid., 28.

84 Other authors who arguably express this frustration and then turn to moral imagination to address them
include Beidelman (1993), Brown (1999), Clausen (1986), Fernandez and Huber (2001), Fesmire (2003),
Johnson (1993), Keane (1984), Kekes (1989, 2006), McFaul (2003), Price (1983), Rossi (1979, 1983), Tierney
(1994), Walsh (1959), Werhane (1999), and Williams (1998).
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in the theories and practices of their disciplines.”” Peace-builders ought to understand
general features of conflict, public-policy makers need to be aware of the insights of
professional experts, and doctors surely must know medical techniques. But principles and
procedures are not enough to make good peace-builders, policy makers, or doctors, let alone
good people. Success in these fields requires more than good reasoning and the application
of principles and procedures. It demands that people engaged in the practices of these
disciplines build upon their principles and procedures with moral imagination. These
authors thus agree with Aristotelian virtue ethicists that successful response to particulars
also demands other faculties. Unlike Nussbaum and Sherman, though, they emphasize the
role of moral imagination both in expanding our understanding of what the world is azd in
envisioning what it could become.

Despite the similarities between the arguments of moral imagination authors and
Aristotelian virtue ethicists, a compelling gap also lies between them. On the one hand, the
latter group recognizes the need for equity to correct and supplement strict legal justice in
order to realize a more perfect form of justice that can better respond to the particulars of
human life. Furthermore, Nussbaum and Sherman draw on Aristotle to show that justice as
equity requires developing the faculties of perception, emotion, and imagination in addition
to reason. They give a limited role to imagination compared to other faculties, suggesting
that this faculty predominantly feeds our images of the world as it is. On the other hand,
moral imagination authors have suggested that this faculty also gives us images of the world
as it could become, and that it is necessary to correct and supplement the principles and

procedures of their disciplines. I have not, however, found any recent author who has

85 For example, see Coles (1989), 118-122; McCollough (1991), 20; and any of Lederach’s classic handbooks on
peace-building, including Building Peace: Sustainable Reconciliation in Divided Societies (Washington, D.C.: U.S.
Institute of Peace Press, 1998); The Journey Toward Reconciliation (Scottdale, PA: Herald Press, 1999); and The
Little Book of Conflict Transformation (Intercourse, PA: Good Books, 2003).
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explored the implications of moral imagination so understood in the disciplines of law or
criminal justice. The gap then between the arguments of these two bodies of theoretical
literature lies at the intersection of moral imagination, as discussed by recent authors, and of
justice as equity, as discussed by Aristotelian virtue ethicists. In the remainder of this
section, I will begin to bridge this gap by constructing a definition of moral imagination that
is informed by the former group. The next section will complete the bridge by relating this
definition back to my previous discussion of justice as equity based on Aristotelian virtue
ethics.

With regard to the first task, moral imagination authors do not all agree to a single
definition of this faculty or are even aware of other authors’ discussions. They do not write
in common disciplines, and so for the most part, do not seem to have constructed their
various definitions in conversation with each other. Nevertheless, because they are
responding to common frustrations within their respective disciplines, these authors have a
shared sense of the role and meaning of moral imagination in overcoming these frustrations.
Peace-builder John Paul Lederach, for example, describes moral imagination as “the capacity
to imagine something rooted in the challenges of the real world yet capable of giving birth to
that which does not yet exist.”® Similarly, anthropologist T.O. Beidelman writes that moral
imagination is both “the ways that people construct images of the world in which they live”
and “the ways in which people picture a world different from that which they actually
experience. ..a means by which people extend their vision of what may be possible.””’

Likewise theologian Philip Rossi argues that moral imagination refers to human efforts to

86 Lederach (2005), ix.
87 Beidelman (1993), 1-2.
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represent “the world as it is” as well as possibilities for “the world as it ought to be.”**

Drawing on these various descriptions, I propose a preliminary definition of moral
imagination as the cognitive faculty that gives us the power to create images of our world and its possibilities.
Before discussing the positive content of this definition, it may be helpful to clarify
what moral imagination Zs #ot in comparison with other faculties. Cognitive scientist Nathan
Tierney distinguishes between imagination and the faculties of perception, memory, belief,
and reason.” His distinctions clarify the scope and role of imagining in encountering our
world, although even with these distinctions, many of these faculties often overlap and at
times entail each other—an issue to which I return below. First, imagination differs from
perception in that “the imagined object is, at least in part, generated internally rather than
produced by external stimuli.”” That is, when we imagine, we can generate visions of things
beyond those things directly present to us, while perception is limited more to realities in our
midst. Perception concerns the world as it is; imagination concerns both the world as it is
and as it could become. Unlike memory, imagination involves more than recollection of
past experiences; it primarily involves envisioning our present and future. Tierney argues
that imagination differs from belief in that we do not necessarily judge the truth of our
images. We can imagine flying pigs without believing in them. But we can also imagine
what heaven will be like and believe that these images are true and will come to pass.
Imagination is not reason in that it does not involve a method or procedure, such as
induction or deduction. We can imagine at our whim; our imaginations do not need to

follow rules of logic. Finally, although Tierney does not draw this distinction, imagination

8 Rossi (1983), 42-45. Other authors present similar definitions of moral imagination. See Brown (1999), 20;
Fesmire (2003), 65-67; Johnson (1993), 206; Keane (1984), 73-75, 81-83; Kekes (2006), 19-24, 34; Larmore
(1987), 12; Maguire (1979), 189; McFaul (2003), xi; Newsom (2003), 262; Ricoeur (1994), 123-126; Tierney
(1994), 50-60; and White (1990), 184-192.

8 Tierney (1994), 43-44.

0 Ibid.
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differs from emotion in that it does not necessarily entail the passions. Although our images
of the world and its possibilities can inspire desire or repulsion, we can also imagine idly,
without stirring strong feelings.

Given these distinctions, one question that arises regarding the consensus among
moral imagination authors is what precisely the power to create images of the world and its
possibilities has to do with morality. These authors, largely because most of them are not
ethicists, are less clear about the meaning of morality. I suggested in Chapter One that
“moral situations” are situations in which questions about self, other, and our relationships
arise, usually because of some ambiguity, conflict, or disturbance. “Morality,” then, is
reflection and action concerning self-identity, perceptions of the other, and relationships
between self and other. How we imagine our world and its possibilities situates our
particular understanding of self, others, and our relationships, and so imagining our world
and what it could become has moral implications. Moral imagination is never a purely
individualistic affair. These images are always informed by embodied relationships with
others amidst cultural interactions, social arrangements, and institutional structures. We
create them as we participate in practices, through which we interact with one another,
generate meaning, and organize experience.

Two overlapping categories of images comprise the substance of our moral
imaginations: our images of the world as it is and our images of the world’s possibilities.
The first category composes what both Beidelman and biblical scholar William P. Brown call
our “cosmologies,” which provide frameworks or mental maps that help us to navigate
within our communities and societies. We draw these maps as we test the terrain of our
cultural interactions, social arrangements, and institutional structures through embodied

relationships within the world. They tell us about the paths offered by the roles and



82

expectations of our practices so that we may gain better understanding of our relationships
with others as we engage in shared activities with them. They provide meaning and orient us
toward the world, guiding our actions in our relationships and practices.

Because most people are formed within multiple overlapping communities, because
we are aware of the diversity of cultures, societies, and institutions across the world, and
because we are aware of historical changes, the construction of our cosmologies is always a
piecemeal and multivalent affair. In Beidelman’s words, our cosmologies are “always
myriad, contradictory, and loaded with conflicting and ambivalently charged elements,””" but
these characteristics are part of the strength of these mental maps of the world because they
represent accurately the diversity and complexity of human life. The multiple
representations of the world among members of the same communities and societies will
tend to resemble each other since we draw them within common relationships and practices.
These images will, however, retain their individual particularity because each person has
unique experiences, which also influence his images of the world, that do not always
coincide with collective experiences.

The second category of images generated by moral imagination are those that portray
possibilities of what the world could become. These images, unless they are pure flights of
fancy, always relate back to the first category. That is, our images of the possible typically
draw upon our images of the real. We gain a sense of the possible in our embodied
relationships with the world when we engage in the practices embedded in our cultural
interactions, social arrangements, and institutional structures. Our images of the world,
therefore, in some ways bound our ability to imagine possibilities. If this second category of

images exists, however, it cannot be entirely confined to images of the world as it is and it

91 Beidelman (1993), 4-5.
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cannot be determined entirely by practical, cultural, social, and institutional constraints.
Human beings—and our imaginations—are shaped, but not determined, by our locations in
communal structures. We have the freedom to imagine multiple possibilities for what the
world could become because of our formation in multiple communities, our awareness of
different communities both around the world and throughout history, and disjunctions
between individual and collective experiences. The diversity and complexity of experience
permits the imagination of other possible worlds because our images of the world as it is are
always piecemeal and multivalent.

The relationship between the first and second categories that compose moral
imagination, however, is not one-way; our images of the world as it could possibly become
also affect our images of the world as it is, and therefore, our moral judgments of the world.
Suppose that a person could not imagine alternative possibilities. She would perceive the
world as it is as a consequence of the natural order of things, unchangeable and eternal. If,
in contrast, she could imagine a different way of being in the world, then she might perceive
the world as it is perhaps as less then what it could be. The imagination of possibilities of
what the world could become may be a basis for moral agents to re-examine their images of
the world as it is, to critique the cultural, social, or institutional order before them, and
perhaps to suggest actions for transformation of those aspects of the world that they see as
falling short of their images of goodness and rightness. Recognition of other possibilities,
however, need not have these results. Moral agents may imagine a wide range of possibilities
for what the world could become and still believe that the world as it is now is the best of all
possible worlds. Nevertheless, the more significant point here is that without the second

category of images, transformation of the world as it is—for better or worse—cannot occur.
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This discussion suggests that our moral imaginations, by creating images of the world
as it is and its possibilities, are central to the organization of our experience. Any human
being with a certain level of cognitive functioning has the power to create these images, and
50, is morally imaginative.”” Images of the world as it is offer mental maps or frameworks or
cosmologies that help us to understand ourselves in relationships with others in our cultures,
societies, and institutions as we participate in various practices. Where these images cannot
adequately account for the diversity and complexity of human life, images of the possibilities
of the world provide options for changing our relationships and practices and for finding
different ways of organizing our experience. Nathan Tierney describes the organizational
role of imagination as the creation of “schema” through which human beings draw
connections across our experiences in order make them meaningful to us.” We employ
certain tools to draw these connections. Narratives, metaphors, and symbols in particular
provide the content of types of moral imagination and serve as the lines on our mental maps
connecting the nodes of our experience.” When we attend to how we use these tools in
particular moral situations, we may gain better understanding of how we organize and make

meaning of those situations within our images of the world and its possibilities.

92 On this point, I differ with some moral imagination authors (for example, John Paul Lederach) who indicate
that only certain images of the wotld and its possibilities are moral, that is, good, and therefore only the people
who draw upon those patticular images are morally imaginative. I believe that drawing upon different types of
moral imagination is fundamental to organizing and making meaning of our experience. Some types of moral
imagination, however, are better than others, as the ensuing discussion reveals.

93 Tierney (1994), chapter 4.

%1 do not use “narrative,” “metaphor,” or “symbol” in a literary sense. Rather I understand narratives,
metaphors, and symbols as tools for drawing the connections across our experiences in different ways.
Narratives, for instance, imply causality: “First, A happened, then B.” They also suggest anticipation: “Given
that A happened, previous experience tells me that B should happen next.” Metaphors draw connections by
indicating resemblance, but not identity, among experiences: “A is like B, but A is not B.” Both similarities and
differences between two experiences bear meaning. Symbols, in contrast, are concrete representations of
something else, usually something invisible and intangible: “A is B, but B is not contained in A.” These tools
therefore specify different kinds of relationships among our experiences. A certain type of moral imagination
can be analyzed in terms of how the people who use them employ specific narratives, metaphors, and symbols.
But these mental maps can also be examined in terms of their underlying interpretations of a particular
experience causing, resembling, or representing another experience, which may not involve the explicit use of
narratives, metaphors, and symbols. In the analysis in Chapter Four, I attend to both explicit use of these tools
by participants in restorative justice and their underlying interpretations of experiences rooted in these tools.
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As individuals are formed and sustained within certain cultural, social, and
institutional locations and as they participate in various practices, they use the narratives,
metaphors, and symbols around them to create images of the world as it is and of what it
could become. Although these images are always piecemeal and multivalent because of the
diversity and complexity of our experience, they also retain some level of consistency and
coherence because of their schematic nature. The content of the moral imaginations of
individuals can then be described in terms of the narratives, metaphors, and symbols that
they use most frequently to organize and make meaning of their experience. Because
individuals who are similarly located culturally, socially, and institutionally or who engage in
the same practices will organize similar experiences using similar narratives, metaphors, and
symbols, the moral imaginations they draw upon will tend to resemble each other, although
differences between them will remain because each person has unique experiences.
Different types of moral imagination that share common narratives, metaphors, and symbols
could be compared based on the adequacy of their images of the world as it is in reflecting
reality as well as their capacity to provide possibilities for resolving ambiguity, conflict, and
disturbance within experience.

Thus far, I have used “moral imagination” as a noun, as the cognitive faculty that
empowers us to create images in two categories: our world as it is and our world as it could
become. Moral imagination, however, also possesses an active component. “T'o imagine
morally” is to use these images in our interpretations of the world and our organization of
experience. Moral imagining involves several activities. Nussbaum and Sherman provide
descriptions of a few of these activities, including entering into others’ stories, appreciating
their perspectives, and making connections across particular cases. While I agree that we do

these things when we imagine morally, moral imagination entails more than Aristotle’s
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phantasia. 1t also involves the creation of images of what the world could become, the
consideration of possibilities for the future.

One’s capacities to imagine morally are more or less vivid and expansive depending
on her facility with these specific activities. People capable of vivid and expansive moral
imagining can create a wide range of images of the world and what it could become. They
can readily enter into the narratives of others’ lives and appreciate their perspectives. They
are easily able to draw connections across particular cases, seeing the similarities and
differences throughout the diversity and complexity of experience. Their mental maps or
frameworks or cosmologies are multi-dimensional. They can envision myriad possibilities
for the world and are not confined to their perceptions of the state of the world as it is now.
Such people imagine in ways that may be described as “subtle and high rather than simple
and coarse; precise rather than gross; richly colored rather than monochromatic; exuberant
rather than reluctant; generous rather than stingy; suffused with loving emotion rather than
mired in depression.””

Types of moral imagination and activities of moral imagining are related reciprocally
(figure 1). On the one hand, different types of moral imagination may either foster or
restrict vivid and expansive moral imagining. A xenophobic type of moral imagination, for
example, that portrays certain groups of human beings, such as people with different racial
or ethnic backgrounds, as animal-like or less than human or somehow threatening would
probably result in deadened and narrowed moral imagining with respect to these others.
People operating with such a moral imagination would not be likely to see certain others’
perspectives or stories as worth entering or to acknowledge any connections between their

experiences and those of others they deemed less than themselves. In contrast, people who

% Nussbaum (1990), 152.
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use the metaphor of human beings as brothers and sisters regardless of racial and ethnic
differences would be more likely to engage in vivid and expansive moral imagining with
others. On the other hand, vivid and expansive moral imagining can transform narratives,
metaphors, and symbols that we draw upon in our images of the world and its possibilities.
For instance, if a xenophobe were to enter the story of someone he had not previously seen
as fully human, then he might come to recognize that his previous images of her were

inadequate and so adopt new images that acknowledge her humanity. Our activities of

Figure 1. Interconnection of Moral Imagination and Activities of Moral Imagining

Characteristics of Activities of
Moral Imagination Moral Imagining
*The cognitive faculty that enables us to eEntering into others’ stories.
create images of the world as it is and as it
could become. eAppreciating others’
eDraws upon narratives, metaphors, and perspectives.
symbols to organize and interpret
experience. *Drawing connections and
eDescribe types of moral imagination in seeing relationships across
terms of narrative, metaphorical, and experiences.
symbolic schemes.
*Types of moral imagination formed within eConsidering myriad possibilities
cultural, social, and institutional contexts. for the future.

moral imagining and the types of moral imagination that we draw upon in interpreting our
wortld are thus woven tightly together. Based on figure 1, Chapter Three examines whether
restorative moral imagination as described by advocates should in theory inspire among

participants in restorative justice practices activities of vivid and expansive moral imagining.
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For the most part, the vividness and expansiveness of our moral imagining is shaped
by our formation within particular cultural, social, and institutional locations as well as by
our exposure to a multitude narratives, metaphors, and symbols within the practices in
which we participate. If we have few of these tools available to us and if we rarely use them,
then our moral imagining will tend to be deadened and narrowed. The world will seem to be
as given and its possibilities will seem to be few. If we exercise these activities, however, and
are exposed to different sorts of narratives, metaphors, and symbols, our moral imagining
may become more vivid and expansive. The character of our moral imagining may change
in the course of our lives as we become members within multiple, overlapping communities
and as we gain awareness of different communities both throughout history and around the
world. It may also change as we engage in different practices or as we become more
grounded in certain practices. Our moral imagining may also become more vivid and
expansive by listening carefully to others’ stories, by looking for similarities and differences
across experiences, by searching for meaning within our own experiences, and by
envisioning ways in which the world could change. The development of our moral
imagining through these means enables us to attend better to the diversity and complexity of
experience and so to create more nuanced and vibrant images of the world and its
possibilities.

In light of this interpretation of moral imagination, we ought to reconsider how this
faculty relates to emotion, perception, and reason. Regarding the relationship between
imagination and emotion, it may be helpful to recall Sherman’s observation about the
relationship between perception and emotion: “Often we see not dispassionately but because

of and through the emotions.”” The relationship between imagination and emotion is

% Sherman (1984), 45.
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analogous in that often the images that we create are shaped by our emotional responses to
aspects of the world as well as to ways in which the world can change. For example, our
love of another person and the pain of losing him may make us resist imagining a world
without him, or our empathy with disadvantaged people may drive us to imagine a
movement for social change. Our inclination and capacity for creating images of the world
and its possibilities is influenced by our desire for or aversion to the changes envisioned and
their effects upon us. But imagination may also conversely influence our emotional
responses to the situations immediately before us. Imagining the loss of our loved one may
lead us to feel our love more poignantly while he is still around, and imagining social justice
may cause us to feel more hope in the work for change. Imagination and emotion are
entwined in providing the motivation for both working toward or resisting the possibilities
presented by imagination.”

Like emotion and imagination, perception and imagination also mutually shape each
other. On the one hand, our images of the world as it is are primarily composed of the
accumulation of innumerable perceptions of particular situations. We create our mental
maps or frameworks or cosmologies in the course of specific interactions with others within
our cultural, social, and institutional locations. Perception of these interactions provides the
raw material from which we form images of the world as it is. Furthermore, our images of
the possibilities of the world result from perception, which indicates what could become of
the world as it is. Perception helps us to distinguish the possible from the impossible and so
determines the boundary between imagination and fantasy. As we perceive new cases that
do not fit within previous imaginings, we must revise our images to provide better accounts

for our experiences.

7 For more on the connections between imagination and emotion, see Beidelman (1993), Introduction.
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On the other hand, our capacity for imagination influences our perceptions of
particular situations. Returning to the examples above, imagining the possibility of a world
without our loved one could inspire us to attend more carefully to him in the present, to
appreciate the richness and concreteness of his being in the world now. Or imagining the
possibility of a world in which all people are free and equal may lead us to attend to ways in
which particular policies inhibit the creation of this sort of world. These examples suggest
that imagination of possibilities for the world may cause us to look again at what lies before
us in order to understand how these particulars relate to our visions of what could be. As
philosopher Mary Warnock writes, “Imagination is our means of interpreting the world, and
it is a/so our means of forming images in the mind. The images themselves are not separate
from our interpretations of the world.... It seems to me both plausible and convenient to
give the name ‘imagination’ to what allows us to go beyond the barely sensory into the
intellectual or thought-imbued territory of perception.””

The question of the relationship of moral imagination to reason brings us back to the
frustrations of recent authors writing about this faculty. These authors turned to moral
imagination because they found that their disciplines depend too much upon following
principles and procedures according to reason. In their appeals to imagination, these authors
would agree with Sherman that while reason as well as principles and procedures are
indispensable, depending on reason alone in our processes of ethical discernment begins too
far down the line.” Our every effort to reason about the appropriate principles and
procedures in a particular situation is always preceded and accompanied by an effort to
imagine that situation in the context of our world and its possibilities. Philosopher and

novelist Iris Murdoch writes,

% Warnock (1976), 194-195.
9 Cf. Sherman (1989), 26.
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When we settle down to be “thoroughly rational” about a situation, we have

already, reflectively or unreflectively, imagined it in a certain way. Our

deepest imaginings which structure the world in which “moral judgments”

occur are already evaluations.'”
To improve our responses to moral situations, we must not only refine our reasoning about
the application of principles or procedures. We must also hone our capacities to imagine the
world and its possibilities and to situate particulars within these images. We must attend to
how the types of moral imagination we draw upon portray ourselves, others, and our
relationships. We must also be aware of how our location within cultures, societies, and
institutions influences the content of our moral imaginations as well as how the narratives,
metaphors, and symbols that we employ may shape our conclusions about what might be
reasonable. Furthermore, in moments of ambiguity, conflict, and disturbance, we must try
to appreciate the ways in which other people might imagine the world and its possibilities
and how their different images may result in different conclusions about what might be
reasonable. Recent authors who have written about moral imagination appeal to this faculty
because it enables us to grasp the richness and complexity of particular situations that is
often excluded by reasoning about principles and procedures alone.

To be clear, I do not wish to suggest that greater appreciation of the significance of
imagination alone is sufficient for understanding processes of ethical discernment. Such an

argument could quickly be defeated by warnings against the dangers of fantasy in the moral

life. Rather I maintain that we must be aware of the role imagination plays in the moral life

100 Murdoch (1992), 314-315. For Murdoch, the moral life cannot be reduced to the moment of decision or the
examination of rational will. Rather the moral life depends in large part on the quality of thought of the agent.
Attention and imagination thus play a large part in her moral philosophy because they shape our motives and
beliefs, particularly with respect to our understanding of ourselves, others, and our relationships. According to
Murdoch, “at crucial moments of choice most of the business of choosing is already over.” See The Sovereignty
of Good (New York: Schocken Books, 1970), 37. The ways that we imagine situations and the images that we
draw upon in interpreting ourselves, others, and our relationships, therefore, are fundamentally shape our
decisions and actions. To understand the moral life, then, we must not only understand processes of
reasoning, but also our habits of imagination and the interconnections between reason and imagination.
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alongside the other faculties of emotion, perception, and reason (not to mention memory
and belief). Vivid and expansive moral imagining is a necessary, but not sufficient,
component of ethical discernment. Those other faculties also play important roles in our
moral lives, including acting as checks upon our ways of imagining the world and its
possibilities. Nevertheless, although imagination is not sufficient for being moral, we cannot
understand fully the nature of morality without understanding imagination and its
relationships with emotion, perception, and reason.

In summary, I have offered in this section a definition of moral imagination as the
cognitive faculty that enables us to create images of the world and its possibilities. This
definition is rooted in my reading of moral imagination authors who have appealed to this
faculty in order to overcome their common frustrations with an overdependence on
principles and procedures in their fields. These authors share with Aristotelian virtue
ethicists a recognition of the limits of principles and procedures as similar to the limits of
law. But the former give a larger part to moral imagination in overcoming these limitations.
A broader definition of moral imagination than that offered by Sherman and Nussbaum
reveals that our moral questions about self-identity, perceptions of the other, and the
relationships between self and other are always answered in view of our images of the world
as it is and of its possibilities. These images help to organize and give meaning to our
experience using the tools of narrative, metaphor, and symbolism that we find amidst the
cultural interactions, social arrangements, and institutional structures in which we are
located. We can describe different types of moral imagination by highlighting their use of
narrative, metaphorical, and symbolic schemes. Furthermore, types of moral imagination
can foster or hinder activities of moral imagining, such as entering into others’ stories,

appreciating their perspectives, drawing connections among various experiences, and
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considering myriad possibilities for the world. In turn, vivid and expansive moral imagining
can transform our images of the world and its possibilities. Awareness of the types of moral
imagination we draw upon and our activities of moral imagining may help us to understand
processes of ethical discernment because imagination both precedes and accompanies
perception, emotion, and reason as we try to make sense of moral situations. Without
understanding our images of the world and its possibilities, we cannot understand ourselves,

others, or our relationships.

V. Moral Imagination and Justice as Equity

What difference then does vivid and expansive moral imagining make for efforts to
realize justice as equity? Consider first the images of the world and its possibilities
presupposed by a legalistic interpretation of justice. In a parenthetical statement above, I
remarked that even with strict legal justice, moral imagination would play its part, although it
would seem that vividness and expansiveness would actually hinder the realization of justice
here. This interpretation of justice depends upon images of the world as governed by laws
that comprehensively, universally, and accurately account for all types of wrongdoing.
According to these images, law reflects the balance of the moral order of good against evil
and right against wrong. The only possibility in response to a crime according to this sort of
moral imagination is the return of punishment against offenders in order to reinstate the
moral balance upheld by law. The content of the sort of moral imagination presupposed by
a legalistic interpretation of justice may be summarized in one of its central symbols: Lady
Justice. Standing with sword and scale, she represents the force of law backed by the
violence of punishment as well as the balance of the cosmic order (she is a goddess). Her

image typically appears in front of courts of law, which assume the symbolic power of Lady
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Justice in their efforts to uphold the law. When we settle down to apply laws to particular
situations according to the mandates of reason, as a legalistic interpretation dictates, we have
already imagined the world as one in which Lady Justice reigns. This interpretation of
justice, therefore, assumes a particular type of moral imagination because it draws on certain
images of the world and its possibilities in which this interpretation can be meaningful.

A legalistic interpretation of justice does not necessarily require, or even encourage,
vivid and expansive moral imagining. Lady Justice does wear a blindfold after all. Her
inability, or unwillingness, to see symbolizes the requirement that justice apply the law
strictly, without consideration of the particular characteristics of the offense, offender,
victims, or communities in which the crime took place. Undeniably, her blindness often
serves justice because all too frequently the consideration of certain characteristics of
stakeholders in a crime, such as their racial or ethnic backgrounds, have resulted in unequal
treatment under the law—hence, the advent of sentencing guidelines in the 1980s as a
reform of our criminal and juvenile justice systems. Nevertheless, blindness also inhibits her
ability to recognize when the law might be mistaken or biased or overly harsh in particular
circumstances. Justice cannot deviate from the law, cannot ponder responses to crime that
have not been enumerated by a legislator, and cannot recognize situations in which the law
has nothing to say or would seem to get it wrong. A legalistic interpretation of justice
discourages expansive and vivid moral imagining because it assumes that the only procedure
or principle necessary for judgment is the balancing of the scales, which were presumed to
be balanced at the outset. We ought not to contemplate the narratives of the lives of
victims, offenders, and community members because their stories are irrelevant to this
procedure. We ought not try to make connections between the crime and other aspects of

our experience, such as possible connections between theft and economic plight. Nor ought
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we attempt to enliven our images of the case in order to understand it more fully; to
understand it, we need only the facts that we can plug into a chart or logarithm. And we
ought not to consider possibilities other than sentences enumerated in the law. A legalistic
interpretation of justice therefore narrows and deadens moral imagining.

To be fair, our current criminal and juvenile justice systems do not fully embody a
legalistic interpretation of justice in practice. Some aspects of our courts of law rather defy
the ideal represented by Lady Justice. In the last few decades, for example, the use of
victims’ impact statements, which situate particular offenses within the contexts of victims’
lives, has become more prevalent. Also, in determining mitigating and aggravating factors in
sentencing phases of particular offenses, especially capital offenses, the life stories of
offenders have been told in court in an effort to reveal the effects of bad education, physical
and mental abuse, or poverty on criminal behavior. Moreover, many judges bristle against
the restrictions placed upon them by sentencing guidelines precisely because they find that
these restrictions inhibit them from responding to the particulars of specific cases where the
law might fail for various reasons. These practices and efforts help to lift the blindfold, to
allow the people who participate in our criminal and juvenile justice systems to enter into
others’ narratives, to appreciate their perspectives, to draw connections among cases, and to
contemplate possibilities outside of mandatory or routine sentences—and so to consider the
demands of justice as equity as well as the demands of the law.

But these aspects moral imagining ought not to be overemphasized; the practices of
our current criminal and juvenile justice systems still give little room for this faculty. The
vast majority of cases are dispensed with through plea bargaining, in which no one gets to
tell any story. Moreover, plea bargaining has become increasingly a practice of applying the

same short-hand sentence to similar types of crime for the sake of expedience, without
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respect to the particulars of each offense, offender, victim, or community."”" Those cases
that are not pled out meander through largely adversarial procedures that only permit moral
imagining in the final moment—at sentencing. Even then, the judgment is typically left to
the judge alone, and her discernment process is restricted evermore by the requirements of
sentencing guidelines designed by legislators. This system would seem to deaden and narrow
moral imagining, to limit images of the world as it is and its possibilities available to the
people who participate in it. Reflection and action concerning self-identity, perceptions of
the other, and relationships between self and other are confined by the dictates of law, and
the resolution of the ambiguities, conflicts, and disturbances raised by crime only comes
through reference to legal codes. Of course, the principles and procedures of our legal
systems offer important protections for everyone involved in crime that ought not to be
undervalued, but many of the practices of our current criminal and juvenile justice systems
also tend to limit our faculties of moral imagination and our capacities to be equitable.

An equitable interpretation of justice in contrast presupposes images of the world
and its possibilities that are much more diverse and complex than those of a legalistic
interpretation. Martha Nussbaum summarizes this picture of the world well: “The world
of...equity...is a world of imperfect human efforts and complex obstacles to doing well.”'”?
An equitable interpretation of justice supposes a world in which law is limited because the
world contains multitudes of possibilities that cannot be summarized comprehensively,
universally, and accurately. Law is undeniably necessary for the good ordering of communal
life, and in some ways, it does uphold a moral order. But a view of the world from a

position of equitable justice sees ways in which the law can also be incomplete and incorrect,

101 For an overview of sentencing practices in the United States, see Brian Forst, “Prosecution and Sentencing,”
in Crime, ed. James Q. Wilson and Joan Petersilia (San Francisco: ICS Press, 1995), 363-386.
102 Nussbaum (1999), 159.
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sometimes resulting in mistakes or excessive harshness. Human beings make the law to fit

their needs; it is not handed down from above by God or Lady Justice or Zeus. We cannot

know beforehand the circumstances of all crimes, and so we must allow some room for

discerning what ought to be done when the law in its generality fails us, which it inevitably

will. The scales of justice are always in flux as we stumble through this world, and

sometimes the precisely equal return demanded by corrective justice ought to be mitigated or

qualified by a touch of grace and mercy. This way of imagining the world is more piecemeal

and multivalent, admitting more of the ambiguity, complexity, and disturbance of human

experience, than the type of moral imagination associated with strict legal justice (table 1).

Table 1. Characteristics of Strict Legal Justice versus Justice as Equity

Strict Legal Justice

Justice as Equity

Judgment follows only from statement of law.

Law is important in judgment, but not the only
source of moral knowledge.

Law is comprehensive, universal, and accurate,
reflecting a balanced moral order.

Law is inherently limited because of its necessary
generality. The moral order is not necessarily
balanced already; it may reflect various
injustices, which may be reified in law.

Only judges make decisions.

People other than judges can make decision (for
example, arbitrators).

Particulars of specific cases are irrelevant to the
application of the law.

Particulars of specific cases require attention; we
cannot know how the law applies without first
attending to the particulars.

Intent of law and context of legislators is irrelevant
to application of the law.

Being equitable requires considering intent of
law and context of legislators in writing the law.

Actions are the primary data for judgment; the
context of actions, the intentions and characters of
actors, and aspects of ongoing relationships among
stakeholders are irrelevant.

Actions are important, but not the only relevant
factors in judgment. Context, intention,
character, and relationship must also be
considered.

Justice requires punishment in order to right the
balance of the moral order; amount of appropriate
punishment is enumerated in the law.

A higher form of justice allows for forgiveness,
grace, and mercy.

Litigation and force are used to reach and
implement judgment.

Negotiation and arbitration may be used to reach
judgment.

Reason is the most important faculty used in
processes of ethical discernment generally and
efforts to realize justice specifically.

Other faculties, such as emotion, imagination,
and perception, in addition to reason are
necessary for processes of ethical discernment
generally and efforts to realize justice specifically.
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The layers of images of the world and its possibilities associated with an equitable
interpretation of justice imply the need for more expansive and vivid moral imagining. The
realization of justice as equity within such a diverse and complex world requires certain
habits of character that are not necessary or encouraged within a legalistic interpretation of
justice. Aristotle describes several of these habits associated with the virtue of equity: being
merciful to the weakness of human nature, weighing the intentions of legislators in addition
to the words of legal codes, recognizing the limitations of the law and considering other
possibilities when the law fails, bearing in mind the entire life stories of offenders when
examining their actions, and allowing for negotiation and arbitration rather than insisting
upon force and litigation. These habits entail activities associated with vivid and expansive
moral imagining such as entering into others’ stories; appreciating their perspectives; drawing
connections across multiple, complex experiences; and considering possibilities for the
future outside of sentences enumerated in the law.

Weighing the intentions of legislators, for example, involves entering imaginatively
into their narratives in order to appreciate their images of the world and its possibilities. By
attending to their narratives, we gain a more thorough sense of their cosmologies or
frameworks or mental maps and how particular laws fit within them. We also begin to
perceive the cultural interactions, social arrangements, or institutional structures that they
wished either to change or to uphold through legislation. Equity, therefore, requires that we
weigh the intentions of legislators undetlying particular laws, but this habit of character
demands certain capacities of vivid and expansive moral imagining that can move beyond
the often simple and coarse, gross, and monochromatic images of the world and its
possibilities presented by legal codes. The other habits of character associated with equity

likewise demand the capacities of vivid and expansive moral imagining. To supplement and
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correct the law adequately we must be able to create images of the world and its possibilities
that are subtle and high, precise, and richly colored.

In short, the realization of justice as equity requires expansive and vivid moral
imagining. The relationship between being equitable and activities of moral imagining are
summarized in table 2; exploring this relationship in processes of ethical discernment among

participants in restorative justice practices will be the focus of Chapter Four.

Table 2. Being Equitable in Comparison with Activities of Moral Imagining

Being Equitable Activities of Moral Imagining

e Attending to particulars of specific cases.
e Appreciating others’ stories and
e Looking at intentions of legislators in context in which perspectives.

laws were written.
e Drawing connections and seeing

e Understanding actions within the context of an entire relationships across experiences.
story and an entire life. Considering intentions
underlying actions. e Enlivening perceptions of particular

circumstances.
e  Giving weight to positive aspects of relationships.
e Considering myriad possibilities for the
e Allowing for negotiation and arbitration. Finding future.

responses outside of the strict demands of the law.

If our current criminal and juvenile justice systems tend to deaden and narrow moral
imagining, then in order to serve justice better, we must explore what sorts of cultural
interactions, social arrangements, and institutional structures would foster the vivid and
expansive moral imagining necessary for equitable responses to crime. The practices
associated with these interactions, arrangements, and structures would presumably help the
people who participate in them to create a wide range of images of the world and its
possibilities. Ideally they would facilitate our capacity to enter into others’ life stories and to
appreciate their worldviews. These practices would aid participants in making connections

across particular cases and considering multiple possibilities for the futures of stakeholders
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in crime. The types of moral imagination fostered within these interactions, arrangements,
and structures would allow for the diversity and complexity of experience, generating images
of the world and its possibilities that are vibrant and nuanced. The narratives, metaphors,
and symbols cultivated by these practices would leave room for ambiguity, conflict, and
disturbance in order to address the particulars of the concrete cases before us. Any criminal
or juvenile justice system that encourages this sort of vividness and expansiveness in moral

imagining would differ dramatically from the status quo.

VI.  Conclusion

I began this chapter with a warning to the reader that the bulk of Western moral
philosophy would deny the significance of moral imagination in processes of ethical
discernment generally and in efforts to justice specifically. In a world in which we would
often prefer clear answers to moral questions, especially questions of justice, imagination as a
cognitive faculty would seem to introduce too much ambiguity, conflict, and disturbance
into the organization of our experience. Reason trumps imagination, as well as the related
faculties of perception and emotion, because it seems to simplify the diversity and
complexity of the world brought to light when we attend closely to the particulars. It
provides straight-forward conclusions about right and wrong, good and evil. The view that
reason should be the ultimate guide of our processes of ethical discernment and efforts to
realize justice is closely allied with a legalistic interpretation of justice, which supposes that
justice is served through the strict application of the law.

In the course of this chapter, however, I have introduced alternative streams of
thought that both recognize the limitations of a legalistic interpretation of justice and value

imagination, emotion, and perception alongside reason. The headwaters of one of these
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streams lie in the thought of Aristotle, who maintained that equity must supplement and
correct strict legal justice in order to attain a higher form of justice. Being equitable entails
engagement in certain activities such as attending to the particulars of specific cases,
considering the intentions of legislators and the contexts in which they wrote laws,
understanding actions within the narrative arc of an entire life, contemplating the contexts in
which a person committed an action, giving weight to the positive aspects of relationships,
and allowing for some flexibility in formulating responses to others’ actions. Nancy
Sherman and Martha Nussbaum, in their interpretations of Aristotle, have drawn upon his
discussions of justice as equity to demonstrate the need for faculties other than reason when
we embody this virtue. They have focused especially on perception and emotion, although
they have given imagination some credit for the achievement of justice as equity. The
second stream begins in the common frustrations of moral imagination authors who have
found that their disciplines depend too much upon principles and procedures in their
discernment processes. These authors have found relief for their frustrations in the concept
of moral imagination. Their work suggests that this faculty may help practitioners in their
various fields to overcome the limitations of a strictly procedural and principled
understanding of their practices.

The confluence of these streams brings together moral imagination and the
realization of justice as equity. I have defined moral imagination, drawing on the latter
stream, as the cognitive faculty that enables human beings to create images of the world and
what it could become. The activities of moral imagining include entering into others’ stories,
appreciating their perspectives, making connections across particular cases, and considering
myriad possibilities for the future. This faculty is moral because our images of the world and

what it could become situate our reflections and actions concerning self-identity, perceptions
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of the other, and relationships between self and other. We generate these images as we
engage in practices located within the contexts of cultural interactions, social arrangements,
and institutional structures. The narratives, metaphors, and symbols that fill our
imaginations arise from these contexts, and we organize our experiences schematically by
drawing upon these tools. While imagination in itself is not sufficient for being moral and it
must be accompanied by reason, emotion, and perception, this discussion has suggested that
understanding ethical discernment generally, and efforts to realize justice as equity
specifically, necessitates understanding the part that moral imagination plays.

Although imagination plays a role in the moral lives of all human beings with a
certain level of cognitive functioning, I have suggested here that some people sometimes
imagine in response to moral situations more vividly and expansively than others. The
extent to which our moral imagining is vivid and expansive depends greatly upon our
cultural, social, and institutional locations. Certain locations tend to deaden and narrow our
moral imagining while others expose us to diverse narratives, metaphors, and symbols. 1
maintain that a legalistic interpretation of justice entails a set of images of the world and its
possibilities that is constrained by the limits of the law, and so the cultures, societies, and
institutions associated with this interpretation contribute to the deadening and narrowing of
moral imagining.

But if we believe with Aristotle that this interpretation of justice needs correction
and supplementation by equity, then we will begin to see that higher forms of justice both
foster and demand vivid and expansive moral imagining. We must move beyond the
mechanical application of the law according to the mandates of reason—for example,
through sentencing guidelines—toward practices in which we enter the stories of others’

lives, appreciate their perspectives, draw connections across our experiences, and consider
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myriad possibilities for changing the world. Our imaginations must engender layers of
images of the world and its possibilities. By cultivating these practices, our efforts to realize
justice may more readily respond to the diversity and complexity of human experience,
especially as revealed in incidents of crime. Vivid and expansive moral imagining is
necessary for realizing justice as equity. With this premise established, the following two
chapters explore the type of moral imagination assumed by restorative justice advocates and
whether it fosters vivid and expansive moral imagining among participants in restorative

justice practices, thereby enabling them to respond equitably to particular cases.
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CHAPTER THREE

RESTORATIVE MORAL IMAGINATION

I. Introduction

In his classic text on restorative justice, Changing Lenses,’ Howard Zehr argues that
our current criminal justice systems fail to respond to the realities faced by offenders,
victims, and communities in the aftermath of crime. Based on rehabilitative and retributive
philosophies of punishment, our institutional responses to crime “mythologize and mystify’*
the human dramas of those people most directly affected by crime. As crime becomes
defined as an offense against the state rather than real harm caused to specific people,
victims are marginalized from the legal process, unless they are useful as state witnesses.
Offenders must disappear behind their lawyers because the adversarial legal process and the
threat of severe punishment discourages their honesty about whether and why they violated
the law. Communities become conflated with the state and have no voice other than the
prosecutor’s in a courtroom proceeding. As a result, Zehr argues, we are blind to the real
harm done to people by crime. Because our current criminal justice systems dominated by
the lenses of retribution and rehabilitation occlude our vision, the harm cannot be adequately
repaired and our current systems fail to address the needs of victims, offenders, and
communities.

According to Zehr, these failures signal the need to look at crime in a new way, to

shift the paradigm by which we understand the essence of legal offenses. He proposes a

' Howard Zeht, Changing Lenses: A New Focus for Crime and Justice (Scottdale, PA: Herald Press, 1990).
2 Ibid., 18.
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“restorative” lens that allows us to see more clearly the causes and effects of crime. This
proposal has now become one of the guiding metaphors of discussions about restorative
justice. Almost without exception, restorative justice advocates cite Zehr’s call for changing
lenses and likewise appeal to their readers to transform criminal and juvenile justice systems
to respond to crime in a restorative manner. They juxtapose restorative justice against the
dominant practices of criminal justice shaped by theories of retribution and rehabilitation.
Like Zehr, other proponents of restorative justice suggest that we must think about crime in
new ways and that our new ways of thinking will result in practices that will more adequately
respond to the experiences of victims, offenders, and communities.

Restorative justice advocates’ petition to transform our conceptions of crime is often
linked to a request that we transform our moral imaginations from a retributive or
rehabilitative type to a restorative type. They would like us to imagine those who commit
crimes, their victims, and the communities in which they live in ways that “repair the harm”
of crime rather than ways that punish or treat the offender. The purpose of this chapter is
to explore the narratives, metaphors, and symbols of a restorative type of moral imagination
as presented by leading advocates of restorative justice. Building upon a definition of
“restorative justice” explicated in the next section, I explore in the third part of this chapter
restorative moral imagination as described by advocates. This section contrasts restorative
moral imagination with rehabilitative and retributive types. In describing the narratives,
metaphors, and symbols of restorative justice, I conclude that these images ought to
encourage participants to enter into others’ stories, to appreciate their perspectives, to draw
connections across several cases, and to consider myriad possibilities for what can arise from
the moral situations precipitated by crime. That is, adopting a restorative lens on the world

and its possibilities should in theory cultivate activities of vivid and expansive moral
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imagining among participants in these practices. Doing so should also thereby enable them
be more equitable in their processes of ethical discernment than if they drew on
rehabilitative or retributive moral imaginations. In conclusion, I examine evaluative research
on restorative justice practices, suggesting that more research is needed to understand the
processes of ethical discernment of their participants. By analyzing in this chapter the work
of restorative justice advocates to uncover “restorative moral imagination,” I can then turn
in the next chapter to questions of how participants in restorative justice use and negotiate
these narratives, metaphors, and symbols in their processes of ethical discernment, whether
restorative moral imagination fosters activities of vivid and expansive moral imagining in

practice, and if restorative justice therefore better enables its participants to realize justice as

equity.

II. Defining “Restorative Justice”

Before describing restorative moral imagination, we must establish a definition of
“restorative justice” that places appropriate boundaries on this concept and its associated
practices. Although some advocates contest the need for a definition of restorative justice
and often conversations among advocates about definitions resemble what one observer

calls “a weird inter-faith squabble in an obscure religious sect,”’

the definition used here may
be a useful hermeneutical tool for filtering out models and programs that do not meet

restorative justice ideals.

3 Quoted in Gordon Bazemore and Mara Schiff, “Paradigm Muddle or Paradigm Paralysis? The Wide and
Narrow Roads to Restorative Justice Reform (Or, a Little Confusion May Be a Good Thing),” Contemporary
Justice Review 7, no. 1 (2004), 51. Howard Zehr discusses the difficulties of defining restorative justice and the
reasons for defining it despite these difficulties in his seminal text, The Little Book of Restorative Justice
(Intercourse, PA: Good Books, 2002). This book is frequently used by programs as a brief introduction to
restorative justice theories and practices for volunteers, community members, and facilitators. While
interviewing program directors, every director made sure that I had a copy of my own.
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Three particularly thorny problems arise when defining restorative justice. First, the
term is used by a broad array of programs that on the surface seem to have little in common.
Although advocates argue that restorative justice recalls ancient justice practices of
indigenous peoples around the world,* the concept has developed in the modern Western
world only within the last four decades to describe programs such as victim-offender
mediation and dialogue, truth-and-reconciliation commissions, family-group conferencing,
citizen- and neighborhood-accountability boards, and community conferencing. While the
actual practices of these programs differ significantly, they tend to share “a wide array of
face-to-face non-adversarial decision-making dialogue encounters between victim, offender,
and community members in response to specific crime and/or incidents of harm.”” These
programs most frequently involve juvenile offenders, their victims, and their communities,
but they are not limited to juvenile justice systems. The South African Truth and
Reconciliation Commission, for example, worked with a broad swath of the population of
that country from young adults to the elderly. Restorative justice programs have much in
common, but they also differ in significant ways, making definition of restorative justice a
complex matter.

Another difficulty with defining restorative justice is that while this concept has been
widely used, it has also been widely abused. This problem is particularly evident in the

United States where most restorative justice programs are small, local operations that may

#'This claim is quite common throughout restorative justice literature; an exhaustive citation of everyone who
makes it is impossible. For some examples, see Denise Breton and Stephen Lehman, The Mystic Heart of Justice:
Restoring Wholeness in a Broken World (West Chester, PA: Chrysalis Books, 2001); Daniel W. Van Ness and Karen
Heetderks Strong, Restoring Justice, 2" edition (Cincinnati: Anderson Publishing Company, 2002); Gordon
Bazemore and Mara Schiff, Juvenile Justice Reform and Restorative Justice: Building Theory and Policy from Practice
(Portland, OR: Willan Publishing, 2005); Elmar Weitekamp, “The History of Restorative Justice,” in Restorative
Juvenile Justice: Repairing the Harm of Youth Crime, ed. Gordon Bazemore and Lode Walgrave (Monsey, NY:
Criminal Justice Press, 1999); and Howard Zehr (1990). See also Zeht’s The Little Book of Restorative Justice
(Intercourse, PA: Good Books, 2002).

5> Bazemore and Schiff (2005), 35.
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not have much contact with peers around the country and the world.® Facilitators of some
restorative justice programs could look at other programs that claim to be restorative and see
little or nothing restorative about them. One reason for this difficulty is that restorative
justice programs have arisen in the United States at the same time that criminal and juvenile
justice systems have become more punitive by transferring young offenders to criminal
courts and restricting judicial discretion through various forms of sentencing guidelines,
including mandatory-minimum, determinate, and blended sentencing mandates.
Criminologists Gordon Bazemore and Mara Schiff observe that,

Interestingly, and somewhat ironically, during roughly this same period [since

the 1970s], some twenty states also adopted restorative justice language into

their juvenile court purpose clauses, while another fifteen added restorative

justice to state juvenile justice administrative codes or similar policy

documents.... Indeed, restorative justice language in some states...was

passed as a part of the same juvenile justice legislation that contained more

punitive provisions mandating expanded transfer to criminal court.’
The simultaneous rise of punitive justice systems and restorative justice has resulted in
confusion about the meaning of restorative justice. A cynical interpretation of these events
would suppose that legislators included the language of restorative justice in order to soften
the blow of punitive measures that have circumscribed the social welfare powers of the
juvenile court. A slightly less cynical interpretation would suppose that legislators just did

not know what restorative justice entails, but included the term because of its catchiness or

political correctness. Of course, more hopeful interpretations are possible. However, the

¢ Bazemore and Schiff (2005) discuss this difficulty as a product of “the historical absence of any national
juvenile justice legislation” in the United States (6). Their text provides a helpful account of the prevalence of
types of restorative justice programs throughout the U.S. and their faithfulness to restorative principles. Other
nations, including New Zealand, Australia, and Great Britain, have been able to create mandates for restorative
justice in their juvenile justice systems, contributing to consistency and accountability in their programs because
of guidance on a national level.

7 Ibid., 6.
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lack of support for implementing restorative justice programs in most (though admittedly
not all) states militates against them.®

A third challenge in defining restorative justice is that it is one among many
competing alternative conceptions of justice that have arisen over recent years, including
community and transformative justice.” “Community justice” advocates, for example, often
include restorative justice among their ideal concepts and practices, but restorative justice is
also merely one component in a broader program that also includes community policing and
corrections. Determining where restorative justice stops and community justice starts is
difficult. Likewise, drawing the line (if there is one) between restorative justice and
“transformative justice” presents problems. Viewing transformative justice as a corrective of
underlying inequalities throughout society, various advocates have argued that
transformative and restorative justice are identical, overlapping, and diametrically opposed.

Together these challenges suggest that any definition of restorative justice must
describe existing programs while both offering normative guidance as to what counts as
restoration and remaining open to innovation in restorative justice in the future. It must also

address both the processes and the outcomes of restorative justice. These requirements,

8 Minnesota, for example, is one notable exception. As will become apparent in Chapter Four, Colorado also
has the potential to be an exception, although the jury is still out in this case. On March 31, 2008, Governor
Bill Ritter signed into law House Bill 08-1117, which gives judges the authority to offer accused juvenile
offenders the legal option to participate in restorative justice processes voluntarily. While the law opens the
door to restorative justice, it does not provide funding for the programs necessary to implement it. See Joshua
Wachtel, “Colorado Children’s Code Authorizes Restorative Justice Conferences for Adjudicated Youth (Parts
1 & 2),” Restorative Practices eForum, International Institute of Restorative Practices, posted May 21 and July 17,
2008, www. iirp.org.

° The March 2004 issue of Contemporary Justice Review (7, no. 1) provides a useful collection of articles by leaders
in these movements debating the relationships among community, transformative, and restorative justice. For
a good introduction to community justice see David R. Karp and Todd R. Clear, “Community Justice: A
Conceptual Framework,” in Criminal Justice 2000, vol. 2 in Boundary Changes in Criminal Justice Organizations
(Washington, D.C.: National Institute of Justice, 2000): 323-368. Available at

http:/ /www.ncjrs.gov/ criminal_justice2000/vol_2/02i2.pdf. Also, David R. Katp and Todd R. Cleat, eds.,
What is Community Justice? Case Studies of Restorative Justice and Community Supervision (Thousand Oaks, CA: Sage
Publications, 2002). For an overview of transformative justice, see M. Kay Harris, “Transformative Justice:
The Transformation of Restorative Justice,” in Handbook of Restorative Justice: A Global Perspective, ed. Dennis
Sullivan and Larry Tifft (New York: Routledge Press, 2006): 555-560.
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therefore, disqualify the definition offered by Paul McCold and Ted Wachtel, who claim that
restorative justice is “a collaborative process involving those most directly affected by a
crime, called the ‘primary stakeholders,” in determining how best to repair the harm caused
by the offense.”"’ The main problem with this definition is that it focuses on the processes
of restorative justice without delimiting the outcomes. Any outcome of these processes
would be considered restorative, even if the primary stakeholders collaborated to repair the
harm in a retributive or rehabilitative manner. Howard Zeht’s definition—*“a process to
involve, to the extent possible, those who have a stake in a specific offense and to
collectively identify and address harms, needs, and obligations, in order to heal and put
things as right as possible”—does little better."" By emphasizing process and excluding
consideration of outcomes, he also seems to suggest that any outcome of a restorative justice
process is de facto restorative.

Problems with these definitions are evident in a case described by John Braithwaite. '
The participants in a restorative justice process in Canberra, Australia agreed that a 12-year-
old boy who had shoplifted should wear a t-shirt emblazoned with the words “I am a Thief”
in front of the store from which he stole. During this conference, all the major stakeholders
in the offense participated to identify and repair the harms that the young boy caused, and
they all felt that they had put things right. Yet the outcome of the process was a humiliating
and demoralizing experience for the offender, who was not reintegrated into the community
after fulfilling his obligations arising from his offense. Controversy followed this decision

because some advocates argued that any outcome from a restorative justice process is

10 Paul McCold and Ted Wachtel, I Pursuit of Paradigm: A Theory of Restorative Justice, paper presented at the XIIT
World Congtress of Criminology, 10-15 August 2003, Rio de Janeiro, 1. Retrieved at
http://fp.entet.net/restorativepractices/ paradigm.pdf.

"1 Howard Zehr (2002), 37.

12 John Braithwaite, Restorative Justice and Responsive Regulation New York: Oxford University Press, 2002).
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restorative while others found that this outcome did more to shame and stigmatize the boy
than to repair the harm caused by his crime. Critics called for restrictions on conference
agreements in order to avoid degrading or humiliating outcomes and suggested that
restorative principles should prohibit any such outcomes in the future.

To address these issues, Gordon Bazemore and Lode Walgrave have created a “goal-
focused” definition of restorative justice: “every action that is primarily oriented to doing
justice by repairing the harm that has been caused by a crime.”" For the purposes of this
text, this definition provides the most appropriate boundary to delineate restorative justice; it
will serve as a hermeneutical filter for models and programs that meet restorative ideals. It
describes a wide-range of programs from New Zealand family-group conferencing to the
South African Truth and Reconciliation Commissions, and it may include a variety of actions
that fall outside of existing restorative justice programs, allowing for future innovation in the
field of restorative justice. This definition also includes a normative requirement: an action
must seek to “repair harm” to be restorative. The outcome of the Canberra conference, for
instance, would be rejected as restorative justice because it aimed not at repairing the harm
associated with the crime, but at causing harm to the boy, punishing him for the sake of
punishment and inflicting more harm that would then need to be repaired as well. Another
advantage of this definition is that it includes processes and outcomes since both are actions

that satisfy the normative requirement of repairing harm.

13 Gordon Bazemore and Lode Walgrave, “Restorative Juvenile Justice: In Search of Fundamentals and an
Outline for Systemic Reform,” in Restorative Juvenile Justice: Repairing the Harm of Youth Crime, ed. Gordon
Bazemore and Lode Walgrave (Monsey, NY: Criminal Justice Press, 1999b), 48.
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Each of the components of this definition requires greater elaboration."* First, like
most restorative justice advocates, Bazemore and Walgrave reject a definition of “crime” as a
violation of the law or an offense against the state. Instead, they maintain that crime is first
and foremost harm done by offenders against other people. The harm that offenders cause
through the commission of crime may include “material losses, physical injuries,
psychological consequences, relational problems, and social dysfunctions.”'” This alternative
definition of crime emphasizes the relational aspects of restorative justice and stresses that
the central conflict caused by crime is not between offenders and the state, but between
offenders and their victims.

Second, victims are primarily defined as the individuals most directly hurt by crime,
but also secondarily as the community in which a crime occurred because it also has
undergone material, physical, psychological, relational, and social harms. Bazemore and
Walgrave waffle as to whether society or the state should also be considered a victim, but
seem to suggest that the government has a role, albeit a supporting role, in repairing the
harm caused by crime.

Finally, Bazemore and Walgrave offer a three-tiered interpretation of “doing justice.”
They maintain, first, that doing justice entails legal protection of the procedural rights of all
participants as citizens of a particular jurisdiction. Here Bazemore and Walgrave suggest that
the state has a supporting role in restorative justice insofar as it can provide certain
safeguards through measures such as legal review of restorative justice processes and

outcomes that protect against violation of the rights of victims and offenders.

14 In an article highly critical of this definition, Paul McCold claims that what he calls Bazemore and Walgrave’s
“maximalist model” allows court-ordered community services and other retributive sanctions to count as
restorative. However, McCold’s criticisms are based on several mischaracterizations of Bazemore and
Walgrave’s argument. In particular, McCold does not seem to acknowledge Bazemore and Walgrave’s
elaboration of the components of their definition. See Paul McCold, “Toward a Holistic Vision of Restorative
Juvenile Justice: A Reply to the Maximalist Model,” Contemporary Justice Review 3.4 (2000): 357-414.

15> Bazemore and Walgrave (1999b), 49.
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Second, doing justice means attaining “satisfaction of all parties with a stake in the
offense.”'® Bazemore and Walgrave describe what satisfaction might mean for victims,
offenders, and communities. For victims, satisfaction requires the opportunity to express
anger and fear; the feeling that they have been heard, supported, and taken seriously; and
reparation or compensation for their losses. Offenders should be informed that they have
harmed others through their crime. They also need to have the opportunity to repair the
damage caused by their wrongdoing. The satisfaction of communities requires the re-
establishment of social efficacy and cohesion with the reintegration of both victims and
offenders in a safe and secure environment.

Lastly, doing justice requires establishing “a feeling of eguity, of being treated in a
similar way as others in similar circumstances.”'” Note that for Bazemore and Walgrave
“doing justice” corresponds better with an Aristotelian interpretation of justice as equity
than with a legalistic interpretation of justice, although they do not develop their
understanding of equity any more than this brief description, thereby limiting comparison of
this interpretation with Aristotle’s. Nonetheless, for Bazemore and Walgrave, the justice of a
case is primarily determined not by strict application of the law, but by like treatment for like
cases. They do not discuss any further what is required to realize like treatment for like
cases. However, understanding equity as like treatment seems to imply that doing justice
requires consideration of the particulars of every case on its own terms, allowing for
thorough consideration of how cases differ or are alike.

In sum, Bazemore and Walgrave define “restorative justice” as every action that is
primarily oriented to achieving fairness and satisfaction for all parties affected by a crime—

victims, offenders, and communities—while protecting their legal rights, often with the

16 Ibid. Emphasis in original.
17 1bid., 53. Emphasis in original.



114

assistance of the state. Fairness and satisfaction are achieved by repairing the material,
physical, psychological, relational, and social harms caused by a crime, defined as the
infliction of harm by an offender upon other people. This interpretation of restorative
justice includes both the processes of reaching consensus among victims, offenders, and
communities about how to repair the harm of a crime and the outcomes of these processes,
thereby avoiding the difficulties with McCold and Wachtel’s and Zehr’s definitions.
Furthermore, this definition accounts for a broad array of programs and models that abide
by restorative ideals, and it allows for innovation in the field. It also has a normative
component with its insistence that actions must repair the harm caused by crime, thereby
filtering out retributive and rehabilitative programs and models that instead follow the
normative guides of balancing the scales of justice or treating the illness of offenders.
Because of these strengths, Bazemore and Walgrave’s definition will serve within this
dissertation as the measure of which models and programs count as restorative.

Building upon the foundation of this definition, Bazemore and Walgrave suggest
delineating principles that define the goals of their “goal-focused” definition.'® The
literature on restorative justice provides many options for what these principles could be.
Bazemore and Walgrave draw upon Daniel Van Ness and Karen Heetderks Strong’s three
principles of restorative justice, which are among the most commonly cited principles in the

literature:

18 Bazemore and Schiff (2005) employ a similar strategy when defining restorative justice. I use the term
“principle” here because it is the most common term within restorative justice literature. For now, I will use
these principles in my definition of restorative justice, although I dispute the model of the moral life that this
definition presupposes. That is, this definition assumes that principles are central to the moral life rather than
summaries of moral experience. While principles are important as guidelines and they may support an
environment that fosters certain virtues, most people do not behave in a certain way because they are applying
a principle to a given situation. Rather they have been formed in an environment that supports certain
principles and that formation leads them to behave in a particular manner as new situations arise. My use of
these principles is meant to delineate what types of programs might be restorative. Programs that facilitate the
participation of all stakeholders, draw on their participation to delineate the harm and appropriate measures to
repair it, and empower communities to preserve public order fall within this definition.
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(1) “Justice requires that we work to restore those who have been injured: victims,
communities, and even offenders;”

(2) “Those most directly involved and affected by crime—rvictims, offenders, and
community—should have the opportunity to participate as fully in the response
as they wish;” and

(3) “While the government is responsible for preserving a just public order, the
community’s role in establishing and maintaining a just peace must be given
special significance.” "’

These principles represent both what many restorative justice programs actually do as well as
what they aspire to do, and they are commonly recognized by restorative justice practitioners
as restorative.”’ They describe and prescribe “repairing the harm” as including the outcome
of “healing” injuries caused by crime as well as the injuries that may have contributed to
crime (for example, systemic injuries incurred by offenders such as poverty); empowerment
of lay stakeholders through participation in processes to respond to crime; and
transformation of relationships of the government to communities in which crimes occur,
leading to the de-professionalization and informalization of legal proceedings regarding
crime. With the goal-focused definition, these principles help to distinguish restorative
justice programs and literature; to summarize the moral knowledge of practitioners,
theorists, and advocates; and to evaluate the extent to which programs achieve

“restorativeness.” The models and programs considered in this dissertation will satisfy the

goal-focused definition.

19 Van Ness and Strong (2002), 38-43. Several advocates of restorative justice as well as their professional
guilds have offered comprehensive accounts of the principles of restorative justice. Among the most
influential is The Declaration of Lenven on the Advisability of Promoting the Restorative Approach fo Juvenile Crime, from
the first International Conference on “Restorative Justice for Juveniles: Potentialities, Risks, and Problems for
Research,” 12-14 May 1997, Leuven, Belgium. Another international document describing a general consensus
on restorative justice principles is Basic Principles on the Use of Restorative Justice Programmes in Criminal Matters,
United Nations, 2000. Other authors that have delineated restorative justice principles include Zehr (2002),
especially Chapter Two.

20 Bazemore and Schiff (2005) performed a qualitative study of restorative justice programs to verify the extent
to which facilitators recognize these principles as restorative and succeed in implementing them. Their text
offers unique insight into some of the challenges of operating programs according to principles that are
difficult to put into practice and that often come into conflict.
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III.  Moral Imagination Among Restorative Justice Advocates

While this definition of restorative justice helps to delimit the literature and programs
pertinent to a discussion of restorative moral imagination, it does not fully reveal what
restorative moral imagination might be. As defined in previous chapters, moral imagination
is the cognitive faculty that empowers human beings to create images of the world and its
possibilities. These images inform our understanding of ourselves, others, and our
relationships with one another through the schematic use of narratives, metaphors, and
symbols. Because of the schematic character of moral imagination, we can describe different
types of moral imagination in terms of the narratives, metaphors, and symbols that they use.
Some types of moral imagination are better suited to fostering the activities of vivid and
expansive moral imagining. This section explores “restorative moral imagination” as
presented by advocates, especially as they contrast restorative justice with rehabilitation and
retribution. I conclude that narratives, metaphors, and symbols of restorative moral
imagination would seem to promote activities of vivid and expansive moral imagining in the
processes of ethical discernment among participants in these practices, and so better enable
them to realize justice as equity in their responses to crime.

In this exploration, “restorative moral imagination” is my term, not a term
indigenous to restorative justice advocates. However, following Howard Zehr, most
advocates agree that the success of restorative justice depends not only on transforming
criminal and juvenile justice systems, but also upon transforming how we envision the world
and its possibilities, that is, our moral imaginations, particularly our images of crime and
justice. Thus, while restorative justice advocates do not use the term “moral imagination” as
I have defined it, they do draw upon the concepts encapsulated within it. They often argue

that restorative justice requires a whole new worldview in order to achieve the goals and
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abide by the principles detailed in defining restorative justice. Mark Umbreit, for example,
writes,
At a time when the public debate around issues of crime and punishment is
driven largely by political leaders embracing the conservative or liberal
solutions of the past, restorative justice offers a fundamentally different framework
for understanding and responding to crime and victimization in society.
He continues, “Restorative justice provides an entirely different way of thinking about crime and
victimization.”” For Umbreit, restorative justice completely breaks with other models of
criminal and juvenile justice by emphasizing the need to repair the harm of crime. This
emphasis entails a new way of envisioning offenders, victims, communities, and their
relationships, a new type of imagination relative to the moral situation precipitated by crime.
In an argument similar to Umbreit’s, Daniel Van Ness and Karen Heetderks Strong
conclude their seminal text on restorative justice with an invitation to change our criminal
and juvenile justice systems first by changing our visions of ourselves, others, and our
relationships with each other. They write that restorative justice
begins with transformation of ourselves, for we too have recompense to pay,
reconciliation to seek, forgiveness to ask, and healing to receive. We look
not only for justice “out there,” but must turn the lens on ourselves as well—
on our daily patterns of life and on our treatment of and attitudes toward
others. Restorative justice is an invitation to renewal in communities and
individuals as well as procedures and programs. Transformation of the world
begins with transformation of ourselves.”
Van Ness and Strong maintain that restorative justice compels us to look again at how we
envision ourselves within the world and to reconsider what both could become. The

changes promised by restorative justice cannot come about without self-transformation,

including transformation of our moral imaginations.

28 Mark S. Umbreit, The Handbook of Victim-Offender Medjation (San Francisco: Jossey-Bass, 2001), xxv, emphasis
mine.
22 Ibid., xxvii, emphasis mine.

23 Van Ness and Strong (2002), 249.
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Dennis Sullivan and Larry Tifft likewise call for an entirely different way of thinking
with restorative justice, although they argue for even more extensive changes of our moral
imaginations than most advocates. They write that restorative justice requires a “process of
transformation, of examining and dislodging the justifications for treating others as less than
one’s self.”** This process of transformation, Sullivan and Tifft argue, leads us to reject
power in response to the needs of others. In turn, “the process of stripping ourselves of
powet works on the imagination.”*> For Sullivan and Tifft, this process is mystical, moral,
political, and economic, changing one’s entire way of being in the world:

Through the selfless presence that the unveiling process fosters, the

aspirant’s imagination projects the more whole self into the life

circumstances of others so as to experience on a feeling level how those
others live, and then to incorporate the concerns of these others into one’s

own life. The boundaries between self and other disintegrate.*

The disintegration of boundaries between self and other, especially between victims and
offenders, indicates a radical change in moral imagination for restorative justice compared to
retributive and rehabilitative models, according to Sullivan and Tifft. Retribution and
rehabilitation require the separation of ourselves from others, usually resulting in
relationships based on power instead of responding to each other’s needs. The call of
Sullivan and Tifft to selflessly strip ourselves of power and to give ourselves over to the
needs of others, to the point where we cannot differentiate between their needs and our
own, is a call to transform our moral imaginations based on their model of restorative

justice. They believe that without this transformation, the political and economic

transformations promised by restorative justice are impossible.

24 Dennis Sullivan and Larry Tifft, Restorative Justice: Healing the Foundations of Our Everyday Lives Monsey, NY:
Willow Tree Press, 2001), 168.

%5 Ibid., 173, emphasis mine.

26 Ibid., 173-174.
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Similar rhetoric about transforming moral imagination fills restorative justice
literature.”” Although restorative justice advocates do not use the term “moral imagination”
in their appeals for transformation, they frequently refer to the concepts contained within
this term. For most advocates, the full realization of restorative justice comes about only
when we fundamentally rethink the ways we imagine ourselves, others, and our relationships.
The arguments of Umbreit, Sullivan and Tifft, and Van Ness and Strong among others
exemplify this appeal to adopt new images of the world and its possibilities in response to
the problems of crime and victimization.

In addition to agreeing that we must transform our moral imaginations, most
advocates of restorative justice would agree that retributive and rehabilitative moral
imaginations currently dominate societal responses to crime. The narratives, images, and
metaphors that members of our society and culture most frequently draw upon in the wake
of crime call for either the punishment or the treatment of offenders. Transformation
requires rejection of retributive or rehabilitative moral imaginations and replacement by
restorative moral imagination. Examining these other types of moral imagination as
presented by restorative justice advocates clarifies the content of restorative moral

imagination by contrast. I do not suppose that the descriptions of retributivism and

27 Other examples of restorative justice advocates using rhetoric of “transformation” and “change” with respect
to moral imagination can be found in Gordon Bazemore and Mara Schiff, “What and Why Now:
Understanding Restorative Justice,” in Restorative Community Justice: Repairing Harm and Transforming Communities,
ed. Gordon Bazemore and Mara Schiff (Cincinnati, OH: Anderson, 2001): 21-46; John Braithwaite,
“Restorative Justice and a Better Future,” Dalhousie Review 76.1 (1996): 9-32; Braithwaite (2002); Breton and
Lehman (2001); John R. Gehm, “The Function of Forgiveness in the Criminal Justice System,” in Restorative
Justice on Trial: Pitfalls and Potentials of Victim-Offender Mediation—International Perspectives, ed. Heinz Messmer and
Hans-Uwe Otto (Dordrecht, the Netherlands: Kluwer, 1992): 541-550; Joe Hudson and Burt Galaway,
“Introduction,” in Restorative Justice: International Perspectives, ed. Joe Hudson and Burt Galaway (Monsey, NY:
Criminal Justice Press, 1996): 1-14; Virginia Mackey, Reszorative Justice: Toward Nonviolence (Louisville, KY:
Presbyterian Criminal Justice Program, 1997); McCold (2000); Lode Walgrave, “Beyond Retribution and
Rehabilitation: Restoration as the Dominant Paradigm in Judicial Intervention Against Juvenile Crime,” paper
presented at the International Congress on Criminology, Budapest, Hungary, 1993; Weitekamp (1999); and
Evelyn Zellerer and Joanna B. Cannon, “Restorative Justice, Reparation, and the Southside Project,” in What is
Community Justice: Case Studies of Restorative Justice and Community Supervision, ed. David R. Karp and Todd R. Clear
(Thousand Oaks, CA: Sage Publications, 2002): 89-107.
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rehabilitationism by restorative justice advocates necessarily reflect the ideas of these two
models of criminal justice; in many ways, their descriptions are caricatures of these models
and idealizations of restorative justice.” 1 offer their descriptions in order to highlight the
contrast that advocates see between restorative justice and retributive and rehabilitative
responses to crime, and so to better reveal the distinctive narratives, metaphors, and symbols
of restorative justice.”

The distinctions among retributive, rehabilitative, and restorative moral imaginations
becomes apparent beginning with metaphors for crime attributed to each by restorative
justice advocates. Once crime in each type of imagination is described, other components of

its schematic worldview follow logically (table 3). So rehabilitative models of criminal

28 For readers interested in how advocates of rehabilitative and retributive schemes would represent themselves
and their ideas, Andrew von Hirsch and Andrew Ashworth have collected source texts from various models of
ctiminal justice in Principled Sentencing: Readings on Theory and Poliey, 274 edition (Oxford: Hart Publishing, 1998).
Advocates of retributive justice, or what advocates would generally describe as justice based on “desert,”
include Michael Moore in “The Moral Worth of Retribution,” in Responsibility, Character, and the Emotions: New
Essays in Moral Psychology, ed. Ferdinand Schoeman (Cambridge: Cambridge University Press, 1987): 179-219;
Andrew von Hirsch in Doing Justice: The Choice of Punishments New York: Hill and Wang, 1976), among other
texts; R.A. Duff in “Desert and Penance,” in Principled Sentencing: Readings on Theory and Policy, 2°4 edition
(Oxford: Hart Publishing, 1998): 161-167; H.L.A. Hart in Punishment and Responsibility: Essays in the Philosophy of
Law, 2 edition (New York: Oxford University Press, 2008); and Norval Mortis in Punishment, Desert, and
Rebabilitation (Washington, DC: U.S. Government Printing Office, 1976). Michael Tonry in “Proportionality,
Parsimony, and Interchangeability of Punishments,” in Penal Theory and Penal Practice, ed. R.A. Duff et al.
(Manchester: Manchester University Press, 1992) and Barbara Hudson in “Beyond Proportionate Punishment:
Difficult Cases and the 1991 Criminal Justice Act,” Crime, Law, and Social Change 22 (1995): 59-78 also advocate
hybrid models of retributivism, in which principles of desert are mitigated by the concerns of other models of
criminal justice. The Mode! Penal Code by the American Law Institute (Philadelpia: American Law Institute,
1962) is a classic of rehabilitation theory. Advocates of rehabilitation include Francis T. Cullen and Karen E.
Gilbert in Reaffirming Rehabilitation (Cincinnati: Anderson Publishing Co., 1982) and Sue Rex in “A New Form
of Rehabilitation?” in Principled Sentencing: Readings on Theory and Policy, 2°4 edition (Oxford: Hart Publishing,
1998): 34-41.

2 Not all restorative justice advocates would agree with strict distinctions among testorative justice and
retributive and rehabilitative models of criminal justice. Kathleen Daly, for example, argues persuasively that in
practice all justice models tend to ovetlap and sharp lines drawn between them tend to obscure what the
concepts of restoration, rehabilitation, and retribution actually do. While I agree with Daly that these lines
should not be drawn too sharply, most advocates still draw these lines, and how they draw them reveals how
they understand restorative moral imagination versus retribution and rehabilitation. See Kathleen Daly,
“Restorative Justice: Moving Past the Caricatures,” paper presented to the Seminar on Restorative Justice,
Institute of Criminology, University of Sydney Law School, April 1998a, available at

http:/ /www.gj.edu.au/school/ccj/kdaly.html, accessed January 2006; “Revisiting the Relationship between
Retributive and Restorative Justice,” in Restorative Justice: Philosophy to Practice, ed. Heather Strang and John
Braithwaite (Aldershot: Ashgate/Dartmouth, 2000): 33-54; and “Restorative Justice: The Real Story,”
Punishment and Society 4.1 (2002): 55-79.
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justice, according to restorative justice advocates, envision crime as merely a symptom of
some sort of systemic ailment or disturbance—whether emotional, mental, social, spiritual,
or physical—of people who violate the law.” Imagining crime as a symptom of a more
serious disease suggests the remaining aspects of rehabilitative moral imagination. Offenders
are viewed as ill, or as patients needing treatment, and therefore they are not responsible for
their crime because their behavior is determined by their particular ailment. They lack free
will, and their personalities are plastic and malleable, permitting the possibility of a cure.
Since a particular crime is only a symptom of an offender’s illness, victims are
inconsequential to the response to crime because they cannot heal the offender. The
important relationship is between offenders and the state, built on a social welfare model.
Criminal and juvenile justice systems determine the proper treatment for each individual
offender based on his or her “best interests.” The state employs highly trained professionals
to treat the various types of illness, and the treatment by the state stops only when the

offender is deemed rehabilitated, often resulting in long indeterminate sentences.

30 This depiction of rehabilitative moral imagination follows its portrayal in various restorative justice texts,
including Gordon Bazemore, “Three Paradigms for Juvenile Justice,” in Restorative Justice: International Perspectives,
ed. Burt Galaway and Joe Hudson (Monsey, NY: Criminal Justice Press, 1996): 37-67; Gordon Bazemore,
“After Shaming, Whither Reintegration: Restorative Justice and Relational Rehabilitation,” in Restorative Juvenile
Justice: Repairing the Harm of Youth Crime, ed. Gordon Bazemore and Lode Walgrave (Monsey, NY: Criminal
Justice Press, 1999): 155-194; Gordon Bazemore and Mark Umbreit, “Rethinking the Sanctioning Function in
Juvenile Court: Retributive or Restorative Responses to Youth Crime,” Crime and Delinguency 41.3 (1995): 296-
316; Gordon Bazemore and Lode Walgrave, “Introduction: Restorative Justice and the International Juvenile
Justice Crisis,” in Restorative Juvenile Justice: Repairing the Harm of Youth Crime, ed. Gordon Bazemore and Lode
Walgrave (Monsey, NY: Criminal Justice Press, 1999a): 1-14; Wesley Cragg, The Practice of Punishment: Towards a
Theory of Restorative Justice New York: Routledge, 1992); Barry C. Feld, “Rehabilitation, Retribution, and
Restorative Justice: Alternative Conceptions of Juvenile Justice,” in Restorative Juvenile Justice: Repairing the Harm of
Youth Crime, ed.Gordon Bazemore and Lode Walgrave (Monsey, NY: Criminal Justice Press, 1999): 17-44;
Dean E. Peachey, “Restitution, Reconciliation, Retribution: Identifying the Forms of Justice People Desire,” in
Restorative Justice on Trial: Pitfalls and Potentials of Victim-Offfender Mediation—1International Perspectives, ed. Heinz
Messmer and Hans-Uwe Otto (Dordrecht, the Netherlands: Kluwer, 1992): 551-558; Sullivan and Tifft (2001);
Van Ness and Strong (2002); Andrew Von Hirsch, et al., eds., Restorative Justice and Criminal Justice: Competing or
Reconcilable Paradigms? (Portland, OR: Hart Publishing, 2003); Ted Wachtel and Paul McCold, “Restorative
Justice in Everyday Life,” in Restorative Justice and Civil Society, ed. Heather Strang and John Braithwaite
(Cambridge: Cambridge University Press, 2001): 114-129; and Zehr (1990).
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Rehabilitative moral imagination primarily uses medical metaphors for describing the world
and the possible cure of its ailments.

Late nineteenth-century reformatories in the United States created primarily by
Christian reformers of early penitentiaries are one example of the practices and institutions
that both follow from and support rehabilitative moral imagination.” Zebulon Brockway,
the first warden of Elmira Reformatory founded in New York in 1876, envisioned offenders
as at least partly inflicted with a spiritual ailment. As a result, he prescribed Bibles and
mandatory attendance of religious services for their cure. Reformatory prisoners could
expect time trimmed off their sentence for responding well to their treatment.” Juvenile
justice systems founded by early twentieth-century Progressives are another example of the
outcome of rehabilitative moral imagination. Progressives viewed juvenile delinquency as a
symptom of social illnesses rooted in “bad” (read, “minority, immigrant, and impoverished”)
neighborhoods and families. Successful treatment required removing juveniles suffering
from these social illnesses from their families and offering them services to socialize them

“propetly” (read, “in accordance with white, Anglo-Saxon, middle-class standards”).”

31 That imagery influences penal practices and institutions has been argued by David Garland, Punishment and
Modern Society (Chicago: University of Chicago Press, 1990); Gorringe (1996); Louis P. Masur, Rizes of Execution
(New York: Oxford University Press, 1989); Randall McGowen, “The Body and Punishment in Eighteenth
Century England,” The Journal of Modern History 59 (1987), 675-76; Edward Peters, “Prison Before the Prison,”
in The Oxford History of the Prison, ed. Norval Morris and David Rothman (New York: Oxford University Press,
1995), 347; Richard Quinney, The Social Reality of Crime (Boston: Little, Brown, 1970); and Skotnicki (2008). By
invoking the power of images here, I do not intend to imply that other forces do not also influence penal
practices and institutions, particulatly political and economic factors. Nonetheless, imagery derived from
cultural, social, and institutional forces also plays a role, however contested.

32 See Britton (2003), Brockway (1912), and Friedman (1993).

3 See Mary E. Odem, Delinguent Dangbters: Protecting and Policing Adolescent Female Sexcuality in the United States,
1885-1920 (Chapel Hill, NC: University of North Catolina Press, 1995). Also, Feld (1999).
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Table 3. Features of Restorative, Retributive, and Rehabilitative Moral Imaginations
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Restorative justice advocates note several ways in which rehabilitative moral
imagination provides faulty visions of the world and its possibilities and thus fails to respond
to the realities of people dealing with crime. First, the rehabilitative scheme focuses solely
on offenders, ignoring the needs of victims and communities. While offering services for
the “cure” of offenders, this model does not require anything of them in return except to get
better—small consolation for those people who may have been hurt as a result of offenders’
illnesses. Also, rehabilitative moral imagination does not provide images of a different world
for anyone other than the offender.

Second, restorative justice advocates maintain that the treatment of offenders rarely
addresses the crime itself. The nature and seriousness of the offense are irrelevant to the
diagnosis of offenders since the real problem is understood to be the underlying ailment, not
the offense, which is a mere symptom. The response of the state is tailored to the criminal
instead of to the crime. Within rehabilitative moral imagination, focusing on the crime
rather than the mental, social, spiritual, or physical disturbance of offenders would be akin to
giving someone aspirin for a headache when he or she actually suffers from a brain tumor.
However, pain management is an important part of any medical treatment, even if only
relieving a symptom of a more systemic problem, and condemning specific criminal
behavior as a violation of another person and of community norms ought to be part of any
response to crime, even if offenders have bigger problems that have contributed to their
wrongdoing. Gordon Bazemore notes,

There is little in the message of the treatment response that attempts to

communicate to an offender that he or she has harmed someone, should take

action to repair damages or make amends, and must receive a consequence
that is linked to the harm caused by the offense.™

3 Bazemote (19906), 42.
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Once again, by focusing on offenders, victims and communities are absent from
rehabilitative images of the world and its possibilities.

Finally, restorative justice advocates argue that since a rehabilitative scheme never
sends the message that specific criminal behavior is wrong, this model fails to send the
message that certain community norms ought not to be violated and other persons ought
not to be harmed. The moral guidance provided by the sanctioning of wrongdoing is lost,
suggesting that people are not responsible for what they do because if they commit crime,
they are sick, not bad. Rehabilitative moral imagination suggests that people are the
products of their environments, not actors with free will, and so their environments ought to
be condemned, not the people. While this view of human beings is somewhat hopeful—we
can after all change with the right treatment—it ultimately crashes on the reef of
determinism, which leaves human beings at the mercy of fate or luck as far as their moral
character is concerned. Rehabilitative moral imagination cannot account for the
intermingling of free will and environmental factors in the creation of moral character. By
attending only to environmental factors, it ignores the choices that people make to commit
crime and fails to condemn those choices as a violation of other persons and community
norms. As a result, restorative justice advocates would find that rehabilitative moral
imagination gives only partial images of the world and what it possibly could become with
respect to crime, and thus, risks devolving into mere fantasy because of its lack of
correspondence to reality.

In contrast to rehabilitative models of criminal justice, retributive moral imagination
envisions crime as a willful violation of the law, a disruption of a just social order. Just as
imagining crime as a symptom of some broader illness shapes the other narratives,

metaphors, and symbols of rehabilitative moral imagination, imagining crime as injury to the
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state shapes retributive moral imagination. Offenders, as individual members of society, are
free moral agents who have defied the law of their own volition and who are therefore
responsible to the state for their wrongdoing.” They are not ill; they are bad. Offenders’
crimes are understood as signs of their disrespect for the rule of law and the balance of
justice. Victims are unimportant because the real violation is against the state; the harm
caused to victims merely reveals offenders’ disregard of law and order. The only appropriate
response to offenders is to deliver their “just deserts” to them, punishing them in proportion
to the advantage they took of a just and equal society by breaking the law. The state is
obligated to punish offenders in order to rebalance the scales of justice, and the severity and
nature of the offense determines the appropriate sentence. The community context of crime
is legally irrelevant because offenders are individually responsible for their actions and
societies are presumed to provide freedom, justice, and equality to all of their members
regardless of where they come from. The state within retributive moral imagination is
typically envisioned as liberal individualist, where freedom is understood as non-
intervention. The justice of a conviction and sentence depends upon whether the state
respected the procedural rights of the offender and whether the punishment is proportional
to the offense. Too little and too much punishment are equally unjust.

Some of the changes in criminal and juvenile justice systems in the United States

since the 1960s and 1970s illustrate the institutional and practical consequences of retributive

3 This depiction of retributive moral imagination follows its portrayal in various restorative justice texts,
including Bazemore (1996); Bazemore and Umbreit (1995); Bazemore and Walgrave (1999a); John Braithwaite
and Christine Parker, “Restorative Justice is Republican Justice,” in Restorative Juvenile Justice: Repairing the Harm of
Youth Crime, ed. Gordon Bazemore and Lode Walgrave (Monsey, NY: Criminal Justice Press, 1999): 103-126;
John Braithwaite and Peter Pettit, Noz Just Deserts: A Republican Theory of Criminal Justice (Oxford: Oxford
University Press, 1990); Cragg (1992); Feld (1999); Peachey (1992); Peter Pettit and John Braithwaite, “Not Just
Deserts, Even in Sentencing,” Journal of the Institute of Criminology 4.3 (1993): 225-239; Sullivan and Tifft (2001);
Umbreit (2001); Van Ness and Strong (2002); Von Hirsch, et al. (2003); Wachtel and McCold (2001);
Weitekamp (1999); and Zehr (1990). For an example of an appeal to retribution in opposition to restorative
justice, see Skotnicki (2000).
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moral imagination. These changes include the use of sentencing guidelines to make sure
punishment fits each particular crime (that is, the concern is no longer that the treatment fits
each particular criminal, as with rehabilitative moral imagination). Also, greater protection of
procedural rights, for example, through the reading of Miranda rights to arrestees and more
access to legal defense for juvenile offenders, mark a shift from viewing offenders as patients
to viewing them as full members of society, despite their alleged wrongdoing.™

Just as restorative justice advocates find the vision of rehabilitative moral imagination
myopic, they similarly fault retributive moral imagination. First, while retributivism assumes
the free will of offenders, it fails to allow offenders an active role in responding to the harm
they have caused to their victims and communities. Charts and logarithms that match the
nature and severity of an offense to a proportional punishment determine offenders’ fates.”
By looking at a grid or performing a calculation, judges can easily match a third-time
offender who has committed a class A violent felony with a punishment of at least twenty-
five, but no more than fifty, years in prison, for example. In this process, offenders never
take responsibility for what they have done by recognizing the harm they have caused or
trying to repair damages or make amends; they are passive recipients of punishment.
Furthermore, the severity of punishment encourages offenders to avoid taking responsibility,
instead hiding behind professional lawyers who act as their advocates. Restorative justice
advocates find that this disempowerment of offenders in repairing the harm of their crimes
hides the particulars of individual cases and obscures responsibility.

An additional problem with retributive moral imagination, according to advocates of
restorative justice, is that retribution dictates punishment that lacks meaning. Judges reading

charts to determine a proportional punishment may come up with the same sentence for

36 Feld (1999).
371 discuss such charts and graphs in Chapter Two, under Section II: “Justice as Equity.”
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someone who has committed rape as someone who has committed armed robbery,
extortion, or embezzlement. The nature and severity of the harm caused by these crimes,
however, is vastly different. By determining responses to crime through abstract equations,
the actual harm caused by any one offense is obfuscated. This abstraction hides the nature
and severity of the pain inflicted on real people because it determines the nature and severity
of a crime by the extent to which it deviates from the law. Retributive moral imagination
fails to attend to the experiences of victims and communities and so presents a deficient
picture of a world affected by crime. While restorative justice advocates would not
recommend a policy based upon “an eye for an eye” (the horror of proportionally returning
rape for rape and the impossibility of returning armed robbery for armed robbery, for
example, militates against this policy), they do suggest that sanctions for crimes can relate
more meaningfully to what offenders actually did to their victims and communities.
Restorative justice advocates also argue that retributive moral imagination is as guilty
as the rehabilitative model of failing to attend to victims and communities. Since crime is a
violation of the state, victims and communities have no claim upon offenders. Punishment
inflicts pain upon offenders, which may satisfy a retributive streak in many victims and
communities,” but it does not tend to alleviate the alienation, grief, and anger of victims.
Moreover, punishment does not address the disorder of communities plagued by crime and
may actually increase the sense of chaos and injustice within these communities as offenders
return home at the end of their sentences having done little but sit in prison cells. As with

the rehabilitative approach, retributive moral imagination provides only partial images of the

3 Many studies suggest that this retributive streak is less virulent than people often assume. See John Doble
Research Associates, Inc., Crime and Corrections: The Views of the People of 1/ ermont (Waterbury, VT: Report to the
Vermont Department of Corrections, 1994); Peachey (1992); and Martin Wright, “What the Public Wants,” in
Mediation and Criminal Justice: Victims, Offenders, and Community, ed. Martin Wright and Burt Galaway (London:
Sage Publications, 1989): 264-268.
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world and its possibilities, and so restorative justice advocates argue that we need a different
way of framing or mapping our experiences of crime.

By rejecting rehabilitative and retributive moral imaginations, advocates of
restorative justice seek an alternative that would transform how we imagine the world and its
possibilities in the aftermath of crime. John Braithwaite argues,

Restorative justice is most commonly defined by what it is an alternative to.

Juvenile justice, for example, is seen as seesawing back and forth during the

century between a justice and a welfare model, between retribution and

rehabilitation. Restorative justice is touted as a long-overdue third model or

a new “lens,” a way of hopping off the seesaw, of heading more consistently

in a new direction while enrolling both liberal politicians who support the

welfare model and conservatives who support the justice model.”

To get off the seesaw between retribution and rehabilitation, a new “paradigm” or “lens”
must show us how to respond to crime in ways other than punishment or treatment.
According to restorative justice advocates, the reform of our criminal and juvenile justice
systems comes with transforming our images of the world and its possibilities and adopting a
new type of moral imagination.

As with rehabilitative and retributive moral imaginations, once crime is defined
within a restorative justice framework, other components of this schematic worldview follow
logically. Like Bazemore and Walgrave, most advocates agree that we ought to understand
crime primarily as an offense committed by one person against another person that injures
specific victims and communities as well as offenders themselves. Crime is not simply a
violation of the state or a symptom of an offender’s disorder; it is first and foremost harm

done by an offender to a victim that results in broken relationships throughout communities.

Advocates tend to use a variety of metaphors to describe this harm: “disconnection and

% Braithwaite (2002), 10.
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disengagement,”* “wounds,”* “tears,”* “damages,”* or “injuries.”* These metaphors
indicate that crime is personal, that it affects real people in a visceral way. They might also,
however, suggest some agreement with the rehabilitative moral imagination as to the nature
of crime. Disconnection and disengagement, wounding, tearing, damaging, and injuring as
metaphors for crime bear resemblance to the rehabilitative use of disorder and illness.
Nevertheless, within the usage of restorative justice advocates, the restorative metaphors
refer to all people who may be affected by a crime—victims, offenders, and communities—
while the rehabilitative metaphors refer only to offenders. Michael L. Hadley summarizes
this difference well: “Restorative justice differs from conventional justice by viewing criminal
acts more comprehensively and by involving more interest groups in dealing with the
issues.”® Restorative moral imagination envisions crime more holistically than retributive or
rehabilitative schema when it sees crime as “a wound in the community, a tear in the web of
relationships.”*

Restorative justice advocates have a secondary interpretation of crime as well: crime
as an opportunity to address the underlying conflicts that disrupt our relationships. Zehr
argues, “Crime then is at its core a violation of a person by another person, a person who
himself or herself may be wounded. It is a violation of the just relationship that should exist
between individuals.”*” Crime presents an opportunity to establish that just relationship

among victims, offenders, and communities. The metaphor of crime as opportunity arose

early in the restorative justice movement in an influential article by Nils Christie, “Conflict as

40 Dennis Sullivan and Larry Tifft, eds., Handbook of Restorative Justice: A Global Perspective New York: Routledge,
2000).

# Zehr (1990).

42 Tbid.

+ Ibid.

# Van Ness and Strong (2002).

4 Hadley (2000), 185.

46 Zehr (2002), 20.

47 Zehr (1990), 182.
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Property,”* in which he argues that the conflicts that surround criminal acts could be used

by the people who are most directly affected by them to become more direct participants in
their society, to clarify norms, and to build more just relationships. Most other advocates of
restorative justice have followed Christie in viewing crime as an opportunity to begin to
respond to each other more justly. John Braithwaite, for example, echoes Christie when he
writes,

[P]reventing crime is an impoverished way of conceiving [the mission of

criminologists]. Crime is an opportunity to prevent greater evils, to confront

crime with a grace that transforms human lives to paths of love and giving."
Braithwaite goes beyond Christie by suggesting that crime presents an opportunity for more
loving and giving relationships, not only more just relationships. However, Braithwaite’s
assessment of the opportunity offered by crime has become common among restorative
justice advocates, who generally agree that crime opens the door to transform human lives
through certain acts of grace.

Again, the metaphor of crime as opportunity within restorative moral imagination
bears resemblance to rehabilitative interpretations of crime. As a symptom of illness or
disorder, crime could present an opportunity to provide adequate treatment and to remove
offenders from circumstances that have allowed the problem to fester. The holistic usage of
the metaphor of opportunity within restorative moral imagination nevertheless undermines
this comparison between rehabilitation and restoration. Whereas with rehabilitative moral
imagination crime represents an opportunity for treatment of the offender alone, with
restorative moral imagination crime represents an opportunity for victims, offenders, and
communities to resolve a conflict and build better relationships. Denise Breton and Stephen

Lehman argue, “Instead of being reactive to events, this model uses events as opportunities

8 Nils Christie, “Conflict as Property,” The British Journal of Criminology 17 (1977): 1-14.
49 Braithwaite (2002), 3.



132

for everyone to feel heard, to share hurts from injustices, to rebuild trust in ourselves and
each other, and thereby to restore relationships.”” According to restorative justice
advocates, rehabilitationism would not permit such a positive assessment of crime as an
opportunity, instead maintaining that crime at its best is merely a symptom of bigger
problems.

Interpreting crime as harm caused by one person against another person and as an
opportunity to address ruptured relationships requires new ways of imagining both offenders
and victims. Rather than reducing victims and offenders to their experiences of crime,
restorative justice advocates envision victims and offenders as persons and as human beings.
The rehabilitative vision of offenders as ill and the retributive vision of offenders as bad tend
to discourage rebuilding relationships by masking the humanity and personhood of
offenders by either pathologizing or demonizing them. The humanity and personhood of
victims is hidden by naming the state as the victim of crime, thereby ignoring the harm that
crime inflicts upon real people. Restorative justice advocates counter rehabilitative and
retributive moral imaginations by insisting first that offenders and victims be seen as human
beings, persons that deserve recognition by virtue of their personhood alone. Howard Zehr
argues that offenders and victims must be viewed holistically as people with multiple
dimensions to their lives other than their criminal behavior or victimization.”'

Seeing offenders as persons seems much more difficult than seeing victims as
persons. Nevertheless, Daniel Van Ness and Karen Heetderks Strong warn of the dangers of
stereotyping offenders based upon their crime:

Crime and injustice are moral problems at their root. A criminal act’s nature

as wrongdoing is important to the participants and to their communities....
A danger, however, in recognizing that crime has moral roots is that it can

0 Breton and Lehman (2001), 13.
51 Zehr (1990).
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lead us into hypocrisy. “Crime has moral roots; therefore criminals are

immoral. I am not a criminal; therefore....” Our glib assertions lead us into

another “us/them” dichotomy and intensify, often without our realizing it,

the existing state of war against criminals.”
Reducing people who commit crime to their offense, Van Ness and Strong argue, masks our
common human frailty and the tendency of even “good” people for moral failure,
particularly “hypocrisy, injustice, and indifference.” Mark Umbreit and Robert Coates
suggest that restorative justice practices “humanize” offenders by allowing the stories of
their crimes to be contextualized within a whole life:

[Offenders| are given the opportunity to become known as a person and

even to express remorse in a very personal fashion. Through open

discussion of their feelings, both victim and offender have the opportunity to

deal with each other as people, oftentimes from the same neighborhood,

rather than as stereotypes.™
When we break out of pathologizing or demonizing images of offenders, we can find some
common ground as people who have similar needs, hopes, and desires. Restorative justice
advocates hold that common ground militates against retributive or rehabilitative responses
to offenders that “sanction, control, and survey.”55

Restorative justice advocates maintain that victims of crime are also often
dehumanized and depersonalized. They note that our current criminal and juvenile justice
systems allow victims to tell their stories only to the extent that doing so bolsters the state’s
evidence against offenders. By hiding the real victim behind the state, the victim’s humanity
is also hidden. Dennis Sullivan and Larry Tifft argue that hiding victims’ stories contributes

to blame or pity for victims, but not the true empathy that they deserve as human beings.

Our failures to empathize contribute to an inability to respond to victims as anything other

52 Van Ness and Strong (2002), 247.

53 Thid., 248.

5 Mark S. Umbreit and Robert B. Coates, “Cross-Site Analysis of Victim-Offender Mediation in Four States,”
Crime and Delinguency 39 (1993), 572.

%5 Sullivan and Tifft (2001), 82.
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than “agency cases or clients to be processed.”” Depersonalizing victims in this way allows
those around them to ignore their needs:

Their identities are to be known by the roles they play in the drama of the

state’s retributive, adjudicative process. We somehow assert that their stories

have nothing to tell us about how we live and what structural changes we

need to make in our own families, schools, workplaces, and neighborhoods.57
The harm caused by crime cannot be repaired until we recognize the humanity of all people
affected by a crime—especially that of victims. Mark Umbreit avers, “Little healing of the
emotional wound is likely to occur without an opening of the heart through genuine
dialogue, empowerment, and a recognition of each other’s humanity despite the conflict.”*®

In addition to seeing offenders and victims as persons and as human beings,
restorative justice advocates draw on the metaphor of a “relational web” to emphasize the
common ties that hold all people together. Howard Zehr notes that underlying the
understanding of crime as “a violation of people and of interpersonal relationships...is an
assumption about society: we are all interconnected.... All things are connected to each
other in a web of relationships.”” He relates this notion of interconnectedness to the
biblical concept of shalom, which Zehr describes as a condition in which all people are joined
in a state of “all rightness” with God and one another.” John Braithwaite similarly
introduces the South African concept of #buntu, which he defines as “the idea that our
humanity is relationally tied to the humanity of those we live with,”*" to articulate his sense

that our common humanity implies our interconnectedness. For Braithwaite, our existence

in a relational web intimates that offenders cannot be simply written off as sick or bad and

5 Tbid., 39.

57 Ibid., 82.

8 Umbreit (2001), 3-4.
% Zehr (2002), 19-20.
60 Ibid., 130-132.

61 Braithwaite (2002), 5.
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victims cannot be ignored. Our well-being depends on their well-being and vice versa.
Similarly, Denise Breton and Stephen Lehman hold that,

[Restorative justice] considers the whole person in webs of relationships that

go back generations. When relationships break down, this model considers

everyone involved, what’s going on inside each of them, and what

experiences led each to think, feel, and act as he or she did.®
The relationality of human beings suggests a positive moral obligation to improve the well-
being of others when and where we can, even if those others have committed or are victims
of crime.

Other advocates also use the metaphor of a relational web to argue that offenders
cannot be purged from society. Dennis Sullivan and Larry Titft, for example, draw upon
Navajo interpretations of a person who harms another as “act[ing] as if he [sz] has no
relatives.”® The proper response to this alienation is to “talk things out” so offenders can
reconnect to the relational web of humanity, what Sullivan and Tifft call “a one-world body
of relatives.”” The practice of talking things out, according to Sullivan and Tifft, depends
upon a worldview in which,

People saw their lives “bound up together in...one common life. The

members of one kindred looked on themselves as one living whole, a single

animated mass of blood, flesh, and bones, of which no member could be
touched without all the members suffering.” In other words, when one
person suffers a harm, all suffer from the harm to one degree or other. And

all are responsible for making things right in such situations because all are in

some way responsible for that harm occurring in the first place.®
The relational web that brings human beings together implies that while offenders may bear

the brunt of responsibility for the harm they have caused, all people with whom they are

connected also share the responsibility. Because we share responsibility, severing offenders

92 Breton and Lehman (2001), 12.
63 Sullivan and Tifft (2006), 1.

4 Ibid.

6 Ibid.
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from the relational web intrinsically damages the integrity of the ties that bind human beings
together. Furthermore, denigrating them as pathological or demonic threatens the humanity
of the web as a whole. In contrast especially to retributive moral imagination, which
depends upon an liberal-individualist conception of the self, restorative moral imagination
envisions every person, but particularly offenders, as inherently bound to all other people.

Another metaphor that restorative justice advocates apply to offenders and victims is
that they are members of 2 community.” This metaphor is similar to that of the relational
web except that it draws the web closer to identify specific groups of people bound to
offenders and victims. Daniel Van Ness and Karen Heetderks Strong highlight a difficulty
that victims and offenders share with respect to their communities:

Restorative justice places a high value on taking the steps needed to help

both victims and offenders reenter their communities as whole, productive,

contributing members.... Victims and offenders often share one common

problem: the community treats each as an outcast; each is stigmatized.”’
The communities in which offenders and victims live include family members, friends,
neighbors, and other associates. When one person harms another person, each person often
seems ruined: the offender as malicious, the victim as weak. But as members of their
communities, the challenge raised by restorative justice is to reintegrate both victims and
communities for their own good but also for the good of the community united by a tightly-
knit relational web. As members of these communities, offenders bear certain obligations by

virtue of their relationships. When they commit a crime, they also acquire additional

responsibilities to victims and other community members to repair the harm they have

% The definition of “community” in restorative justice literature is hotly disputed, especially among authors
trying to distance restorative justice from community justice. See Contemporary Justice Review 7.1 (March 2004)
for alternative perspectives.

7 Van Ness and Strong (2002), 101.
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caused.” In addition, communities hold responsibilities for victims to ensure their safety
and to assure them of their full membership despite their degradation at the hands of the
offender. Just as the relational web binding offenders and victims to all other people implies
that they cannot be cut away or ignored, the health of the community holding offenders
accountable and seeking the restoration of victims requires that offenders and victims be
reintegrated to become full members again.

The vision of crime within restorative moral imagination as harm caused by one
person against another person and as an opportunity to address ruptured relationships
further suggests particular responses to crime that differ from retributive or rehabilitative
models. Punishment and treatment cannot adequately respond to crime, restorative justice
advocates argue, because these methods ignore victims, fail to repair relationships, and
disregard the community contexts of crime. Advocates avow that only those measures that
deal with the harm caused to persons and that seize the opportunity to rebuild relationships
will be just responses to crime.

The metaphor of justice as “healing” predominates these arguments about
appropriate responses to crime. Howard Zehr, for example, suggests imagining justice as
“healing a wound,”” arguing that justice requires the healing of those most directly involved
in crime—victims, but also offenders and communities.” John Braithwaite similarly avers
that justice requires “healing the hurts caused by the failure to fulfill our obligations.”"

Likewise Mark Umbreit maintains that justice is more like “healing broken relationships, not

solving problems.”” Denise Breton and Stephen Lehman write, “More than restoring even,

68 Zehr (1990).

9 Zehr (1990), 189.

0 Zehr (2002), 20.

"1 Braithwaite (2002), x.
72 Umbreit (2001), 8.
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healing justice uses instances of hurt to enhance bonds between people and to build
communities.”” Van Ness and Strong also appeal to this metaphor in the opening pages of
their influential introduction to restorative justice. They call for criminal justice practitioners
to see themselves as “healers of the wounds caused by crime.””™ While Van Ness and
Strong’s argument may resemble rehabilitative imperatives to heal the disorders of offenders,
they carefully distinguish their use of the metaphor of healing from that within rehabilitative
models. They maintain that rehabilitation only addresses those injuries that led offenders to
commit crimes. Restorative justice, in contrast, also tends to the harms that follow crime
and that affect victims and communities. Van Ness and Strong contend that the most
appropriate responses to crime are akin to the holistic healing of the harms associated with
crime, particularly the damages inflicted on the relationships among victims, offenders, and
communities.

Deciding when healing has occurred, and thus when justice has been served,
however, presents a particular problem for restorative justice advocates. Rehabilitative
models determine healing of offenders according to when appropriate professionals have
deemed them cured. Retributive models determine when justice has been served according
to when offenders have completed a sentence proportional to their offense dictated by law.
The “healing of broken relationships” is vague relative to these other standards. To specify
this standard, restorative justice advocates generally agree that the appropriate measure of
healing is whether the needs of all stakeholders of a crime have been met. What these needs
might be remains open for dispute. John Braithwaite argues that the needs of victims,

offenders, and communities depend upon whatever matters to them; their needs cannot be

73 Breton and Lehman (2001), 13.
74 Van Ness and Strong (2002), 3.



139

determined « priori.” Dennis Sullivan and Larry Tifft seem to agree with Braithwaite on this
point by suggesting that healing occurs when the needs of all are met, “but met as they are
defined by each person.””® For these authors, determining when healing has occurred and
justice has been served varies with each situation as participants in restorative justice
determine their own needs.

Other restorative justice advocates, however, suggest that a general sense of the
needs of victims, offenders, and communities can be compiled and used as a measure of the
healing that occurs. David Gil, for example, maintains that people are not always the best
judges of their own needs. Rather than relying on individual assessments of human needs,
Gil recommends enumerating needs based on the requirements of human survival,
development, and health.” Many restorative justice advocates now provide general lists of
needs of each stakeholder in a crime as guides to the requirements of healing. Howard
Zehr’s list is often cited.” This list begins with needs of victims, which include the need for
the truth about what happened to them and why the offender harmed them; a need to tell
their own stories and express their feelings of anger and sadness; a need for vindication of
their pain and denunciation of the wrongdoing; a need for proportional restitution or
compensation of their losses; a need for empowerment and participation in the process to
address the crime; a need for safety and support within their communities; and a need to
reintegrate into their communities with the possibility of forgiveness and reconciliation with
offenders. By responding to these needs, the spiritual, social, material, physical, and

psychological wounds of victims might be healed.

7> Braithwaite (2002), 11.

76 Sullivan and Tifft (2001), 113.

77 David G. Gil, “Toward a ‘Radical’ Paradigm of Restorative Justice,” in Handbook of Restorative Justice: A Global
Perspective, ed. Dennis Sullivan and Larry Tifft (New York: Routledge, 20006), 499-500.

8 Zehr (1990), 191-201.
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After the needs of victims are addressed, the needs of communities must also be
assessed. Zehr describes the needs of communities as requiring condemnation of
wrongdoing, assurance that something is being done about it, and confidence that steps have
been taken to prevent its recurrence. When these needs have been addressed, Zehr avers,
community members may find that justice has been realized and that the harms associated
with a particular crime have been healed.

Beyond the needs of victims and communities, Zehr insists that offenders also have
needs that must be met for complete healing. Offenders primarily need to be held
accountable:

Genuine accountability...includes an opportunity to understand the human

consequences of one’s acts, to face up to what one has done, and to whom

one has done it. But real accountability involves more. Accountability also

involves taking responsibility for the results of one’s behavior. Offenders

must be allowed and encouraged to help decide what will make things right,

then to take steps to repair the damage.”
The healing of offenders begins with their assumption of responsibility for the harms they
have caused. But since restorative justice envisions particular crimes within the context of
an offender’s whole life as a person, a member of a community, and a tie within the
relational web, healing also requires addressing the offender’s needs that may have
contributed to their criminal behavior in the first place. At this point, restorative justice
most resembles a rehabilitative model because it examines conditions within communities
that may have harmed offenders. As Zehr writes, “If we are to address harms and causes
[of crime], we must explore the harms that offenders themselves have experienced.”®

Appealing to the web of relationality, Sullivan and Tifft concur with Zehr:

As relatives we will want to attend to the wounds of our brothers and sisters
(restoratively) and we will want to hold accountable those responsible for

7 Ibid., 42.
80 Zehr (2002), 30.
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causing those wounds (restoratively), but we will want as well to correct the

conditions and social situations so that such pain and suffering are less likely

to appear in our lives. This is...restorative justice in its most transformative

dimension.*
Within restorative moral imagination, healing requires that all members of communities
assume responsibility for others within the relational web and that offenders participate
actively in the process. Ted Wachtel and Paul McCold argue, “Restorative practices
demonstrate mutual accountability—the collective responsibility of citizens to care about
and take care of one another.”® Because restorative moral imagination interprets crime as
harm done to persons that results in broken relationships, healing those relationships
requires healing every person affected by crime—including offenders—as well as healing the
web that binds all people together. This healing can occur only when offenders are
accountable for their actions and when members of communities take mutual accountability
for their actions. According to restorative justice advocates, only when this healing has
occurred in response to the opportunity presented by crime will justice be realized.

Imagining crime as harm caused by one person against another person impacts how
restorative justice advocates envision justice practices. Advocates argue that retributive and
rehabilitative moral imaginations conjure practices that exclude victims, demonize or
pathologize offenders, and confuse the state with the community context of crime. These
problems result in the exclusion and disempowerment of victims, offenders, and
communities from the processes that respond to crime. Since advocates imagine crime
primarily as harm caused by one person against another person, the practices that respond to

crime must begin with the people who have a direct stake in the crime: victims and

offenders. Daniel Van Ness and Karen Heetderks Strong conclude that if victims and

81 Sullivan and Tifft (20006), 13.
82 Wachtel and McCold (2001), 114.
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offenders wish, they should be included in the process of addressing the injuries caused by
crime at the earliest time and to the fullest extent possible.” They ought to be allowed to tell
their stories, express their feelings, and enter into a dialogue with each other about how to
repair the harm. Mark Umbreit characterizes this process as one of “dialogue and mutual
aid” that humanizes the participants for each other and reveals their personal
interconnectedness.”* The practices of restorative justice differ from those of rehabilitative
and retributive models because they are non-adversarial and encourage victims and offenders
to engage one another directly and assume power over their own healing.

The second metaphor of crime with restorative moral imagination—that it
represents an opportunity to establish just relationships among victims, offenders, and
communities—Ilikewise shapes restorative justice practices. Drawing on Christie’s argument
that the state has “stolen” the conflicts of communities and deprived them of the
opportunities that conflicts present, advocates maintain that governments should give the
opportunities raised by crime back to communities.” John Braithwaite, for example, appeals
to the traditional Roman Catholic principle of subsidiarity to suggest that responses to crime
should be based within their community contexts unless these responses exceed the skills
and resources of communities in particular cases.”® Van Ness and Strong similarly argue
that the government ought not to have a monopoly over society’s responses to crime. They
hold that the government may be responsible for preserving a just public order, but
communities have special responsibilities for establishing and maintaining a just peace. This
responsibility requires the participation of community members in responding to crime.

Without community members, the relational web broken by crime cannot be fully repaired

83 Van Ness and Strong (2002), 37ff.

84 Umbreit (2001), 39. See also Umbreit and Coates (1993).
85 Christie (1977).

86 Braithwaite (2002).
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and the needs of victims and offenders cannot be fully satisfied. The healing offered by
restorative justice will be incomplete.

This vision of the role of community in restorative justice practices departs from
rehabilitative and retributive practices in which the community is confounded with the state
based on either a welfare-state or liberal-individualist model of government. Rather the
community assumes particular importance relative to the government, which in restorative
moral imagination is based on a republican model where freedom is understood as non-
domination, not non-interference.” Advocates hold that this model is more democratic
because it includes the voices of victims, offenders, and communities. Wachtel and McCold,
for example, maintain that,

By involving all of those affected by a specific offense, conferences and

circles enhance democratic processes by moving responsibility for decision-

making away from judges and lawyers and giving it to those citizens with a

direct interest at stake.™
The opportunity to make decisions empowers communities to create more just relationships
and more democratic societies in which each member has the chance to build communities
of dialogue and mutual accountability.

Restorative moral imagination thus differs from rehabilitative and retributive types of
moral imagination beginning with its images of crime. Rather than describing crime as a
symptom of offenders’ disorders or as a violation of the state, restorative justice advocates
define crime as harm caused by one person to another person resulting in broken
relationships among victims, offenders, and communities. They also suggest that crime

represents an opportunity to address the underlying conflicts that disrupt our relationships

and to find ways to live together most justly and peacefully. Crime is both harm and

87 Braithwaite and Parker (1999), Braithwaite and Pettit (1990), and Pettit and Braithwaite (1993).
88 Wachtel and McCold (2001), 12.
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opportunity—images that shape how advocates imagine victims, offenders, communities,
and restorative justice practices. Victims and offenders must first and foremost be seen as
human beings with full personhood; they ought not to be ignored, demonized, or
pathologized. They are also ties in a relational web that binds the well-being of all people
together. Moreover, restorative justice advocates argue that we must recognize victims and
offenders as members of our communities, the more tightly wound webs of relationship
based on closer association. Responses to victims and offenders must seek justice through
the healing of their wounds. Healing occurs when the needs of victims and offenders along
with communities have been met. To meet these needs, justice practices must allow the
inclusion and empowerment of all stakeholders in a crime. In these processes, the state,
understood as the government of a non-domineering republican society, takes a back seat to
the driving forces of citizens who have seized the opportunity to respond to crime in a
democratic manner.

In light of this description of restorative moral imagination, restorative justice as
presented by advocates would seem hypothetically to foster activities of vivid and expansive
moral imagining, and so would be well-disposed to enabling its participants to realize justice
as equity in their processes of ethical discernment.” Imagining offenders as persons and as
human beings rather than demonizing or pathologizing them, for example, could lead
participants in restorative justice to try to situate particular crimes within the life stories of
offenders, which include multiple dimensions other than their criminal behavior. Seeing
offenders as whole persons requires appreciating their perspectives even if we disagree with
them or find them flawed. We might avoid the dangers of demonizing and pathologizing,

which tend to reduce a person’s life story to his bad acts or state of disorder. In seeing the

89 On the relationship between types of moral imagination and activities of moral imagining, refer to figure 1;
on the relationship between activities of moral imagining and being equitable, see table 2.
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offender as a person or as a human being, we see him as someone who shares at least some
part of our natures, and so we might be better prepared to empathize with him. Imagining
offenders as persons and as human beings also entails making connections between their
crimes and other aspects of their lives that may have contributed to their actions.
Furthermore, envisioning others as persons, as human beings implies that the others have
not only a past through which we understand the present, but also future possibilities as they
continue their lives after this encounter. The metaphors of offender as human being, as
person thus may encourage participants in restorative justice to enter into the stories of
offenders, to appreciate their perspectives, to draw connections across different experiences,
and to consider possibilities of what offenders might become given certain circumstances.
Similarly viewing victims as human beings and as persons could draw restorative justice
participants to empathize with their stories, perspectives, and possibilities as well.
Imagining all parties affected by crime as bound together in relational webs and as
united in community would also seem to cultivate activities associated with vivid and
expansive moral imagining. These metaphors may encourage participants in restorative
justice to try to understand how our ties with one another take shape in particular cases, to
see how a crime affects not only victims and offenders, but also everyone connected to
them, however tangentially. Finding these connections requires participants to enter into
others’ narratives more deeply to discover how their stories intermingle and overlap. But
exploring the ties that bind participants in restorative justice together may also reveal
important differences among one another because each member stands in a different
location in the community. Recognizing these differences even while finding areas of
commonality could encourage restorative justice participants to hear the others’ stories in

full, to try to understand their perspectives, and to avoid reducing another’s experiences to
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one’s own. Further, the metaphors of a relational web and a community may foster a
tendency to consider the future of others in these relationships. Since everyone’s well-being
depends on everyone else’s, the possibilities of all restorative justice participants demands
consideration; no one can be purged from the circle of relationship without damaging all of
the members of that circle. The imagery of relational web and of community then involves
more complex assessments of our relationships to other participants in restorative justice,
our connections with one another, and the possibilities of our relationships with each other
in the future. By holding this imagery, participants could be drawn to delve more deeply
into the moral situations precipitated by crime and perhaps to imagine the particulars of
those situations more vividly and expansively.

The imagery of healing, of opportunity to repair broken relationships harmed by
crime, of responding to the needs of participants would seem likewise to foster within
restorative justice participants activities of entering into others’ stories and appreciating their
perspectives, of drawing connections across particular cases, of envisioning myriad
possibilities of what could become of any given case. Understanding the harms and wounds
that need healing and repair requires, first, listening to the story of the crime from the
perspectives of all stakeholders. Restorative justice participants must be able to locate the
crime and its causes and effects in the narratives of each stakeholder’s life in order to grasp
how they have been hurt and what they need to address the harm. With victims, assessing
the harm may require restorative justice participants to connect this incident to previous
experiences of victimization that may inform one’s responses to the crime. With offenders,
participants may need to link the offense to underlying problems that may have contributed
to the wrongdoing. Furthermore, healing and repair require consideration of possibilities for

transforming relationships and creating new ways for each stakeholder to interact in the
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world. These metaphors suggest that the way the world is now is harmful, damaged, or
unhealthy. Restorative justice thus asks its participants to envision what the world could
become if relationships were no longer broken, if the needs of stakeholders were met, and if
all people could engage in healthy interactions—as well as to create concrete plans for
realizing these visions. Participants in restorative justice practices therefore may engage in
activities of vivid and expansive moral imagining in order to find ways to bring about
healing, whole relationships, and the satisfaction of stakeholders’ needs.

These examples indicate that the narratives, metaphors, and symbols of restorative
moral imagination may hypothetically vivify and expand moral imagining of participants in
restorative justice in their processes of ethical discernment. Restorative justice practices
should result in fuller, more nuanced accounts of the ambiguity, diversity, and complexity of
experiences of crime. They should generate greater awareness of when the law does not
address adequately the particulars of a case and so requires correction and supplementation.
In doing so, restorative moral imagination, because it supports activities of vivid and
expansive moral imagining, should in theory better equip participants in restorative justice

practices in their efforts to realize justice as equity.

IV.  Evaluation of Restorative Justice: Can It Enliven and Expand Moral
Imagining? Can It Make Us More Equitable?

Whether participants in restorative justice practices actually use restorative moral
imagination in their processes of ethical discernment has not been a concern in the
restorative justice evaluative literature. Neither has determining if the use of the type of
moral imagination described by restorative justice advocates contributes to vivid and

expansive moral imagining among participants, and therefore to more equitable responses in
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restorative justice practices. Because most evaluations focus of “what works” in terms of
reducing recidivism and satisfying stakeholders, qualitative questions such as these have not
received much scrutiny.

While policy makers may be particularly interested in whether restorative justice
“works,” advocates maintain that effective restorative justice programs do much more than
reduce recidivism and satisfy stakeholders, although these are important goals as well. As
the definition of restorative justice alone indicates, restorative justice tries to accomplish
many different goals: achieving fairness and satisfaction for all parties affected by a crime;
protecting participants’ legal rights; repairing the material, physical, psychological, relational,
and social harms caused by crime; including victims, offenders, and communities in
responding to crime; providing a forum for victims to express anger and fear and to be
heard, supported, and taken seriously; re-establishing the social efficacy and cohesion of
communities; and finally, reintegrating both victims and offenders in a safe and secure
environment.

Beyond these goals, the writing of advocates suggests that restorative justice might
also transform the moral imaginations of participants. Restorative justice practices may lead
people to interpret crime as a violation of persons and a rupture of relationships as well as an
opportunity to repair the harm. By participating in these practices, people could come to see
victims and offenders as human beings, persons deserving of respect as persons. They may
also come to see all people as bound in a relational web and as members of communities.
Advocates also argue that restorative justice could foster a vision of justice as healing and
encourage people to attend to each other’s needs. In addition to asking whether restorative
justice works at reducing recidivism and whether it achieves the goals delineated in

Bazemore and Walgrave’s definition, evaluation of restorative justice should address whether
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and how it transforms participants’ moral imaginations or effects their capacities for being
equitable.

Over the last decade, restorative justice advocates have sought to evaluate the extent
to which restorative justice effectively achieves its various goals. However, while the trend
toward evaluation may be part of the second generation of restorative justice literature,
efforts at evaluation are still somewhat nascent. In an excellent summary of evaluation
research until 2003, Leena Kukri delineates some of the limitations of this research.” One
difficulty is that most researchers have focused on short-term effects on participants, thereby
neglecting long-term effects that restorative justice may have on victims, offenders,
communities, and society at large. Differences in the lives of participants six months, one
year, or two years after involvement in a restorative justice program remain largely unknown.

Another difficulty is that the results of evaluation data may often reflect self-selection
bias more than effects of participation in restorative justice programs because few
evaluations use truly experimental methods with control groups and random sampling,.

Mark Umbreit, Robert Coates, and Betty Vos, for instance, have found that in most victim-
offender mediation programs, participation is a highly self-selective process often affected by
the dynamics of race and class as well as by the seriousness of the offense and the
institutional role of victims (for example, school principals are more likely to participate in
victim-offender mediation than someone without an official institutional affiliation).”" This
bias may limit the generalizability of evaluation literature to date.

A further challenge with this literature is that it may include evaluations of

improperly implemented programs, and thus fail to evaluate restorative justice at all. If a

% Leena Kukri, “Evaluating Restorative Justice Practices,” in Restorative Justice and Criminal Justice: Competing or
Reconcilable Paradigms?, ed. Andrew Von Hirsch et al. (Portland, OR: Hart Publishing, 2003): 293-314.

91 Mark S. Umbreit, Robert B. Coates, and Betty Vos, “The Impact of Victim-Offender Mediation: Two
Decades of Research,” Federal Probation 65.3 (2001): 29-35.
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program calls itself restorative yet fails to implement restorative ideals in practice, then its
failure or success tells us little about the effectiveness of restorative justice. Evaluations
must therefore attend to both processes and outcomes to determine effectiveness.
Furthermore, each aspect of a restorative process may not be equally important. Some
studies have found that expressions of remorse by offenders and reaching agreements by
consensus in family-group conferences may lower recidivism rates while other restorative
aspects such as the presence of victims and the expression of emotion had no measurable
effects on re-offending.” More research is needed on each component of restorative justice
processes and outcomes as well as on programs as a whole in order to understand better
what exactly contributes to specific effects. Also, different types of programs employ these
components differently: citizen- and neighborhood-accountability boards approach reaching
agreements by consensus differently than family-group conferences, for instance.
Evaluations of certain types of programs may not therefore reflect on other types.

Given these caveats about the quality of evaluations of restorative justice to date, we
can still draw some conclusions about the effectiveness of certain processes and outcomes.
Participants in victim-offender mediation and dialogue and family-group conferences
generally report high levels of satisfaction relative to their counterparts in other criminal or
juvenile justice processes or to those who were referred to mediation but did not

participate.” Victims, however, report slightly lower levels of satisfaction than other

92 See Kathleen Daly, South Australia Juvenile Justice (SAJ]) Research on Conferencing: Technical Report No. 1: Project
Ouverview and Research Instruments (Brisbane, Australia: School of Criminology and Criminal Justice, 1998b); and
South Australia Juvenile Justice (SAJ]) Research on Conferencing: Technical Report No. 2: Research Instruments in Year 2
(1999) and Background Notes (Brisbane, Australia: School of Criminology and Criminal Justice, 2001). Retrieved
on July 18, 2007 at http://www.gtiffith.edu.au/school/ccj/kdaly.html. Also, Hennessey Hayes and Kathleen
Daly, “Youth Justice Conferencing and Reoffending,” Justice Quarterly 20.4 (2003): 725-764.
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participants, although their satisfaction is still higher than that of victims who experienced
more common criminal or juvenile justice processes.” In a meta-analysis of studies that
addressed participant satisfaction in restorative justice programs using a variety of practices,
James Bonta and his colleagues found that on average about 88% of offenders expressed
satisfaction with their experience; about 82% of victims likewise expressed satisfaction.”
Victim-offender mediation and dialogue has also been found to reduce victims’ anger,
anxiety, fear of re-victimization by the same offender, and fear of crime in general.”” Both
victims and offenders find the processes and outcomes associated with victim-offender
mediation and dialogue to be fair, and at least nine out of ten participants would recommend
victim-offender mediation and dialogue to a friend.”” Agreements are reached in practically
all cases using victim-offender mediation and dialogue, and the vast majority of plans are

completed, indicating that victims and offenders who participate in victim-offender
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mediation usually experience restorative outcomes, including reparation, compensation,
apology, and reintegration.” More extensive data regarding satisfaction is not yet available
for other types of restorative justice programs such as sentencing circles, or citizen- and
neighborhood-accountability boards.

The research is mixed, but promising, as to whether restorative justice lessens re-
offending compared to other interventions. Some evaluations show that victim-offender
mediation significantly reduces recidivism,” but other studies are inconclusive.'” Meta-
analysis, however, suggests that victim-offender mediation and dialogue causes a significant
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decline in re-offending.” With family-group conferences, some studies have shown that
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192 wwhile others have found

restorative justice has no significant effect on recidivism
significantly lower re-offending rates.'”” Some evaluations have found that the effects of
family-group conferences on recidivism, however, depend on the type of offense and the age
of offenders (with younger offenders more likely to avoid re-offending).'"

Two studies provide more comprehensive investigations of the effects of all types of
restorative justice on recidivism rates in light of this body of evaluative research. In their
meta-analysis of evaluations of all types of restorative justice programs, Bonta and his
colleagues found that while previous evidence indicates that punitive responses to crime
such as incarceration zucrease recidivism, restorative justice interventions on average
significantly decrease recidivism, although the effect is small—about seven percent.'” This
effect is greatest on low-risk offenders. In contrast, appropriate rehabilitative
interventions'” with high-risk offenders showed the highest rate of recidivism reduction—
about twenty-six percent. If treatment was delivered in the community rather than in prison

or residential settings, recidivism was reduced even more—about thirty-five percent. This

meta-analysis shows that restorative justice may be the most effective response to low-risk
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offenders in terms of recidivism reduction, while appropriate rehabilitation is necessary to
reduce recidivism among high-risk offenders. Note that the authors distinguish between
high-risk offenders and offenders who commit serious crimes: “Those who have committed
serious, violent crimes and those who are at high risk to re-offend...are not necessarily the
same.”'”” Bonta and his colleagues argue further that if restorative justice programs work
with high-risk offenders, then they should be aware of rehabilitative treatment needs and
opportunities that could be drawn upon in conjunction with their practices. This study
therefore indicates that restorative justice may be useful for reducing recidivism, especially
compared to more punitive practices, but may need to complement (rather than replace)
rehabilitation in cases of high-risk offenders if we want to decrease re-offending.

The second comprehensive examination of the various evaluative data collected on
restorative justice and recidivism was completed by Lawrence Sherman and Heather
Strang.'” In their review of literature on the effects of face-to-face restorative justice
practices on re-offending, they found that “restorative justice may work better with more
serious crimes rather than with less serious crimes, contrary to the conventional wisdom.”'"”
They divided their analysis in terms of studies that addressed violent, property, and non-
victim crimes (for example, shoplifting, drunk driving, or public disorder). Evaluations of
restorative justice used in response to violent offenses report success with significantly
reducing, or at least not increasing, recidivism. The effects of restorative justice on re-
offending among offenders who committed property crimes were smaller and less

consistent. Nevertheless, at least two tests examined by Sherman and Strang indicate that

restorative justice did as well or better than incarceration in reducing recidivism with

107 Ibid., 116.
108 Lawrence Sherman and Heather Strang, Restorative Justice: The Evidence (London: The Smith Institute, 2007).
109 Tbid., 69.
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property crime, indicating that restorative justice may be an effective alternative to
incarceration with many offenses. Finally, although restorative justice is most commonly
accepted for addressing relatively minor, non-victim offenses, the evidence for restorative
justice reducing recidivism among offenders who commit these crimes is these least
convincing. The work of Sherman and Strang together with that of Bonta and his colleagues
indicates that restorative justice may be most effective in reducing recidivism among low-risk
offenders who commit serious, violent offenses, and to a lesser degree, among low-risk
offenders who commit property crimes.

Evaluative research to date thus begins to answer whether restorative justice
effectively provides satisfaction and a sense of fairness for its participants, generates
agreements about how to repair the harm of crime, leads to the completion of these
agreements, and reduces recidivism. Despite these advances in the evaluation research,
much about restorative justice processes and outcomes remains unexamined. Several
questions remain regarding the effectiveness of restorative justice, especially when we
consider the various goals delineated in restorative justice literature. For example, how
effective is restorative justice at protecting participants’ legal rights? If restorative justice is
effective at repairing material harms through reparation and compensation, does it also
effectively repair physical, psychological, relational, and social harms? Does restorative
justice effectively re-establish the social efficacy and cohesion of communities and
reintegrate victims and offenders in the long term? With respect to restorative moral
imagination, do participants view each other holistically after involvement in restorative
justice? Do they see each other as real, living human beings, as persons deserving respect
and empathy? Do they understand each other as tied together in a relational web and as

members of the same community? Does restorative justice contribute to their healing? To
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what extent do participants use the narratives, metaphors, and symbols of restorative moral
imagination? And to what degree does doing so enable them to imagine morally in a vivid
and expansive manner, and thus to respond to cases with equitable processes of ethical
discernment?

These questions demarcate major gaps in the evaluative research, gaps that other
authors have argued thwart our knowledge of the very heart of restorative justice. When
evaluative research focuses only on effects such as satisfaction and recidivism, it misses some
of the most vital aspects of restorative justice. John Braithwaite argues,

With all of these quantitative findings, one can lose sight of what most

moves restorative justice advocates who have seen restorative processes work

well. I am not a spiritual enough person to capture it in words: it is about

grace, shalom. [Daniel] Van Ness characterizes shalom as “peace as a result

of doing justice.” Trish Stewart gets near its evocation when she reports one

victim who said in the closing round of a conference: “Today I have

observed and taken part in justice administered with love.”'"’

Braithwaite here suggests that something intangible and mysterious lies within the experience
of restorative justice and that this something cannot be measured using quantitative methods
of evaluation alone. The words he borrows to describe this something—peace, justice, love,
shalom, grace—evoke aspects of restorative moral imagination. At the same time, they call
to mind aspects of equity in Aristotle’s thought, with his indication that forgiveness and
mercy can be necessary components of the highest form of justice. Other authors and

95111 ¢

practitioners have described this something as “soul-purging” and a “revelation, a

radical reframing of our views of self and other, that is, of our political economy of

110 Braithwaite (2002), 53.

1 Mark S. Umbreit and Jean Greenwood, National Survey of Victim-Offender Mediation Programs in the U.S.
(Washington, D.C.: Office of Juvenile Justice and Delinquency Prevention, U.S. Department of Justice, 2000),
rettieved on July 16, 2007 at http://putl.access.gpo.gov/GPO/LPS6210.
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relationship” and “growth that restores personal well-being,” ~ and “forgiveness.
Braithwaite continues later in his text,

A mistake criminologists could make now is to do more and more research

to compare the efficacy of restorative justice, statically conceived, with

traditional Western justice. Rather, we must think more dynamically about

developing the restorative justice process and the values that guide it.'"*
The next step of evaluating and improving restorative justice requires moving beyond
questions of whether it provides satisfaction for participants and reduces recidivism. These
questions are undeniably important for advocating restorative justice in public policy
debates; a criminal justice model that fails to satisfy its participants or to reduce recidivism is
not ultimately sustainable or worthwhile. But these are not the only questions surrounding
restorative justice, and for many advocates, they remain peripheral questions. Among the
next questions to be answered is how participants in restorative justice practices use and
negotiate elements of restorative moral imagination in contrast with rehabilitative and
retributive moral imaginations, whether restorative justice practices encourage activities of
vivid and expansive moral imagining, and if these practices may therefore realize justice as

equity in the processes of ethical discernment among their participants. Chapter Four

suggests SOme answers.

112 Sullivan and Tifft (2001).
113 Zehr (1990).
114 Braithwaite (2002), 69.
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CHAPTER FOUR

MORAL IMAGINING IN RESTORATIVE JUSTICE PRACTICES

I. Tyson’s Conference

Tyson' sat in a circle with a bunch of much older adults. Nineteen years old, dressed
in boarder shorts, a too-large t-shirt, and beaten-up flip-flops, he was not very enthusiastic
about being with this particular bunch of adults sitting in institutional chairs in a stuffy room
in the county courthouse on a beautiful, sunny Colorado summer evening. Tyson’s parents
sat on either side of him, his mother Anne dabbing away streaking mascara from her tears
and his father Jake leaning forward intensely, clearly on edge. The other adults in the circle
included a probation officer, three or four community members, and two restorative justice
facilitators, Patrick and Kenneth. The victim of Tyson’s crime had moved out of state and
could not be located for this conference. Tyson seemed nervous—slouching in his chair,
staring at his toes, chewing his fingernails, bouncing his knee incessantly.

This restorative justice conference had begun as most do at this program in Foothills
Coun‘cy.2 Patrick, the lead facilitator, who also happened to be facilitating his first
conference, established some ground rules (no cursing, no yelling, no interrupting, etc.; that
is, engage in an “adult” conversation) and asked everyone in the circle to introduce

themselves. He then began the conversation by instructing the offender, Tyson, to tell the

1 All study participants have been given pseudonyms in order to protect their identities. In some instances, 1
have also changed certain details about them, such as cateer information or aspects of family background, so
that they are not readily identifiable to other people who have patticipated in the same restorative justice
programs.

2 As with individuals who participated in this research, I have also chosen to use pseudonyms for the counties
described here. Revealing the names of the counties would enable readers to identify rather easily many of the
study participants through simple internet searches.
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group about himself. The young man’s response was measured and mumbled: he works at a
local fast-food franchise, he has yet to complete high school or his GED, he used to like to
play baseball before he had to leave school. After some questions from the group that
encouraged Tyson to share a little more (Why did you quit baseball?, Were you on the school
team?, How do you like work?, Are you working on your GED?, How is it living with your
parents?)’, Patrick asked him about the offense that eventually led to this restorative justice
conference.

Tyson committed and was charged with a relatively minor felony: trespassing. When
he was a senior in high school, he and three of his friends (also high-school seniors) broke
into a vacant apartment that they mistakenly believed was a classmate’s home. With the
busted front door jammed behind them, locking them in the apartment, the boys shimmied
down the balconies of the building to escape. Neighbors who saw them fleeing the
apartment reported their license plate number to the police, and the teenagers were arrested.

Unfortunately for Tyson, while his three friends were legal minors, he was eighteen-
years-and-three-months old. His friends entered the juvenile justice system, but Tyson’s case
was sent to the adult criminal justice system in Foothills County, where he was sentenced to
ten weeks in the county jail and ten weeks in a half-way house as well as probation until his
twenty-second birthday—three years from now. In contrast, his friends spent a few months
on juvenile probation and were never incarcerated, although one of them had an extensive
juvenile record. Tyson decided to participate in the restorative justice program as a condition

of his probation. In telling the story of his offense and his entrance into the restorative

3 Because I was unable to take notes during the conferences that I observed, quotations from the actual
proceedings ate reconstructed from my memory. Immediately after every conference, I noted particularly
memorable phrases and moments in the conference. I would then type full notes into a word processing
document or make an audio recording in which I recounted the events of the conferences. I only put words in
quotation marks that I am fairly certain are accurate representations of the words of study participants. When
paraphrasing, I do not use quotation marks. Quotations from interviews are direct quotations from audio
recordings.
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justice program, he admitted responsibility for what he did and said that it was the stupidest
thing that he had ever done. His parents agreed.

Once Tyson finished recounting this story, his parents entered the conversation in
earnest, describing their family’s experience with the criminal justice system after their son’s
arrest. To say the least, they were frustrated. Anne cried as she talked about feeling
“dehumanized” and “‘stigmatized” by everyone they encountered in the system. The report
from the family’s attorney that the district attorney wanted a “pound of flesh” from Tyson
particularly upset her. Anne said repeatedly, “He’s a person, not a piece of meat.” She felt
that her son had been singled out unfaitly for this crime.

Jake, Tyson’s father, agreed, citing the divergent sentencing between his son and the
other boys. He wondered, if the criminal justice system is sometimes willing to say that
thirteen- to seventeen-year-old kids ought to be tried as adults, why then can it not recognize
that sometimes an eighteen-year-old young man is so immature that he ought to be treated
as a juvenile: “Why can’t it work the other way around too?” The law seemed “too

23 <¢

inflexible,” “too rigid” to Jake. He wanted the police, lawyers, and judges to pay more
attention to the “particular circumstances” of Tyson’s situation. In a poignant moment, Jake
lamented that if the point of the criminal justice system is in part “to make better citizens,”
then in his son’s case it failed miserably: Tyson is a high-school dropout who has a hard time
holding down a job in a fast-food restaurant, who lives at home, and whose situational
anxiety disorder, exacerbated by his time incarcerated, has reached a state where he is afraid
to return phone calls—an especially troublesome vice for someone who must be in constant
contact with his probation officer.

In the course of this discussion, the members of the community seemed receptive to

the concerns of Tyson and his parents. They nodded, leaned forward, gave Anne tissues to
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wipe away her tears, offered words of solace and support: ““That must have been very
difficult for you to see, as a mother.” But while the community members showed this
understanding, they also did not criticize the criminal justice system in the same ways as
Tyson’s family, reminding them that even though the system had perhaps responded harshly
to Tyson, it remains an ongoing reality with which they must simply cope for now. The
facilitator, Patrick—notably the husband of a former district attorney—said that the main
task for the group was to focus on moving forward, to identify the harms that have been
done, and to look for ways to repair those harms.

After the conference, I asked several of the participants what they thought about this
part of the conversation, where Tyson and his family described their frustrations with the
criminal justice system. Patrick confirmed my suspicion that he empathized with the family,
but that his empathy only extended so far. He said,

I heard a lot of excuses and a lot of victimhood, is what I heard. Now 1

could get why they were feeling it, and I also felt the importance that they

needed to go there, but if that’s where it stops, that’s the problem. So as a

problem solver in life, I was already thinking, okay, how can I get them out

of this victimhood, or at least perceived victimhood, because I don’t know, I

don’t know what the situation was....I had empathy for them, but not

enough that I would, like, say, “Oh my God! Woe is me! You are a

complete one hundred percent victim.” It was more like, well, “Some crappy

stuff happened. How do I get you to get away from that and focus on the

harm?”

Patrick distinguished between the “crappy stuff” that happened in the criminal justice system
and the “harm” that he thought should be the focus of the restorative justice conference.
For him, that harm seemed to be limited to the harm caused to victims and communities,
not the harm sometimes experienced by offenders and their families.

In contrast to Patrick, the co-facilitator, Kenneth, described a greater sense of the

pain caused to Tyson and his family and validated that pain as harm worthy of discussion in

the restorative justice conference. He also located their pain within a broader context of the
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criminal justice system and its treatment of other cases that he had encountered. Kenneth
responded to a question about his assessment of this conference:

My reaction is that we see too much of that in our system, whereby the
defendant simply by virtue of the fact that he’s two days shy of, or two days
past the point of being considered a juvenile, the system just hammers him
and makes him do things...and requires him to do things that are just
staggering. And to label clients like that so early in the game, rather than
trying to work with the each client on an individual basis instead of just
slapping that offender, and saying, okay, this is your offense, this what the
charges are, this is what’s going to happen, these are the consequences. And
the system, I don’t know if it’s simply the sheer numbers that they have to
deal with that they can’t operate on that basis, but it’s very dehumanizing and
it puts clients more behind the eight ball than it does rehabilitate them.

Kenneth agreed with Jake’s assessment of the criminal justice system: it pigeonholes
offenders based on seemingly arbitrary criteria, like one’s date of birth rather than one’s
actual capacities as an adult, without ever attending to individual differences that might make
a difference in understanding the circumstances of a crime. As a result, he found that the
system tends to treat many offenders too harshly, leading to degradation and an inability to
return to society productively. Immediately after the conference, when Tyson, Anne, and
Jake had left, Kenneth commented to the other participants, “The human aspect is totally
missing from the system.”

Linda, another community member (probably the most experienced community
member and facilitator that I met in this study), agreed with Kenneth’s assessment of the
harm done to Tyson and his family by the criminal justice system, but also noted her
frustrations with the response of the participants in the conference to this situation:

Now here’s what I need to say to you about that particular group of

experiences. I like to make sure that the heart is really brought in and that

there’s a real sense of inclusion for those who come in. I want them to feel

real comfortable with the group, and then we can really look at the whole

case.... The conference we were in the other night, I just felt like the heart

was missing from that, and I sort of...I think in most of the conferences I sit
in there is great heart and there’s warmth and there’s great stuff going on.
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For Linda, “heart” involves attending to all of the harms associated with an offense, “really

focusing on community harm, victim harm, family harm, and offender harm.” Creating

23 <c 23 <¢

heart requires “getting a full picture,” “understanding and working on repair,” “seeing
different perspectives,” and “having compassion and caring.” This group failed to bring in
the heart in Linda’s view because it did not adequately empathize with the harm caused to
the offender and his family, and because it could not deal with their issues, the group could
not then turn to the harms caused to the victim and community. According to Linda, the
discussion of repairing the harm in Tyson’s conference was “too broad” to address the
specific harms discussed by Tyson, Jake, and Anne.

Despite the frustrations of many of the participants in this conference, at the end of
the conversation, Tyson’s father, Jake, said that this process was not what he had expected.
The family seemed relieved to have someone listen to their stories, and they lamented that
they hadn’t had any other opportunities to express some of their concerns. No one else had
listened to them and sometimes people who worked in the criminal justice system—police,
attorneys, probation officers—had specifically told them not to say anything.

Time was running out, and the group had not progressed far in the process.
Everyone decided that they should wait until the first follow-up discussion to identify all of
the harms associated with the crime and to construct an agreement, the typical pattern of
most conferences. Patrick emphasized that the group would be looking at the harms to the
community and the victim in the next meeting. Linda, however, expressed a concern that
Tyson and his family may need some support in the coming month before the next session,
but no one seemed sure about what form this support should take or volunteered to offer it.

Despite this challenge, the entire family seemed gratified as they walked out, and they all said

that they were glad to have had their stories heard. Even Tyson, who had not said much
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during the entire conference, said that he looked forward to coming back to meet with this
group in a month, to sit with them in a circle of industrial chairs in a stuffy room in the
county courthouse on what would in all likelihood be another beautiful, sunny Colorado

summer evening—but maybe next time without his parents.

IL. Ethnographic Study: Finding Moral Imagination in Practice

I observed and participated in Tyson’s conference in the process of ethnographic
research with restorative justice programs in five counties in Colorado: Plains, Foothills,
Desert, River, and Mountain Counties. The goal of this research is to explore whether and
how participants in restorative justice practices draw on the narratives, metaphors, and
symbols of restorative moral imagination, in contrast with retributive and rehabilitative
moral imaginations described by advocates (cf. table 3 in Chapter Three). By examining
participants’ use and negotiation of these different types of moral imagination in their
processes of ethical discernment, I hope to understand how elements of each type of moral
imagination relate to practices of moral imagining, particularly to efforts to enter into others’
stories and appreciate their perspectives, to draw connections across particular cases, and to
consider myriad possibilities of how to respond to a situation (cf. figure 1 in Chapter Two).
If the adoption of restorative images of the world and its possibilities among participants is
connected to more vivid and expansive moral imagining in concrete cases, then we could
suppose that participation in restorative justice practices may contribute to greater attention
to the particulars of specific cases and thus to more equitable responses to crime (cf. table 2
in Chapter Two). As I proceeded through this research, I therefore examined the
relationship among three distinctive variables:

1) the use and negotiation by participants in restorative justice of narratives, metaphors,
and symbols of restorative, rehabilitative, and retributive moral imaginations;
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2) activities of moral imagining in the practices of restorative justice participants; and
3) the responses of participants to stakeholders in restorative justice conferences,
especially the extent to which they addressed the particulars of a situation in their
processes of ethical discernment and therefore may have been equitable in
conferences.
Examining the interrelationship of these variables reveals the extent to which participants
take on the type of imagination described by restorative justice advocates in practice, the
strengths and weaknesses in specific circumstances of these images of the world and its
possibilities, and the degree to which aspects of restorative moral imagination foster vivid
and expansive moral imagining, and thus, better enable participants to realize justice as
equity.

The ethnographic research presented here employs three qualitative methods:
participant-observation, semi-structured interviews, and examination of primary documents
such as training manuals, case records, and program evaluations given to me by program
coordinators. The restorative justice programs selected for this study were found in part
through community contacts and in part through internet research. The programs employ
various restorative justice practices, including victim-offender mediation and dialogue,
community conferencing, and citizen- and neighborhood-accountability boards as well as
hybrids among these practices in which facilitators draw on what they view as the best
elements of each (for the sake of ease, I will refer to all of these practices as “conferences”).
Although these five programs go about their work in different ways, they also share much in
common because they are well-connected to each other, often drawing on similar training

resources and consulting with each other regularly in quarterly meetings among their

coordinatots.
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Two of the programs—those in Foothills and Plains Counties—have much higher
rates of referral and many more cases than the other three programs because they are more
well-established in their communities, their referral processes are better instituted within
their local criminal and juvenile justice systems, and they are in counties with larger urban
centers, and thus more offenses to address. These two programs address two to six cases
per week. The programs in River, Mountain, and Desert Counties did not have any referrals
for cases during the times when I was in Colorado for research. As a result, I engaged in
participant-observation of restorative justice conferences in only the two larger programs,
although I interviewed participants in and examined the primary documents of all five
programs.

Because the programs in Foothills and Plains Counties draw on the resources of the
same consultant, they use a similar hybrid practice of restorative justice that combines
aspects of community conferencing, sentencing circles, and citizen- and neighborhood-
accountability boards. In the practices of these programs, stakeholders in the crime—
victims, offenders, and their supporters—typically meet with one or two facilitators in a pre-
conference interview in the week or so prior to the conference in order to learn more about
restorative justice and to prepare for the conversation. The rhythm of the conference
described here involves only the offender; I did not see any conferences in which victims
were present, although the program directors invite victims to participate whenever possible.
During the conference, offenders and their supporters meet with the facilitators and a panel
of three to six community members who are regular volunteers with the programs and many
of whom have also been trained as facilitators.

Conferences begin with short introductions, followed by one of the facilitators

asking the offender to share a little bit about himself—his interests, work, family, etc. The
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facilitators then ask the offender to tell the group about the offence. When his story is
complete, community members have the opportunity to ask him informational questions,
which generally focus on what the offender was thinking at the time of the offense, whether
he was targeting particular victims or choosing random victims, whether he accepts
responsibility for his wrongdoing, or how his life has changed since the offense. Community
members try to ask questions in ways that are not accusatorial and that promote the sharing
of stories and information. For example, one community member and facilitator, Judy,
described these questions as ideally beginning with the phrase “I wonder” rather than with
“why.” “I wonder” questions, she explained, encourage participants to explain what
happened instead of requiring them to defend themselves, a common result when asked,
“Why did you...?” Once a clear picture of what occurred surfaces, the conference moves
toward an account of the harms associated with the offense, including harms to victims,
family and friends of the offender, the offender himself, and the community. After a
comprehensive list of harms has been generated, participants begin to brainstorm about
ways to “repair the harm,” culminating in the creation of an agreement or written contract
that lists the responsibilities of all parties (but primarily the offender). When the group
reaches consensus about the agreement, they sign it and celebrate with cookies and punch.
These two programs also use follow-up conferences, for which the stakeholders
return on a monthly basis, usually for three or four months, to check on progress on the
agreement. Follow-up conferences generally last only about twenty to thirty minutes and
include all of the participants in the initial conference rather than just the facilitator or
program director. The innovation of the follow-up conference is unusual among restorative

justice programs, which typically rely on individual facilitators to follow up with all parties.
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While Plains County deals primarily with juvenile offenses, Foothills County works
mostly with adult crimes, although most offenders are still fairly young, typically in their late
teens or early twenties. Offenses are mostly misdemeanors or minor felonies, including
breaking and entering, marijuana possession, burglary, forgery, theft, and status offenses for
juveniles such as bullying or carrying a weapon (in one case, a butterfly knife) on school
property. In total, I engaged in participant-observation in twelve conferences.

Within all five of the programs, I generated a sample of interviewees through two
primary strategies. First, in the conferences in which I engaged in participant-observation, I
asked all of the participants—facilitators, community members, victims, offenders, and
supporters—whether they were willing to be interviewed by me. The second strategy for
recruiting participants was snowball sampling with multiple starts; that is, I asked a small
group of initial contacts to refer me to two or three people who have participated in
restorative justice practices, who then referred me to two or three others, and so on.
Together, these techniques balance selection bias that might lead me to only the most
“experienced” or “outstanding’ participants in the eyes of my initial contacts. But more
than correct for selection bias, they led me to some participants whose voices may not have
been heard otherwise and whose perspectives and experiences may have differed from more
central players in these programs. I conducted several interviews with community members
and facilitators, three with offenders, one with a family supporter of an offender, and none
with victims (again, no victims attended these twelve conferences; also, the categories of
victim, offender, community member, and facilitator often overlapped because individuals
had often occupied more than one of these roles at various times in their lives). While a few
other offenders agreed to be interviewed, they did not show up for their interviews and

efforts to reschedule were unsuccessful. In the future, attending to the voices of
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offenders—whose voices, along with victims, are the least frequently heard in qualitative
studies of restorative justice—may further illuminate their experiences of restorative justice.

In generating this sample, I hoped to speak with people who were well-acquainted
with restorative justice in order to see how someone deeply involved in these practices drew
on restorative narratives, metaphors, and symbols in approaching particular cases as well as
how he or she would guide others through these practices. I also hoped to speak with
people who were just getting to know restorative justice in order to get a sense of how they
experienced the use and negotiation of restorative images of the world and its possibilities in
their first encounters with these practices. To be included, interviewees had only to have
participated in at least one restorative justice conference. I interviewed twenty people in all;
some had participated in “hundreds” of cases and some had only participated in one or two.

Fourteen of the interviewees were female and six were male; they ranged in age from
seventeen to eighty-five. Their employment backgrounds included education, banking and
finance, mediation, law, union organization, Christian ministry, life coaching, and secretarial
work; lawyers (three) and middle- and high-school teachers (four) were most common in this
sample. Seven participants were retirees, although one had retired in his mid-thirties after a
short and successful career in finance and two had retired in their fifties because of
disabilities. All but three of the interviewees were white, non-Hispanic; the other three were
white and Hispanic. The racial and ethnic representation in this sample reflects the
breakdown of the counties where these programs are located. As a facilitator of a restorative
justice program not included in this study noted to me, “Snow isn’t the only thing in

Colorado that’s white.” In 2007 in these counties, between 92.5 and 96.1% of the
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populations were white; between 6.4 and 16.9% of the residents identified themselves as
Hispanic.*

My sample of interviewees, conferences, or programs is not representative of all
restorative justice participants, practices, or organizations. My conclusions, therefore, may
not be generalizable. To a certain extent, my sample of interviewees reflects some self-
selection bias as some people did not agree to be interviewed, some did not return phone
calls after agreeing to be interviewed, and some did not show up even after an interview had
been scheduled. These people included community members, offenders, and supporters,
although offenders and supporters were much more difficult to schedule than community
members. In addition, the practices of restorative justice programs vary too much to
suppose that these programs could stand in for all other programs in other locations, and the
hybrid model adopted by these particular programs is rather idiosyncratic, tailored for the
specific needs and capacities of their communities. Moreover, the selection of conferences
in which I was a participant-observer may not be representative of the cases with which the
programs in Plains and Foothills Counties work. In many ways, the conferences that I
observed were interesting, but not especially astounding; my description of them does not
resemble many of the accounts that one may find in restorative justice literature of dramatic
and dazzling transformations among victims, offenders, and community members. Many of
the participants could recount conferences where such changes did occur, and at least three
of them recalled the same remarkably memorable conference that followed the traffic death
of a bicyclist when a teenager fell asleep at the wheel on a mountain road. So although the

outcomes of the conferences in this ethnographic account may not amaze readers, it seems

4 See the U.S. Census Bureau, State and County Quickfacts, http:/ /quickfacts.census.gov/qfd/states/08000.html.
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that amazing conferences do occur within these programs. Still, most conferences in day-to-
day practice—even those described by participants—are in many ways mundane affairs.

To say that the programs, conferences, and participants described in this
ethnographic account are not necessarily representative, however, is not to say either that
they are necessarily atypical. And to say that my conclusions are not generalizable is not to
say that they are uninformative. In interviews, I asked participants to tell me about their
most recent conferences, and with one exception, the conferences they described did not
involve dramatic and dazzling transformations but real-world, everyday challenges for ethical
discernment.” This pattern suggests that the conferences in which I was a participant-
observer were not unusual in these programs. Also, even though these programs,
conferences, and participants may not necessarily reveal externally valid conclusions about all
restorative justice practices, programs, and participants, enough of what I saw and heard
during this ethnographic study resembles other accounts in the literature to indicate that the
findings here are at least analogous to what might be found elsewhere. That is, the
conclusions of this chapter may not be generalizable, but they are suggestive of restorative
justice practices, programs, and participants outside of this study.

While I cannot claim that my sample represents all restorative justice practices,
programs, and participants, neither can I claim that my data enables an accurate and full
comparison between restorative justice and other aspects of our criminal and juvenile justice
systems, such as more typical sentencing procedures in a traditional courtroom. This study
is not truly comparative; I did not have a similar sample of retributive or rehabilitative
practices, programs, and participants in which I traced elements of different types of moral

imagination or processes of ethical discernment. As a result, I cannot definitively say that

5 See Appendix for more information on interview schedules and methodology.
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moral imagining in restorative justice conferences is 7zore vivid and expansive than in
traditional courtrooms. I am certain that many judges, for instance, do exhibit vivid and
expansive moral imagining in their day-to-day efforts to realize justice and are also often
remarkably equitable in light of the demands placed upon them. Nevertheless, many of the
participants in this study d’d have experiences with traditional courtroom procedures, and
they could and did compare those experiences with their experiences of restorative justice.
Any comparisons that I make of restorative justice to rehabilitative or retributive practices
draw directly on the observations of study participants. Tyson’s father, Jake, for example,
compared his experience of having been heard by other participants in the restorative justice
conference to his experience of being silenced in the courtroom. This datum indicates that
moral imagining in the conference was more vivid and expansive than in the courtroom 7
this case and suggests that this pattern may repeat itself in other cases. So again, while the
conclusions of this chapter that compare restorative justice to other aspects of our criminal
and juvenile justice systems may not be generalizable, they are nevertheless suggestive of the
similarities and differences between these sets of programs, practices, and participants.
Another limitation of this study is that it is not longitudinal. I did not observe
participants’ processes of ethical discernment before or after the restorative justice
conferences in which they participated. As a result, I cannot claim that participation in a
conference changed participants’ images of the world and its possibilities, or that participants
used activities of vivid and expansive moral imagining in interactions following the
conference. That is, questions about participants’ moral character beyond the scope of the
conference will not be answered here. Whether participants are equitable in all aspects of
their lives, or whether they always attend to the particulars of the realities before them in

their processes of ethical discernment, will remain a mystery.
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Finally, although evaluation of both processes and outcomes of restorative justice is
necessary to understand whether and how its practices repair harm, I concentrate in this
study on the processes of ethical discernment used by participants during conferences. I
draw conclusions about whether they engaged in activities of vivid and expansive moral
imagining that focused their attention on the particulars of a case, thereby enabling them to
be equitable in their responses. Whether their decisions actually realized justice as equity
remains unanswered; I do not evaluate whether the outcomes arising from these processes
avoided mistakes or excessive harshness. It is possible that the outcomes of a conference in
which all participants imagined morally in vivid and expansive ways could fail to produce
equitable results, as may have been the case with the boy forced to wear an “I am a Thief” t-
shirt in Canberra, Australia. Nevertheless, in light of the premise established in Chapter
Two, I believe that engaging in certain activities of moral imagining in our processes of
ethical discernment should dispose us to making decisions that are equitable in avoiding
mistakes and excessive harshness, that are prone to grace, forgiveness, and mercy. But still
the processes in which participants in restorative justice engaged in efforts to realize justice
as equity, not the outcomes of those processes, form the center of this dissertation.
Evaluation of whether outcomes realize justice as equity must await another study.

Taking into consideration the constraints and possibilities of the ethnographic
research presented here, the remainder of this chapter examines the use and negotiation of
the narratives, metaphors, and symbols of restorative, rehabilitative, and retributive moral
imaginations, first, by participants in Tyson’s case and, second, by participants in these five
restorative justice programs generally. The use and negotiation of these images of the world
and its possibilities serves as the backdrop for exploring how different types of moral

imagination relate to various activities of moral imagining. That is, I explore whether and



174

how the narratives, metaphors, and symbols of restorative moral imagination are connected
to participants’ moral imagining—their efforts to enter into others’ stories and appreciate
their perspectives, to draw connections across particular cases, and to consider a wide range
of images of the world and its possibilities. If the adoption of elements of restorative moral
imagination fosters more vivid and expansive moral imagining, then participation in
restorative justice practices may contribute to finer understanding of the particulars of cases

in efforts to realize justice as equity.

ITI.  Analyzing Tyson’s Conference: Restorative Moral Imagination in Practice
The basic frustration of Tyson, Jake, and Anne was that they found that the criminal
justice system in Foothills County had failed to attend to Tyson’s particular circumstances,
including his all too recent achievement of the age of majority, his struggles with situational
anxiety disorder, and his status as a high school student at the time of the offense. Asa
result, they found that it had treated him unjustly in comparison with his friends. Jake, in
particular, protested that the rigidity of the law in distinguishing between juvenile and adult
offenders obscured the real similarities between Tyson and the other boys. The legal codes
of Colorado were not written with a case in mind where four offenders—three seventeen-
year-olds and one eighteen-year-old—worked together to commit a crime; they were
formulated too generally to anticipate such a specific situation. The mechanical application
of the adult code to Tyson and the juvenile code to his friends resulted in very different
treatment of four teenagers. If we can agree that the circumstances of Tyson and his friends
were materially alike, even if not legally alike, then we can also agree that the criminal and
juvenile justice systems of Foothills County did not achieve the highest form of justice.

Aristotle’s insight that we sometimes need equity to supplement and correct strict legal
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justice seems apt here. Had the police, attorneys, or judges in the cases of Tyson and his
friends taken (or had) the time to attend to the particulars of the situation and to notice the
pitfalls of the law, then they might have formulated a more equitable response. As the
outcome of this situation stands, however, it illuminates the importance of sometimes
looking beyond the law and considering the intentions behind it to discern what justice as
equity demands. Kenneth’s response, noting that circumstances like Tyson’s are all too
common, further suggests that the need for equity applies not only here, but in scores of
other cases pursued in our criminal and juvenile justice systems.

In light of the challenges presented in Tyson’s conference about the relationships
among law, justice, and equity, participants’ use and negotiation of restorative, rehabilitative,
and retributive moral imaginations reveal some of the challenges of ethical discernment in a
restorative justice conference. On the one hand, the community members and facilitators
commonly drew on narratives, metaphors, and symbols associated with restorative moral
imagination described in Chapter Three, based on the writing of restorative justice
advocates. For example, all of the facilitators and community members used the term
“harm” to describe the crime and its affects, although some participants focused more on
harms to the community and victim while others attended to harms to Tyson and his family.
At one point in the conference, Patrick paused to explain that we should think of the initial
crime as a pebble dropped into a pond, with the ripples representing the harms extending
throughout Tyson’s family, the victim, and the wider community. The metaphor of the
rippling pond evokes similar metaphors used by restorative justice advocates describing
communities as relational webs. Also, especially as Anne and Jake described their
experiences, community members offered other restorative metaphors for crime,

commenting that the incident “wounded” the family and “broke their relationships.” They
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emphasized that this family could use the conference as a tool for “healing” some of the
damages caused to their family by both the initial offense and the response of the criminal
justice system. This search for healing is particularly apparent in Linda’s suggestion that the
group work to find ways to support the family in the coming month. Finally, a holistic
understanding of Tyson as a human being and as a person is evident in the practice in the
beginning of the conference of asking him about himself before asking him about his
offense. Kenneth’s comment about the missing human element in the system also reveals
this understanding of victims and offenders as human beings and as persons in restorative
justice.

Alongside this use of elements of restorative moral imagination in Tyson’s
conference, however, participants also negotiated both retributive and rehabilitative visions
of the world and its possibilities. On the whole, participants in this conference drew a sharp
contrast between restoration and retribution. Just as Tyson was viewed as “a piece of meat”
or “pound of flesh” by the district attorney, many participants viewed the criminal justice
system as a “meat grinder,” a term introduced by Anne, but reiterated by others in the
conference. In this view, the criminal justice system was perceived as primarily retributive,
bent on destroying this young man for the sake of vengeance. Linda also commented that
the drive for retribution in the system “pummeled” Tyson and other offenders in similar
situations. Despite this contrast with the “healing” offered by the conference, participants
recognized that at least partial cooperation with the criminal justice system was a necessary
evil for restorative justice. This program depended on attorneys, judges, and probation
officers for referrals, and as Linda remarked, pushing the point about the harshness of the
system would not endear the program to their referral sources. She continued by

recommending that participants approach their legislators about reforming sentencing
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practices rather than haranguing the people who worked in the criminal justice system. The
best that this particular conference could accomplish in terms of dealing with a retributive
system, in Linda’s assessment, was to mitigate some of the effects of harsh sentencing on
Tyson, Jake, and Anne. More systemic responses fell outside of the mission and capacities
of the program.

While participants took a largely negative view of retributivism, they also contrasted
restorative justice with rehabilitative approaches to crime. Despite this contrast, participants
in this conference, as opposed to the opinions of restorative justice advocates, did not seem
to think that the differences between restorative and rehabilitative perspectives implied a
negative view of the latter. Instead of a necessary evil, rehabilitation was generally seen as
necessarily different from restorative justice, but also a good, something that could
appropriately address the needs of many of the offenders and victims who came through the
program. Kenneth, for example, said several times that the purpose of the criminal justice
system is to rehabilitate offenders. On one occasion, he commented, “That’s been an issue
I’ve brought up time and time again, that defendants are often victimized to the point by the
system to where they become more habitual offenders, than what the system is intended to do,
which is to rehabilitate.”® An interesting aspect of this remark is that even though Kenneth had
attended numerous restorative justice trainings and conferences, he did not view the primary
goal of criminal and juvenile justice systems to be restoration, or the repair of harm in the
aftermath of crime. Rather, in his assessment, rehabilitation ought to be the central focus of
these systems, and restorative justice complemented the work of rehabilitation (at least when
these systems actually did rehabilitative work instead of fixating on retribution) by addressing

the needs of victims and communities in addition to offenders.

¢ Emphasis mine.
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Although many participants in this conference recognized rehabilitation as a
necessary good that often complements restorative justice, they also held that rehabilitation
lay outside of the purview of restorative justice. Patrick expressed this point plainly: “You
know, we’re not therapists!” He elaborated on this comment, remarking that he was
originally attracted to the idea of restorative justice specifically because it was not therapy
and therefore not “soft on crime.” Patrick said, “Once I figured out that it wasn’t therapy
and there was a little bit of teeth to it, that’s when I got the picture.” For him, restorative
justice ought to distinguish itself from rehabilitation, first, because its participants do not
possess the capacity to offer therapy, and second, because therapy is a “touch-feely”
response to crime that fails to address issues of accountability and responsibility to victims
and communities. Patrick saw a role for therapy and rehabilitation, but not in restorative
justice.

Kenneth would agree with Patrick about the inability of restorative justice
practitioners to offer therapy and rehabilitation. Commenting on Tyson’s case, he remarked,

That is something that we as volunteer community members can’t tackle

because we’ve been down that path before. There are issues that only, that

have to be addressed in that particular case, and I think only trained
professionals can deal with. And you know, when I make a statement, it is
obvious that it’s not really fair because I’'m not a professional therapist or
psychiatrist, and I really believe that’s a track that the parents have to follow
with their son because he, he has obviously some anxiety issues that he has to

deal with. At one time, we were going down that path, and that is not our

role.

From Kenneth’s perspective, it seems that restorative justice and rehabilitative services can
parallel each other in criminal and juvenile justice systems, each offering different, but
complementary, responses to crime. For both Patrick and Kenneth, rehabilitation is

important, but because of the lack of training of facilitators and community members, it is

impractical for restorative justice to tackle therapeutic issues.



179

While Kenneth and Patrick rejected primarily for practical reasons the idea that
restorative justice conferences should provide therapy, Linda offered more ideological
reasons for contrasting rehabilitation and restorative justice. When asked about the
distinctive characteristics of restorative justice, Linda replied by distinguishing it from
rehabilitation—not retribution—observing that with restorative justice, there should be “a
focus on repair of harm, more so than rehabilitation.” She continued,

I think sometimes people get confused. There can be some rehabilitation,

but our major role is to provide, is to give people an opportunity for repair,

which can include rehabilitation, but that’s not the major goal.... Repair of

harm is focused as much on other as self. Rehabilitation is like therapy, and

our job isn’t to do therapy. Our job may be to refer for therapy, or to find

resources for everyone, victims, offenders, and sometimes even the

community, to help them rehabilitate, but sometimes the repair of harm is

broader than rehabilitation. So I see rehab as more [concerned with the] self.
Linda clarifies the difference between restorative and rehabilitative responses to crime in
terms of the centrality of the self versus the other. From a rehabilitative perspective, the
focus is on the self of the offender, without consideration of the needs of victims or
community members. For Linda, much like restorative justice advocates discussed in the
previous chapter, this focus is too narrow; it occludes the experiences of the other
stakeholders in a crime. While recognizing that therapy for mental illness and drug and/or
alcohol dependence may sometimes be necessary (she suggested after Tyson’s conference
that family and individual therapy might be helpful in this case), she maintains that
restorative justice conferences are not the appropriate place for treatment—not because
facilitators and community members are not trained professionals, but because restorative
justice should encourage all participants to look outside of themselves to the experiences of
others.

Participants’ use and negotiation of elements of restorative moral imagination in

contrast with retributive and rehabilitative alternatives seems to correlate with their activities



180

of moral imagining. At least as far as Tyson and his parents were concerned, they found that
these practices enabled the other participants in the conference to enter into their stories
more than anyone in the Foothills County criminal justice system had. Tyson, Jake, and
Anne seemed to agree that participants in this conference appreciated the perspectives of
this family, even if they may have disagreed with the some of their conclusions. One reason
that the group did not reach an agreement in this first session was that the facilitators and
community members kept asking the family questions, trying to create for themselves an
accurate picture of the particulars of Tyson’s case. Whereas Jake and Anne objected that the
lawyers, probation officers, and judges had not only failed to hear their stories but also
explicitly told them not to share their stories, they found in the restorative justice conference
a group of people who listened and elicited more information from them in a nonjudgmental
manner. Jake and Anne especially found people who empathized with them; several
participants, for example, cited similar experiences with parenting. Tyson, however, may
have found that fewer of the participants could as easily relate to his story, as only one other
person in the room, a community member named John, had ever been through the criminal
justice system as an offender. Nevertheless, Tyson’s conference involved a concerted effort
by participants to imagine what it would be like to have lived through Tyson’s, Anne’s, or
Jake’s experiences and to appreciate their perspectives. The co-facilitator, Kenneth,
described the work of moral imagining involved in entering others’ stories as restoring “the

> <¢

human aspect” that he finds lacking in the “harshness,” “anonymity,” and “blindness” of the
criminal justice system.
At the same time that the facilitators and community members tried to appreciate the

perspectives of Tyson and his parents, many of them also tried to imagine the perspectives

of those who were not present at the conference: the victim and her direct neighbors in the
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apartment complex. Patrick, for example, in describing the ripple effect of the crime,
wondered aloud about how the renter felt about hearing that someone had broken into her
apartment, even if she had been moving out at the time of the offense. He tried to
encourage Tyson to enter into her story and to appreciate how she might have reacted to
this violation. Furthermore, Patrick tried to introduce the perspectives of her neighbors.
About his attempt to highlight their perspectives for Tyson, he later said,

[The community] is affected, you know. Sure if you bang down a door, I get

it. But you also came down from the second or third floor through other

people’s lofts and balconies. Well, you know what? I sure wouldn’t feel

good about that, you know, if I had a bunch of kids going down my loft.

Patrick also described the task of introducing these perspectives as helping “that person look
beyond their own little spirit world,” indicating that one of the roles of facilitators in
restorative justice conferences, in his view, is to foster in other participants practices of
imagining the world from someone else’s point of view.

Another activity of vivid and expansive moral imagining is drawing connections
across particular cases. This practice involves highlighting important similarities and
differences between experiences and builds upon the appreciation of others’ stories and
perspectives. In order to see how various cases deviate from and adhere with each other,
one must be able to recount the experiences of parties involved in each case, noticing
relevant factors in how and why their narratives took shape and recognizing when and why
one case is like another case. Jake, Anne, and Tyson indicated that no one in the Foothills
County criminal justice system attempted to examine Tyson’s case with an eye toward its
connections to the cases of his friends. Or, it may be that the points on which participants
in the criminal justice system could draw any connections in these cases were limited only to

those points deemed legally relevant; the central legally relevant point of comparison

between the cases was the ages of the offenders. Aside from this consideration, other points
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of comparison—such as the motives and actions of the young men, their common social
standing as seniors in high school, Tyson’s problems with mental illness—fell outside of the
stories that participants in the criminal justice system could tell about these cases, and so
limited the connections that they could draw between them. For Tyson’s parents, however,
the ages of the offenders seemed like the least relevant point of the case, the aspect of his
experience that would tell onlookers the least about their son, his friends, and their
situations.

Participants in this restorative justice conference were not limited by concerns of
legal relevance, and so freely considered points of comparison other than age between Tyson
and his friends. They worked at expanding their imagining of Tyson’s case through
questions that helped them compare his circumstances with those of his friends. They asked
Tyson, for example, to describe his motives alongside his assessment of the motives of the
other boys in committing this offense. He explained that one of his friends sought revenge
against a classmate who had stolen a videogame from him and who they believed lived in the
apartment. He added that he was not sure what his friend had in mind in terms of revenge
and that he just went along “to hang out” with the guys. Community members also asked
what Tyson did exactly throughout the course of the crime, and he answered that he and two
of the other boys mostly stood back and watched as their friend did everything. He
recognized that even being present was wrong, but also said his level of involvement was
different from that of the other boy, who was more of a ringleader. Asking these questions
of Tyson enabled participants in this conference to add greater detail to their images of his
crime and to gauge which points of comparison—mostly, motive and action—they found

most relevant in their discernment processes.
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Other questions that participants asked Tyson helped them draw connections also
between his case and other cases that they had encountered through the restorative justice
program. They focused on locating Tyson’s offense within the larger context of his life,
both before and after the crime. One community member, for example, asked Tyson about
his experiences with work, school, and baseball prior to the offense. Many of these
questions helped to establish a sense of Tyson’s trajectory through life had he not committed
this crime, particularly his hopes and goals after graduation from high school. Establishing
this trajectory—and comparing it to the patterns of other young men who had gone through
the program—enabled this community member to consider what Tyson may have lost in
terms of life plans diverted and postponed. In contrast, John, the community member who
had also once been an offender, focused his questions on Tyson’s life after the offense. He
compared his own experiences of lawyers, jail, half-way houses, and probation officers to
Tyson’s, illuminating common encounters in the Foothills County criminal justice system.
Although John did not suffer from any mental illnesses, noting this difference in his
experience also highlighted for the group the challenges Tyson would face in complying with
probation with the added roadblocks of situational anxiety disorder. Drawing connections
such as these between Tyson’s case and other cases familiar to participants in this conference
underscored the particularities of this young man’s experience. It also gave the participants a
greater sense of morally salient similarities and differences of this case in addition to the
different ages of the boys, allowing them to consider in their discernment processes a more
particularized picture than the facts of the case alone presented.

The final activity of vivid and expansive moral imagining for consideration is
contemplating a wide range of possibilities for how to respond to a situation. These

possibilities may include relatively small-scale concerns, such as hopes for a single offender
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in the direct future. Participants in this conference exhibited some effort to consider various
possibilities of how Tyson’s world could be different, although much of their effort seemed
frustrated by impediments created by the retributive actions of the Foothills County criminal
justice system and by the psychiatric needs of Tyson. Several participants, encouraged by
Linda, began the process of brainstorming with Tyson’s family what the group could do to
improve their situations in the coming month. During this phase of the conference, toward
the end of the session, Linda and the other community members tried to keep their
brainstorming focused on the future, rather than dwelling upon what might have been
different in the past had Tyson not committed his offense or had the criminal justice system
not responded so harshly to him. They also tried to concentrate on concrete actions that
could begin to help Tyson cope with his experiences, such as offering assistance with
communicating with his probation officer.

Despite this effort to come up with different possibilities for handling Tyson’s case,
however, at the end of this conference, the group seemed overwhelmed and paralyzed by the
weight of the realities before them. Although they wanted to work with Tyson to affect
change in his immediate future, specific strategies for doing so remained unclear to the
group. In later interviews, Patrick and Kenneth both acknowledged that one reason for this
frustration was that they saw many of Tyson’s problems as requiring mental health therapy,
which falls outside of the capacities and mission of the restorative justice participants. But
they also saw the damages caused by the criminal justice system as another impediment, as
they perceived Tyson’s family as to be unable to move on to next steps to address their
situation until they had the opportunity to air their grievances about their experiences.

Imagining together possibilities for Tyson’s future needed to wait until the next session.



185

Contemplating possibilities for the future may also address larger-scale matters, such
as the reform of criminal and juvenile justice systems as a whole over the course of time.
Participants in Tyson’s conference also exhibited moral imagining around more systemic
issues in response to their evaluations of his experience. Most of their consideration of
these issues occurred outside of the time and space of the conference, mostly immediately
afterwards, when Linda, John, and Kenneth discussed the “pummeling” of offenders by the
criminal justice system. Their consideration of different possibilities for the future of the
criminal justice system indicated that they hoped for a gradual transition toward a restorative
system through the creation of new legislation that would combat the “nail-‘em-and-jail-‘em”
approach of our current systems, in the words of Kenneth. Although these off-the-cuff
reactions after Tyson’s conference may seem somewhat rudimentary and nascent, failing to
offer much in the way of specific strategies for bringing about a restorative system other
than lobbying one’s legislators, the consideration of the possibility of an alternative approach
to crime by the participants in this conference is important in their activities of moral
imagining. Linda, John, and Kenneth, in particular, see that the ways of the criminal justice

) ¢

system now—the ways of “pummeling,” “hammering,” “nailing and jailing”—are not the
ways that the system has to be.

The discussion of this conference indicates the need for justice as equity where the
law sometimes fails to respond to the particulars of certain situations, in this case, to Tyson’s
shared circumstances with his friends despite his different age. In their responses to this
case, participants often drew upon the narratives, metaphors, and symbols of restorative
moral imagination used by restorative justice advocates. At the same time, they also

negotiated elements of retributive and rehabilitative moral imaginations. Although

participants drew a sharp line between retribution and restoration, echoing restorative justice
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advocates, many of them saw rehabilitation and restoration as more complementary, even if
still distinct. Participants’ use and negotiation of these types of moral imagination seems to
coincide with certain activities of vivid and expansive moral imagining, such as entering the
stories of others and appreciating the perspectives of Tyson and his parents, drawing
connections among particular cases, and considering various possibilities of how the world
could be different, in terms both of Tyson’s experience and more broadly-based systemic
change. This work of moral imagining took significant conscientious effort on the part of
participants, and sometimes the realities of our current justice systems frustrated their
efforts. Nevertheless, in their immediate responses to their conference, Tyson and his
parents seemed to value the efforts of the facilitators and community members. Their
responses indicate that where they found that the system failed to realize justice in Tyson’s
case, restorative justice offered them hope that some level of equity could be restored to

their situation.

IV.  Expanding Analysis: Restorative Moral Imagination in Five Programs

Analysis of other aspects of the five Colorado restorative justice programs reveals
similar patterns as surfaced in Tyson’s case, beginning with frustration with our criminal and
juvenile justice systems. Many other cases in these programs, for example, illuminate failures
of local systems to attend to the particulars of individual circumstances, and therefore, to
respond to offenders in seemingly inequitable—even if legal—manners.

John, the community member in Tyson’s conference who had also once been an
offender, for example, recounted his own arrest with great frustration. According to John,
after attending a major league baseball game, where he had drunk a few beers, he took a cab

home. The cabdriver asked to use the restroom. When they entered the house, the
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cabdriver—who was significantly larger than John, a slight man in his mid-thirties—
assaulted him. John escaped momentarily to retrieve a gun. The cabdriver fled the house,
and both men called the police. Upon their arrival, the police questioned John and arrested
him for “prohibited use of a weapon,” a misdemeanor charge based on his use of alcohol
prior to using a handgun. Although John had broken this law, in light of the circumstances,
it seems that arresting him, jailing him overnight, and placing him on probation with a two-
year suspended sentence when he had been trying to defend himself (even if arguably in a
misguided manner) were responses that ignored the particulars of John’s circumstances.
Another case that reflected lack of attention to particulars in the criminal justice
system involved Josh, a 23-year-old man who pled guilty to check forgery. When Josh
received a deposit refund on an apartment that he felt was too small, he added a “two” to
the front of it—changing the check from $84 to $284. The police called six weeks later and
asked him to come to the station. The officer explained to Josh that he had been caught, but
since he would not be arrested for the offense (although still charged), Josh would have the
opportunity to make things right. Josh went home, called his landlord, apologized, and got a
money order to repay him. The landlord accepted the apology and asked that the charges
against Josh be dropped. But when Josh called the police officer to report his efforts, he
learned that the district attorney had decided to press charges anyway. Josh turned himself
in, spent a night in jail, and was sentenced to two years on probation. Although this young
man had attempted to repair the harm that he had caused and the victim accepted his
efforts, the criminal justice system in Foothills County pressed forward with its prosecution
without consideration of the particulars of Josh’s situation and his work to rectify his

wrongdoing.
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In John’s and Josh’s cases, the effects of the refusal of the criminal justice system to
look at the particulars had relatively minor consequences. They did not go to prison;
probation presented at most a serious inconvenience to them. Both men had resources
available to them, especially education, legal advice, money, and family support, to be able to
cope with their sentences with comparable ease. Harshness of sentencing due to failure to
attend to particulars, however, may have more drastic effects if offenders do not have these
resources available to them. Stephen, for example, was fourteen, a freshman in high school,
when he was arrested for bringing a weapon, a butterfly knife, onto school property. He was
expelled and sentenced to pay a fine, serve two years on probation, and spend 96 hours on a
residential work crew. In the years after massacres at Columbine and Virginia Tech, zero
tolerance of this offense from both schools and juvenile justice systems may seem
reasonable, even necessary. In Stephen’s case, however, due diligence in paying attention to
the particulars would have revealed that his pockets held not only a butterfly knife, but also
all of his belongings that he could fit in his cargo pants—including his toothbrush. The
night before, Stephen had moved out of a friend’s house, where he had been staying because
his father’s parental rights had been terminated and his mother was addicted to
methamphetamines. When he had a disagreement with his friend, he packed everything he
could into his school bag and pants, went to school, and moved into his locker. A classmate
saw him put the knife in his locker and reported him to her father, who then called the
principal and the police. By responding to Stephen with zero tolerance, the school district
and the juvenile justice system ignored the broader context of residential instability and adult
unreliability (to be generous) that troubled this young man’s life. They overlooked the
particulars of his case, and as a result, not only let him fall through the cracks, but perhaps

even pushed him down the cracks a little bit farther.
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Although these three cases, along with Tyson’s, cannot definitively prove that the
criminal and juvenile justice systems in Foothills and Plains Counties are inequitable, they at
least suggest a pattern of failing to attend to particulars of cases, potentially resulting in dire
consequences for people caught up in them. The refusal to try to understand the
circumstances in which these crimes took place may be traced in part to the adversarial
nature of criminal justice systems (and increasingly, juvenile justice systems), which tends to
shut down any attempts to engage in activities of vivid and expansive moral imagining. A
more charitable assessment of this situation acknowledges that these systems and the people
working in them are overburdened, often by relatively minor crimes that tie up the time of
police, attorneys, and courts, rendering them unable to engage in these activities even when
they would want to do so.

In these four cases, it seems that no one in these systems attempted to appreciate the
stories and perspectives of these offenders (or, notably, their victims), to draw connections
between their cases and others, or to consider possibilities other than mandatory or routine
sentences. John’s comments about his experiences in the system illuminate many ways in
which moral imagining was narrowed and deadened in his case. He said,

I don’t think anybody really cared about my story. All the stuff you see on

['V about sitting down with a detective to find out what really happened—

that doesn’t happen. I didn’t even know what I did, why I was arrested until

the next morning. That night of the incident, I remember telling the police

what happened...until I realized, like, they thought I had done something. It

shut the story 7ight down because I was, like, don’t talk to the police until you

see a lawyer. That is when I shut up.

John’s experiences of remaining silent in light of suspicions about him and of not finding
anyone to listen to him continued into the courtroom:

There was no one to tell my story. No one cared. I didn’t say anything.

And then there was the next day when they actually do the bond hearing.

The DA said something about “pulled a gun on a cabdriver,” and there was
no mention that it was in my house or anything like that. And I thought, I
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should say something, and the judge actually told me to be quiet because I
shouldn’t discuss the specifics of my case without my lawyer present.

Even with his own lawyer, John’s story remained untold. The attorney recommended that
John plead guilty because a trial would be more bothersome than accepting a deal. Also, the
lawyer explained, by pleading guilty, John would probably receive a suspended sentence that
could eventually be expunged from his record. About this outcome, John remarked,

I think one of the things, the justice system, even in [Foothills County| where

there’s plenty of time and plenty of money, it’s just very quick. Like, I got to

say nothing. I felt like I didn’t have any say in the matter. I never spoke

more than a few words in court. “Guilty,” my age, my level of education.

John’s reflections about justice systems were echoed by Tyson, Josh, and Stephen, although
the comments by John were more extensive, perhaps because he is older and, as a result,
more reflective. While John’s experiences, along with the experiences of these three young
men, are troubling in themselves, they evoke serious concern in terms of what they suggest
about the experiences of people who do not have the same resources as John in particular.
If someone who is white, male, college educated, and financially secure cannot get the
particulars of his case noticed in justice systems, then it seems that more marginalized people
would have little chance.

These cases, however, may present mere anecdotal evidence of failures among
participants in these criminal and juvenile justice systems to imagine morally in vivid and
expansive ways or to attend to particulars in processes of ethical discernment, resulting in
inequities. Nonetheless, other participants in this study, especially community members and
facilitators, who have in total encountered hundreds of cases, express concerns about the
limitations of their local justice systems on these points. One area of alarm is the adversarial

nature of these systems, which can lead to unwillingness to explore or share the details of an

offense in order to arrive at some level of truthfulness on all sides. Two community
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members, who had also been criminal defense attorneys eatlier in their law careers, clarified
the problems created by this sense of opposition. Susan, who had been a federal defense
attorney, explained bluntly her reasoning as a lawyer for preventing her clients from telling
their stories: “I tell my clients, ‘Don’t admit anything. Don’t admit.” Because once
admissions come in [that is, into evidence], you’re pretty much hosed.” Cathy would
probably concur. She described her experiences as a criminal defense attorney in terms of
“the machine of vengeance™:

I am frustrated by, in general, I'd say the “machine of vengeance”

that...makes my client a whole lot more positional than they necessarily
would be if someone actually cared about why he or she did what he or she

did.
Cathy and Susan reveal the impediments to moral imagining created by the severity of

(13

sanctions within criminal justice systems. Because offenders may get “hosed,” “pummeled,”
or “crushed” by “the machine of vengeance” if they told their stories, they must often take a
defensive stance behind lawyers that prevents others from entering into their stories or
appreciating their perspectives or understanding their cases in light of other situations.
Another worry among participants in this study about the limits of moral imagining
in criminal and juvenile justice systems regarded the limitations placed on these systems by
factors such as time, money, and legislation. Even if police and probation officers,
attorneys, and judges would attend to the particulars of cases before them, participants
wortried that they could not do so because the system is overburdened. Cathy explained,
I acknowledge that judges that I respect a lot, that it’s hard for them to really
understand everything that’s going on in every case. It really just gets to be
pleading a class three felony drug possession down to a class five, and this is

what you’re doing, and they don’t have time to care about all of this.... It
doesn’t take into account the individual. It does nothing whatsoever to heal

people.
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Judy, a retired middle-school teacher who serves on a judicial commission and regularly
observes courtroom proceedings, said of the burdens on the local system, “I’m just
overwhelmed by the numbers. I have to remember, I just have to keep telling myself, it’s
one little drop, but if you can change that drop for one or two kids, it’s important.” She
reflected further on the constraints placed on judges by the number of cases presented to
them and the images of young people generated by these constraints. Judy remarked,

It's mind-boggling to me to be a judge and sit there, and I have several

friends who are judges.... It’s a rare perspective because...you know, like in

the classroom, I would have a whole cross-section [of young people]. They

get one end of that cross-section, and that’s all they see for the most part.

Some of the judges amaze me how much they’ll talk and really try to give

sound, thoughtful consequences, but they’re pretty limited, and that’s

discouraging to me.
Judy’s and Cathy’s assessments of judges highlight the limitations that they must confront in
order to engage in thorough ethical discernment, even while many of them do their best to
attend to the particulars before them and to deliver just and equitable decisions. In addition
to adversarial practices hiding the stories of offenders (as well as victims), the demands on
courts often prevent judges and attorneys from entering into the stories of people who go
through their courtrooms, comparing those stories to anyone’s outside of the system, or
considering possibilities other than mandatory or routine sentences. Justice becomes
“formulaic,” in the words of Karen, another community member who also works as a
dispute mediator.

These failures—whether of individual moral character or of overburdened systems—
may contribute to mistakes in efforts to realize justice. John’s case arguably entailed a
miscarriage of justice with the accusation of a victim of crime who was trying to defend

himself. At least one other case in this study involved mistakes in the system. Matt was a

college student who went into the wrong house when he was intoxicated—a surprisingly
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common offense in Foothills County. The district attorney charged him with felony
burglary because of a miscommunication with the couple who owned the house, although
Matt should have been charged more appropriately with misdemeanor trespassing. About
this situation, one of the facilitators in Matt’s conference, Ruth, said,

The whole thing got blown way out of proportion. He lost a lot. He lost a

$50,000 scholarship because of this, because the city prosecutor decided to

file it as a felony.... In one of the sessions we had, [Matt] found out that

because of a misunderstanding, he was prosecuted as a thief as opposed to a

trespass. And when he found out that it was a mistake somewhere along the

line, he was extremely hurt because it cost him so much.

Failing to attend to the particulars of cases, to stop and listen carefully to victims and
offenders can result in oversights that may have grave long-term negative effects on the
stakeholders in a crime.

In addition to mistakes, these failures can also contribute to excessive severity in our
criminal and juvenile justice systems. Reflecting on her perception that prosecutors in
Foothills County increasingly charge young people with felonies because they do not look at
the broader context in which they committed their crimes, Ruth commented on this
harshness: “Well, the thing that we see more and more often is that young people are being
tagged with these felonies, and felonies follow you through the rest of your life and can
really mess up work and all sorts of things.” For Ruth, these problems could be addressed
better by using restorative justice practices earlier in the process, prior to adjudication,
because “we have to #nderstand before things go too darned far.” One reason for refusal to
understand, and therefore, for harsh responses to offenders, is the demonization of
offenders. Martha, a facilitator, recalled a case in which a young man had stayed up all night
as a designated driver for his friends. He had told his parents about his plan to keep his

friends out of trouble, and they had consented. While driving home in the morning, he fell

asleep at the wheel and killed a bicyclist. About this case, Martha said,
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Of course, when something tragic like that happens, the victims have no idea

from court and from police reports what to make of this young man who

killed somebody with his car. And so the offender becomes a monster, and

his family becomes irresponsible. Everything that you can imagine negative

is attributed to the offender.

She explained further that entering into the story of the offender can put a stop to this
demonization and help victims cope with the situation: ““You can see the assumptions falling
away that are non-truths, and you just wouldn’t see any of that if he had just gone to court
and been thrown away in jail.” In this case, Martha saw the father of the bicyclist recognize
the humanity of the driver and his remorse. As a result, the father came to see the situation
not as work of a monster, but as a horrific tragedy, and he began to be able to forgive the
young driver.

The reports of these facilitators and community members suggest that both the
culture of and the demands placed on our current criminal and juvenile justice systems limit
the possibilities of vivid and expansive moral imagining by their participants. Even the best
intentioned and most conscientious police and probation officers, attorneys, and judges are
stretched to attend to the particulars of every case before them, and as a result they
sometimes make mistakes and seem to assume a “tough on crime” stance in most
circumstances. Achieving justice as equity under these conditions is a Sisyphean task.

In response to their frustrations with our justice systems, participants in restorative
justice practices in these programs—Iike participants in Tyson’s conference—use narratives,
metaphors, and symbols of restorative moral imagination while negotiating elements of
retributive and rehabilitative moral imaginations. Thus, like Linda, Kenneth, and Patrick,
other participants draw a sharp line between restoration and retribution. The discussion of

participants’ responses to deficiencies in criminal and juvenile justice systems already reveals

some of the perspectives on retributive visions of the world and its possibilities. Some of
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the most colorful phrases include “meat grinder” and “the machine of vengeance.” Other
terms used by participants included “anonymous,” “impersonal,” “adversarial,”
“oppositional,” and “formulaic.” Many participants wanted to dissociate themselves and
their identities from any desire for retribution. For example, one community member,
Sheila, said repeatedly in her interview, “I’m not a punitive person.” Another community
member, Bea, discussed her rejection of previous retributive impulses, leading to a desire to
become less punitive:

[Before getting involved in restorative justice], I would have thought they

[offenders| should be punished before I heard the story, which is terrible to

be so judgmental, but now I wait until I hear what happened, what caused it,

and how it was repaired. It’s just made me more, um, open, but I guess I

haven’t always been that way.

For Bea, participation in restorative justice practices led to her conversion from being
punitive to being open and interested in the stories behind criminal incidents. Through
involvement in this program, she finds that her capacities to enter into others’ stories and
appreciate their perspectives have developed so that her apprehension of particular cases is
more detailed. In her own assessment, Bea became less “judgmental” because of this
openness.

These descriptions point to a propensity among participants in all five programs to
reject the ideal narrative of responding to crime in retributive moral imagination. According
to this narrative, justice is realized when offenders receive punishment proportionate to their
offense against the law through state sanction. Nearly every community member and
facilitator questioned this narrative, expressing dissatisfaction with the way it resolves
problems precipitated by crime. In several ways, they challenged this narrative as lacking

substance. Participants expressed this challenge, for example, by juxtaposing punishment

with “real change.” Patrick called the motto “tough on crime” a “bromide,” a sentiment
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many other participants echoed. Sheila commented, “Sometimes the criminal justice system
alone can be nothing but punitive, but that doesn’t change behavior, and so I think it
depends on what you want. Do you want punishment, or do you want change?” Judy, the
woman who serves on the judicial commission shared Sheila’s perspective:

I ran around with a judge about this, and I said, “There’s more programs that

work. I’'m just wondering why you don’t use them.” And she said, “They

don’t work. If they’ve driven drunk for a third time, they need to go to jail.”

And I said, “In particular, I mean, have you found that to be successful in

stopping them?” And she couldn’t answer that.

If retributive justice depends upon a narrative in which punishment leads to reformed
behavior, the participants in these programs simply do not find the ending of the story
believable. This image of the world and its possibilities in their opinions is a mere fantasy—
a useless, but harmful, fiction.

One of the reasons that many participants reject this narrative of retribution is that
they have seen too many cases like Tyson’s in which offenders felt victimized by their
punishment. Tom, the director of the program in Mountain County, summarized this
assessment with respect to zero-tolerance policies in schools and juvenile justice systems:

Zero tolerance can lead to and has led to a reaction that is negative, and the

kids feel punished or picked on or unfairly treated. And they want to

retaliate or they want to see the punisher as a bad person or a negative in

their lives as opposed to learning anything.... Don’t punish them because
you’re not actually disciplining or teaching them anything. You’re teaching
them negatively.
A community member in Mountain County, Megan, confirmed Tom’s concern about the
feeling of victimization among offenders in response to punishment. She said,

The thing is...when we have the regular justice system, the blame and the

anger can be directed at the justice system, the judge, the lawyer, and all that.

Well, then, the offender, he has someone to blame and be angry at, and take
the fall for him. And the offender can put himself in the victim role.
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For Tom and Megan, one of the falsehoods of the retributive narrative is that offenders
reform their behavior in response to punishment. Instead, they find that offenders refuse to
change or even to see the need for change because they come to see themselves as victims
rather than empathizing with the people whom they harmed.

In their discussion of this problem, facilitators and community members find a new
narrative based on the concepts of “accountability” and “responsibility.” Offenders do not
get off easy in restorative justice, they aver; restorative justice “has teeth to it,” as both Judy
and Patrick would say. Megan continued her comments: “With this process [restorative
justice|, offenders become accountable.... They get to participate and say, Yes, this is what

>

I want to do to repair the harm.”” Many participants suggested that “real change” comes
about not through punishment, but through taking responsibility for one’s actions and being
accountable to others. They replaced the ideal narrative of retributive moral imagination
with a narrative compatible with restorative moral imagination. Patrick summarized this
alternative narrative in a way that reiterates Megan’s account:

All the parties, you know, the offender, the victim, and the community come

together, and you think it’s soft on crime, where you actually have to sit a few

feet from the person and look them in the face and really hear about how

you might have ruined their life? You’ve got to open your eyes, and hear all

of that pain, and then take steps accordingly. And that’s not soft of crime.
Through this process, Patrick finds that offenders “really have to face up” to the impact of
the offense. For participants in these programs, the true story, the real narrative that
accounts for the realities of crime and reformation centers around responsibility and
accountability, not punishment and retribution. Thus, as in Tyson’s case, where participants
rejected retributive justice as opposing the vision of the world and its possibilities within

restorative moral imagination, community members and facilitators in all five programs also

held retribution and restoration in stark contrast with each othetr.
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Even though community members and facilitators contrasted retribution and
restoration, offenders may not necessarily have agreed with them that these practices are so
different. After all, offenders still receive sanctions in restorative justice conferences and are
burdened to fulfill the agreement if they are to be responsible and accountable. Just because
community members and facilitators do not believe that these burdens are punishment does
not mean that offenders do not perceive them as punishment. However, when I asked the
three offenders in this study (admittedly a very small sample) whether they found the
agreements of their conferences to be fair and whether they would recommend restorative
justice to a friend, they did not seem to find the demands of their agreements to be
punishing. Josh, the young man who forged the deposit check, contrasted the feelings he
had in response to his conference with his feelings in response to his probation officer:

[With restorative justice|, you’re in an environment where you are not being

constantly reminded of what you did or, you know, that you’re a criminal.

You know, going to a P.O., the P.O.’s, they just see people all day. They

don’t care. They’re just cold, and just...they make you feel hated.

Josh described his conference as providing him with a sense that he was not merely a
criminal deserving punishment, but someone who had simply made a bad decision that he
needed to make right. John similarly found that participation in restorative justice was more
of a relief from the criminal justice system than a punishing burden. He commented that he
particularly appreciated writing the letter of apology to the cabdriver because it helped him
think about his own responsibility: “The letter of apology was just a good way to think about
what happened, the results of my actions, so I think that it was fair and a good thing to do.”
Stephen, the boy with the butterfly knife, drew the starkest contrast between restorative
justice and retributive punishment:

I think the court system is more about consequences for what you did, you

know...it’s punishment. But the restorative justice is talking about what you
did and seeing how it affected a group of people, like the school board, for
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example. They could’ve freaked out about, you know, Columbine, or other

stuff that could happen in Colorado with knives, guns, what have you. 1

think restorative justice is almost the opposite. It’s not punishment, it’s, um,

it helps you in a way.

For Stephen, the difference between restorative justice and his experiences with the juvenile
justice system could be found in that restorative justice helped him rather than punished
him. As far as these three offenders were concerned (and more offenders should be asked
these questions), the contrast held by community members and facilitators between
restoration and retribution accurately reflected their own experiences.

In contrast to retribution, just as participants in Tyson’s case saw more redeeming
value in rehabilitation, so other community members and facilitators found that rehabilitative
approaches differ from, but could possibly complement restorative justice. On the one
hand, many participants reiterated Patrick’s attitude that they were not involved in
restorative justice to provide therapy. This conclusion is especially apparent in the
comments of two facilitators who had served therapeutic roles in previous careers. Karen
had been a counselor and social worker. She commented that one of the most challenging
aspects of training to become a facilitator was her recognition of the distinction between
restorative justice and therapy and how this distinction would affect her practice:

You know, as a social worker, I’'ve done therapy groups where my job was to

repeat back what someone said. And about three days into the training, it

struck me that I wasn’t, I mean, they didn’t want e to be repeating back to
clarify when the victim said something. They called on the offender to say,

“What did you hear?” Then repeat it back. I was like—it took three days of

training to get that!

Megan, the facilitator in Mountain County, had a similar experience with shifting her
practices in light of differences between restorative justice and life coaching. Regarding her

difficulties with training, she said, “My first thing was I had to be careful about learning not

to coach during a conference, and there was a time that I had to turn off part of my training
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and just shut up.” Because of their professional backgrounds, Karen’s and Megan’s
experiences may reveal a heightened sensitivity to the distinction between rehabilitation and
restoration, between therapy and repairing the harm, than most of the other facilitators and
community members conveyed. Nevertheless, their reflections illuminate the care with
which participants avoided providing therapy within restorative justice conferences, even
when qualified to do so.

While participants avoided confounding restoration and rehabilitation, on the other
hand, the distinction became fuzzy at times. Outside of the context of conferences and out
of earshot of stakeholders in an offense, many facilitators and community members would
offer diagnoses of the problems of offenders, often using the terminology of pop
psychology or twelve-step treatment. Judy analyzed the dynamics within one family in which
a fifteen-year-old boy broke into a neighbor’s home. About the boy’s mother, she said, “His
mom to me is an enabler, and that’s okay, and that worked really well when the kids were
three years old, but it doesn’t work so well when they’re fifteen.” Ruth spoke of Matt, the
young man who lost his scholarship when he mistakenly went into a neighbor’s house when
drunk: “I have the feeling that he was self-medicating for ADHD [Attention-
Deficit/Hyperactivity Disordet] with his alcohol, and that is something that happens so
often.” Although community members and facilitators recognized that they are not
therapists, and that the purpose of restorative justice is not therapy, they still drew on
elements of a rehabilitative moral imagination to understand and assess particular cases.

The distinction between restoration and rehabilitation was blurred to the greatest
extent in the program in Mountain County. A large proportion of the cases referred to this
program involve minors-in-possession tickets for people under the legal drinking age caught

with alcohol. To address these cases, in which no apparent victim can be identified,
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facilitators have constructed a sort of hybrid conference that includes both a sentencing
circle and an educational presentation on the effects of alcohol consumption on young
brains. The coordinators of this program, Tom and Megan, have found that pairing these
components allows the program to divert young offenders from not only retributive aspects
of the juvenile justice system, but also rehabilitative aspects, such as extensive drug and
alcohol counseling in response to what they often view as a youthful dalliance, at least for
first-time offenders. In this program, participants have continued to maintain that
restorative justice and rehabilitation are distinct, but they have also been most explicit and
conscientious among all of the programs about how these two approaches to offending can
complement each other.

Despite the willingness in Mountain County to unite restorative and rehabilitative
frameworks, two participants in this study, together possessing decades of experience in
facilitation, worried that confusing restorative justice with rehabilitation would result in
partial (in both senses) responses to crime. By failing to attend to the experiences of victims,
Susan and Linda maintained, rehabilitation fails to repair all of the harms associated with a
crime and tends to answer the needs only of offenders. Quoted above, Linda criticized
rehabilitation as too focused on the self of the offender, without concern for victims and
community members. Susan would concur: “Under a retributive or mental health [that is,
rehabilitative] framework, you would never, I mean, who cares what the victim’s background
1s?” For these two women, engaging the experiences of victims is necessary to achieve
restoration; without attending to their stories, the narrative of a crime will always be
incomplete. Although they did not comment on “victimless” crimes, such as minors in

possession of alcohol, their concerns suggest that they would find that the mishmash of
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restorative justice with rehabilitation could undermine the holistic vision of the world and its
possibilities sought by restorative justice.

Participants in these restorative justice programs thus sharply contrasted restorative
and retributive justice, but found the distinction between restoration and rehabilitation more
difficult to maintain, with the exceptions of Linda and Susan. In negotiating these
alternative ways of imagining crime and the people involved in it, community members and
facilitators rejected the punitive narrative idealized by retributive moral imagination and
suggested that “real change” comes about through the “accountability” and “responsibility”
involved in literally facing the people harmed by an offense. At the same time, however, a
rehabilitative narrative about facing one’s challenges with family dysfunction, mental illness,
and drug and alcohol abuse may also be important for “real change,” and so rehabilitation—
in the perspectives of many participants—may appropriately complement restorative justice.

While negotiating elements of retributive and rehabilitative moral imaginations,
participants also used images of the world and its possibilities presented in restorative moral
imagination. In many instances, they also expanded upon those images, introducing their
own narratives, metaphors, and symbols while engaged in restorative justice practices. For
example, restorative justice advocates most frequently refer to crime as harm caused by one
person against another, presenting an opportunity to address conflicts that disrupt our
relationships. Although all of the facilitators and community members used “harm” to refer
to crime, they most frequently used the terms “bad choices,” “bad decisions,” or “mistakes.”
This usage could conjure retributive accounts of crime as a willful violation of the law by
free agents responsible for their wrongdoing, and may connect to participants’ emphasis on
responsibility and accountability. However, in using these terms, many facilitators and

community members distinguished between choices and persons, thereby setting their
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perspectives apart from retributive moral imagination. In Judy’s words, “The focus is
repairing the harm, not whether the person is good or bad.” Or in Cathy’s words, “Cleatly,
there’s some sense of who’s right and who’s wrong, but you don’t have the side where one
person’s good and the side where one person’s bad.” Participants also admitted the
possibility that environmental factors could contribute to these mistakes and perhaps
mitigate the severity of the offense. As Sheila noted, “In my opinion, I think they’re going
to continue to make poor choices until you get at the crux of the real problem.” The image
of “bad choices” subtly allows participants in restorative justice practices to maintain a view
of offenders as inherently good, with their crime representing aberrations of judgment rather
than ongoing faults in moral character. Especially with younger offenders, this terminology
permits community members and facilitators to see particular crimes as the result of kids’
underdeveloped decision-making capacities; that is, they see youthful offenders as “kids
being kids,” not unlike themselves when they were younger.

The image of crime as bad choice, therefore, enables these participants in restorative
justice to maintain a view of offenders as human beings and as persons who have long
histories that cannot be reduced to their offense. Many community members expressed the
need to understand the context in which offenders made bad decisions, and thus, often
wanted to hear the entire stories of offenders’ lives and their offenses. Kenneth
commented,

I think of [offenders| differently because each case is so different, and the

circumstances surrounding the person who is the offender, in terms of their

background, their culture, their own personal experiences, all contribute to

what has brought them to where they are today.

Cathy, one of the attorneys, similarly talked about a desire to explore the background of

“bad choices” and what led offenders to make them:
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I want to spend a lot of time on what people were thinking when they did

something. So if there’s not enough time spent on that, and when people are

just trying to get to, “Well, what are we going to do?,” I get frustrated by

that. I like to get inside of these people and what they’re thinking about. I

think it’s relevant. I don’t think it’s just because I’'m curious. It’s because I

know that it’s important.

For Cathy and Kenneth, the stories of offenders are not merely voyeuristic windows into
lives of crime. These stories reveal that offenders cannot be reduced to their crimes, that
they are persons who are also offenders, to borrow Kenneth’s phrase. Viewing offenders as
persons, as human beings leads Kenneth, Cathy, and other participants in these programs to
engage in the activity of moral imagining of entering into others’ narratives in order to
understand the particulars of their cases. They believe that their processes of ethical
discernment and their efforts to realize justice in restorative justice conferences are stunted
unless they do so.

Beyond their own responses to offenders, many facilitators and community members
conveyed hope that restorative justice could humanize offenders for other participants as
well. Several participants told stories of cases where victims and other community members
overcame stereotypes of offenders that either pathologized or demonized them. Judy
recalled a case where three boys caused a wildfire when playing with fireworks on a grassy
hillside, leading to thousands of dollars of property damage for several victims, including
ranchers, a power company, and a local open-space organization. A rancher caught them
and then came to their conference as a victim. Judy said that when the rancher caught the
boys,

He said to the kids, “I've got my gun here, and if you move off the truck, I'll

shoot you like a dog.” And they knew he would do it. That’s why they

waited for the police to come. And [in the conference], he turns around and

says, “You can always come over to my house at any time. You are welcome
at my door. I will always say ‘hi’ to you now.”
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Judy seemed proud of this turn of events in the conference; she remembered it as her most
outstanding experience with restorative justice. For her, the transformation of the rancher
so that he saw the boys as human beings marked a significant success. Other community
members, especially Tom, Linda, Susan, and Martha, shared similar pride about other cases
in which offenders were humanized for victims and community members. They tended to
agree that adopting this perspective not only allowed offenders to reintegrate into the
community, but also helped victims and community members to move past their anger and
grief, if not to forgive. About the conference of the young man who killed the bicyclist,
Martha said,

[Based on court and police reports], the offender becomes a monster....

Restorative justice was such a powerful tool for helping forgiveness begin

with this case because hearing his story...allowed the father of the victim a

lot of grief to flow out and a lot of healing to begin.

These participants believe that seeing the humanity and personhood of offenders benefits all
stakeholders in an offense—offenders, community members, and victims.

Another benefit to victims, according to many facilitators and community members,
is that offenders will begin to see them as human beings and as persons in turn. Participants
already seemed to assume this status for victims; the “real change” involved, in part, getting
offenders to recognize this status as well and to empathize with victims. Kenneth, for
example, described a case similar to Matt’s, in which a drunken young man went into a
neighbor’s house at night. Unfortunately, the neighbor was a young woman who had been
raped, and her previous victimization exacerbated her sense of fear and vulnerability in
reaction to the new violation. For Kenneth, the most remarkable aspect of that conference

occurred when the offender was to able to appreciate the victim’s perspective:

You know, I mean, the emotions in that room were unbelievable, and he
literally broke down and cried. And he said, “I had no idea of, you know, the
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trauma that I made you relive as a result of my actions.” And so that was a
pretty, pretty profound experience.

Through the restorative justice conference, according to Kenneth, this young man was able
to imagine the experience of this woman, and therefore, to empathize with the pain he
caused her within the context of her entire narrative.

Other community members and facilitators recounted similar experiences as
especially meaningful, including Judy. She recalled a conference where a school bully finally
saw one of his victims as a person:

One moving conference was with this girl that was real overweight and pretty

ugly, and she was just devastated about this kid. He was saying things to her,

and he really had no idea. And it was so important for him to hear, and he

looked right at her, and said, “I'm really sorry. I haven’t even known you,

but you’re actually a really nice person.”.... And it was wonderful for her to

hear that.

Judy’s comments indicate that getting offenders to recognize that their victims are human
beings and persons not only helps offenders empathize more. It also can give victims a
sense of vindication, reduce their feelings of isolation, and allow them to share their stories
in a setting where they have the potential to be heard.

Despite the importance that community members and facilitators found in offenders
seeing the humanity and personhood of victims, this concern often seemed less prevalent
than the desire among participants to see offenders as human beings and as persons. In
conversation, the latter issue received much more attention from community members and
facilitators. Perhaps they assumed the significance of recognizing the humanity and
personhood of victims; maybe they found this issue so obvious that they felt it did not

warrant as much discussion. Empathizing with offenders may be more challenging, and so

worthy of more contemplation. Regardless of the reasons, it bears noting that participants
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generally paid greater attention to challenges of entering offenders’ stories and appreciating
their perspectives than those of contemplating the stories and perspectives of victims.

The images of community and its possibilities among restorative justice participants
also reveal some of the difficulties involved in drawing upon restorative moral imagination in
practice. Many community members and facilitators could speak with great facility about
images of an ideal community, but also found that cultural, social, and institutional barriers
often constrained the realization of this ideal. One aspect of an ideal community identified
by participants was “immediacy” to the stakeholders in a crime. According to participants,
the tighter knit that the web of relationships could be drawn to stakeholders, the greater
likelihood that stakeholders would find their experiences with restorative justice
“meaningful.” Linda reflected on the problems with bringing together an ideal community
in Tyson’s conference:

There’s not a lot of compassion and concern about how to provide support

to [Tyson]. So let’s say, if he had offended and a community group had been

able to surround him in some way, to help him understand what was going

on for him and figure out, how do we hold him accountable, you know, and

work with him. We need to say, who else is in your neighborhood that can

provide this support? Or is there a church community or whatever? So if we

had more time, we would really search out for that group that’s really going

to be meaningful for him.

Linda’s comments summarize the desire among participants to find more ideal community
members based on their relationships to stakeholders. Finding a tightly knit community,
however, foundered on obstacles such as lack of time for coordinators to find meaningful
community, poor connections of victims and offenders to particular communities, and
absence of strong communities within a particular jurisdiction.

Many community members and facilitators also worried that if the web of

community were too loose, then participants in a conference would not be able to enter

adequately into the stories of victims and offenders and appreciate their perspectives. In
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order to save time within an already packed administrative schedule, the programs in
Foothills and Plains Counties drew on a regular group of volunteers to represent the
community. These volunteers usually did not have any direct connection to an offense other
than that they lived in the same county. They also typically had vastly different social
statuses from most offenders; they were mostly middle to upper-middle class, mostly
women, and mostly in their late-forties and beyond. Community members and facilitators
were thus often separated from victims and offenders by both geographic and demographic
distance. Judy commented on this challenge: “We often get, we really struggle with really
getting community people that at all identify [with offenders].” She further described one
volunteer, a white male in his twenties, whom she would ask to “dress young and scruffy,
pull down your pants a little bit, look a little less white suburban” so that it would seem that
someone in the room could relate to the experiences of young offenders. The need for
community members to connect to the experiences of offenders is also revealed in
comments by John and Stephen. In his role as a community member, John talked about his
own experiences as an offender in order to enter into the stories of other offenders better, to
draw connections for other community members, and to show offenders that someone in
the room shared some of their experiences. Stephen noted that in his conference, “They
were all pretty old. They were, like, sixty-five.... But they were all women. I was surprised
that there were no other men there from the community, but I guess we just don’t care,
most of the time.” These reflections by Judy, John, and Stephen suggest that being more
tightly bound to stakeholders at least in terms of demographic similarity might enable
participants to relate to each others’ stories more easily, perhaps enhancing the vividness and

expansiveness of moral imagining in a conference.
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Realizing an ideal community composition in a conference affects not only the moral
imagining of participants, however. Facilitators and community members generally agreed
that the wrong kind of community also can lessen the effectiveness of restorative justice in
addressing the harms associated with a crime. First, as Linda’s comments above indicate,
not having meaningful community participation can take the “heart” out of a conference,
resulting in lack of support for both offenders and victims. Judy echoed Linda in her
reflections on the Foothills County program:

We’ve really taken an easier way for a lot of reasons, and we’ve had to....

But when you have true community members, that are someone who lives in

the neighborhood, or, you know, something, often when it comes up that we

need to mentor this guy, we need someone to take this guy, they all step up

to the plate in order to do that, and that, to me, is a huge function of

community—that they’re willing to step in and be another person in this

village to raise this kid.

Community members who are not bound more tightly to an offender, Judy and Linda
intimate, are not invested enough in him to get involved in his life, build a relationship, and
address the harms associated with his offense. To draw themselves into action on his behalf,
community members need to be able both to imagine the experiences of an offender vividly
and expansively and to perceive their connections as meaningful enough to warrant ongoing
relationship.

A second effect of failing to include an ideal community in a restorative justice
conference, according to some participants, is that communities do not build upon
restorative justice programs to develop the capacities necessary to address crime in their
midst and perhaps to prevent future crime. Patty, the coordinator of the Desert County
program, conveyed this concern:

Getting the community involved is so important. 1 think it creates

understanding on behalf of the community people about what’s really
happening in our communities—the struggles that some of the really young
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adult members of the community are facing—and maybe some better
dialogue about how we might address some of these problems.

Linda would probably agree with Patty. She observed that the involvement of community is
necessary to address the problems that contribute to crime, but also that if restorative justice
conferences that do not include community members closely liked to an offense, this goal
will remain out of reach. Linda said,

We can do conference after conference, but if we never address the root

causes—which is what we want the community to do. And the building of

the capacity of the community is to have them take responsibility for their

own community members and begin also to do problem solving, to put more

reliance back on citizens.... So I think that’s one of our greatest challenges,

how we do community involvement. If I had my way, we’d have a program

in each of the neighborhoods, and we’d pull together community from those

neighborhoods, as well as community that’s most intimately involved with

[the offender|. And that then would be the perfect model. Someday.
With this ideal community, Linda and Patty project, participants have the opportunity, first,
to assess the current status of their communities, and then, to imagine possibilities for new
ways of relating in those communities that would build their capacities and create responses
to problems that generate crime. For Linda and Patty, it is not enough that restorative
justice practices expand and vivify the moral imagining of participants; they must do so with
the 7ight participants, members of an ideal community closely tied to both victims and
offenders, in order to create broadly-based systemic change beyond victims and offenders.

While participants in these programs used and negotiated elements of restorative
moral imagination in contrast with retributive and rehabilitative alternatives, they also
endeavored to imagine morally in a vivid and expansive manner. The activities of
appreciating others’ stories and perspectives and of considering myriad possibilities for the
future were most apparent in conferences and interviews, although participants also

frequently drew connections among various cases in their experiences. Several instances of

these activities have already been noted above. Cathy and Kenneth, for example, described
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their desires to appreciate the stories and perspectives of offenders in order to understand
why they made a bad decision. Other facilitators and community members also emphasized
the importance of this aspect of moral imagining. Linda indicated the danger that people
will be “harshly judgmental” if they do not know the “whole story” of an incident: “It lets
people step out of having any heart and just say whatever nasty thing might be on their mind
and don’t have to be responsible for any of it.” For Susan, one of the attorneys, entering
into each other’s stories allows restorative justice participants to find meaning in an offense,
to understand differing perspectives, and to recognize commonalities again. Regarding a
case in which a young man was reconciled with his family through a restorative justice
conference after serving four years in juvenile detention for killing his uncle in self-defense,
she remarked,

You realize that each person is a book, and oftentimes they both have losses

in that crime, and that loss will trigger their past losses. And so it was a

wonderful experience to be able to participate in that and to witness a family

starting to mend.
Patty found similar value in stories and their power to reveal the humanity of participants in
restorative justice practices:

To me, restorative justice brings us to this common humanity of sharing our

stories, or what happens when we share our stories, and we sit down and

really talk about things....it’s got to be, kind of, a fresh look at things.
Martha spoke of the capacity of restorative justice to reveal the complexity of different
stories, and therefore, the need to attend carefully to each new story:

Every conference you do, you learn more about people. Everybody’s reality

is a little bit different. Everybody’s truth is a little bit different. You never

really have the full story, and they don’t know that story either.
Several other participants in these restorative justice programs also discussed the significance

of appreciating others’ stories and perspectives for their processes of ethical discernment in

conferences. The value that they placed in these activities, however, is most evident in the
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tendency for conferences to run overtime because of their efforts to hear and understand
victims and offenders. Where criminal and juvenile justice systems often “shut down” the
story, to use John’s terms, the practices of these programs fostered the sharing of stories,
and therefore, the expansion and vivification of moral imagining—sometimes for hours on
end.

Participants in these programs, however, did not univocally agree that appreciation
of others’ stories and perspectives always occurred in these restorative justice programs.
They flagged two main barriers to their efforts. Patrick summarized one danger:

I hear a lot of bullshit actually, I would say.... That has come up a little bit in

some of the stories that I've heard. So it’s kind of like, you know, why are

you wasting my time, if you’re kind of BS-ing me a little bit? I'm actually

kind of curious if in three years I get a little jaded and stop believing people

who might be genuine.
In short, people lie, especially when they are in trouble. And reasonable skepticism about
the stories they hear in restorative justice conferences may lead facilitators and community
members to question the veracity of any story they hear, especially from offenders, rather
than enter into them more openly. Nevertheless, Patrick’s reflections may prove the rule
that participants in these programs strive to hear and appreciate others’ stories and
perspectives. They just want these stories and perspectives to be “genuine.”

Another barrier to participants’ abilities to enter into others’ stories and appreciate
their perspectives is their recognition that their own stories and perspectives often differ
significantly from those of offenders. This issue was highlighted above in terms of the
dangers of looseness in the web of community, both geographically and demographically.
Facilitators and community members worried that their social distance from offenders could

hinder them from entering into their stories as fully as others who are closer in age, socio-

economic class, gender, and racial or ethnic background. As with the first barrier, this issue
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reveals that participants strive to enter into others’ stories, but that they also try to recognize
when their own efforts are inadequate and to formulate ways to compensate for their
inadequacies. Judy encouraged young men to volunteer, John brought up his experiences as
an offender, and Linda dreamed of a program that could be more neighborhood oriented.
Despite their occasional difficulties with entering into others’ stories and appreciating their
perspectives, participants envisaged ways in which they could do better, and doing so shows
how much they valued this activity of moral imagining.

Community members and facilitators also endeavored to consider myriad
possibilities for change in their world. Their consideration generally addressed two levels of
change: interpersonal and social. On the one hand, participants tried to break free from the
constraints of mandatory or routine sentencing in order to formulate agreements that
responded to particulars revealed in conferences. Many community members and
facilitators drew on aspects of the stories they heard as foundations for envisioning other
possibilities. Sheila, for example, participated in the conference of Eric, a young man
arrested for marijuana possession. As a former school counselor, she asked Eric to research
vocational and educational programs as part of his agreement so that he could gain a sense
of direction and purpose in his life. In the case of Joaquin, a fourteen-year-old boy who had
stolen fifteen cars because he was “bored,” one community member heard in his initial story
that he had used to like to read. She suggested that reading a book be part of his agreement
so that he could find other ways to deal with boredom. In Stephen’s case, Linda recognized
a young man who had made a mistake by bringing a knife to school, but who had also
successfully struggled through many issues with which other young offenders also dealt. She
asked him in his agreement to return to another conference as a community member.

Although conferences usually generated a few standard items in agreements, such as letters
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of apology and community service, participants tried to match their responses to both the
offenses and the needs and strengths of the offenders. They often had to be creative,
avoiding “one-size-fits-all and cookie-cutter responses,” to use one community member’s
words. In formulating individualized responses to particular cases, community members and
facilitators considered the stories and perspectives of offenders, generated images of their
potential, and made plans to help them achieve certain possibilities.

On the other hand, participants also considered possibilities for change in broader
terms, particularly with respect to criminal and juvenile justice systems and to communal
relationships. The comments of Linda and Patty above disclose their visions of
communities as tighter knit and as empowered with capacities necessary to address local
problems. Other participants echoed their vision, including Tom, who spoke of restorative
justice helping participants “to imagine a different way of behaving in a community in a
moral and ethical approach.” Beyond communal relationships, participants also considered
other possibilities for how we as a society could respond to crime. Participation in a
restorative justice program itself suggested an imaginative leap among community members
and facilitators, intimating that the adversarial and punitive practices of our justice systems
are not the only possibilities for realizing justice in our society. Although many community
members and facilitators conveyed this sentiment, Susan best summarized it. Formerly a
federal defense attorney, she said that her involvement in restorative justice “opened a huge
window in my brain’:

I just thought it was refreshing that you could sit down and realize that you

could actually have personal accountability and use creativity outside of the

constricted rules of evidence to solve problems. It was great realizing that

there are other ways to resolve pretty serious conflicts outside of the legal

system, outside of the constriction of the dominant legal system. That was

totally refreshing. Even though I knew that, I'd forgotten it. So I got to
learn that over again.
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For Susan, restorative justice represents and presents other possibilities for what the world
could become. Participation in these practices allows her to look at the world as it is
critically, especially the limitations of our justice systems, and to propose a different sort of
world where stories are heard, stakeholders in a crime are empowered, community problems

are solved, and justice is realized.

V. Conclusion

The ethnographic data collected in these five programs reveals a complex account of
participants in restorative justice practices using aspects of restorative moral imagination and
negotiating retributive and rehabilitative alternatives while confronting the difficulties of
criminal and juvenile justice systems. Most participants conveyed frustration with these
systems’ failures to consider particulars of cases, often resulting in either errors in judgment
or in excessive harshness. Whether because of an adversarial culture or because these
systems are overburdened, numerous cases in this study as well as the reflections of
participants suggest that our criminal and juvenile justice systems can often narrow and
deaden moral imagining. In the experiences of participants in this study, few people in these
systems listen to the stories of victims and offenders; few draw connections across cases to
understand the effects of varying circumstances on offending; few consider possibilities
outside of mandatory and routine sentencing. The resulting mistakes and harshness,
according to participants, could hardly be described as equitable.

In responding to the inequities that they see in criminal and juvenile justice systems,
participants in these restorative justice programs tend to reject elements of retributive moral
imagination, especially the narrative that punishment (as opposed to responsibility and

accountability) can lead to substantive transformation of the lives of victims, offenders, and
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community members. They distinguish less sharply between rehabilitation and restoration,
tinding some useful resources in the former for addressing needs of offenders struggling
with drug and/or alcohol, family dysfunction, or mental illness. But they still insist that
restorative justice requires that the needs of victims and communities be addressed in
addition to those of offenders. In practice, participants often used narratives, metaphors
and symbols of restorative moral imagination as described by advocates (such as “crime as
harm”), but they also contributed their own concepts (such as “crime as bad choice”). They
employed images of victims and offenders as human beings and as persons, although they
frequently emphasized the need to see these qualities in offenders more than in victims.
Participants, furthermore, struggled with questions of how to create realities that could
correspond to the images of the world and its possibilities in restorative moral imagination,
particularly with respect to ideal community involvement in conferences. Finally,
participants recognized that their success in translating these images into reality in their
processes of ethical discernment could affect the outcomes of restorative justice
conferences. Failing to include the right community members or to recognize the
personhood of an offender would hinder participants’ abilities to attend to the particulars of
each case, and therefore, to respond equitably.

While participants in these programs used and negotiated aspects of restorative,
retributive, and rehabilitative moral imaginations, they strove to attend to particulars of cases
with vivid and expansive moral imagining. They expressed commitment to entering the
stories and appreciating the perspectives of stakeholders in an offense, sometimes spending
hours in conversation with them—as opposed to the few minutes often spent on cases in
typical courtroom procedures. Community members and facilitators worried that two main

barriers in restorative justice practices could stifle or limit this aspect of moral imagining:
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skepticism about the truthfulness of stakeholders and geographic and demographic distance
from the experiences of stakeholders, especially offenders. Participants tried to overcome
these barriers through several means, including involvement of more ideal community
members that are more tightly bound to victims and offenders in a relational web.

Another component of vivid and expansive moral imagining apparent in the
practices of these restorative justice programs is the consideration of myriad possibilities for
what the world could become. On an interpersonal level, by seeing the humanity and
personhood of offenders, participants recognized that these young people possessed not
only a past that led to their bad choices, but also a future that could lead them away from a
life of crime. They imagined them as potentially productive and contributing members of
the community who could find a vocation, learn to appreciate literature, and act as a mentor
to other young people with similar struggles. Community members and facilitators refused
to be limited by the possibilities of mandatory and routine sentencing and worked at
responding to the particular strengths and needs of participants. They sometimes resorted
to standard responses such as letters of apology and community service, but even here
participants tried to be creative to avoid “cookie-cutter” answers. On a social level,
participants hoped to foster more empowered and active communities as well as justice
systems in which people would be responsible and accountable for their wrongdoing.
Refusing to be limited to more traditional rehabilitative and retributive ways of thinking
about crime, they worked to establish new ways of realizing justice by repairing the harms
associated with crime, attending to particulars of individual cases, and striving to be
equitable.

Examination of restorative justice practices in this ethnographic chapter thus

supportts the thesis of this dissertation: restorative justice entails processes of ethical
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discernment that encourage vivid and expansive moral imagining among its participants,
enabling them to attend to particulars of cases before them in their efforts to realize justice
as equity. As participants in these practices use and negotiate the narratives, metaphors, and
symbols of restorative, rehabilitative, and retributive moral imaginations, they engage in
activities of entering into others’ stories, appreciating their perspectives, drawing connections
across various experiences, and envisioning myriad possibilities for change. In light of these
observations, many questions remain about how restorative justice ought to contribute to
reform of our criminal and juvenile justice systems; how restoration, retribution, and
rehabilitation can and should relate to each other as we change these systems; and what
cultural, social, and institutional shifts will be necessary to support restorative justice in
criminal and juvenile justice responses to crime. Based on the argument about the moral
imagination of restorative justice thus far, the concluding chapter of this dissertation

explores these issues.
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CHAPTER FIVE

CONCLUSIONS ON
THE MORAL IMAGINATION OF RESTORATIVE JUSTICE

I. A Qualified Hope

The current crises in our criminal and juvenile justice systems in the United States
present massive problems for the realization of justice in our society. These problems raise
serious questions about the meaning of justice and what the nature of these systems should
be. Among Christian social ethicists and theologians, as well as many others, restorative
justice has represented one possible response to these questions. They have found in
restorative justice the basis for critique of rehabilitative and retributive models of criminal
and juvenile justice, which restorative justice advocates view as underlying the crises in these
systems today. By adopting a new “lens” or “paradigm” with restorative justice, they hope
that these systems may become more humane and personal, better able to address the needs
of all stakeholders in an offense, and thus more likely to “repair the harm” in the aftermath
of crime.

Writing as a Christian social ethicist, but drawing on interdisciplinary resources, I
have offered in this dissertation tempered support for restorative justice as an answer to how
criminal and juvenile justice systems ought to be reformed. On the one hand, the
qualification of my hope arises from my doubt that any one movement to change these
systems can address all of their problems. Charles Dickens’s admonition of nineteenth-
century penitentiaries lingers with me: we might be kind, humane, and aspiring for

reformation, but we still might not know what we are doing, and our ignorance can cause
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much suffering for people caught up in our criminal and juvenile justice systems. This
admonition reminds us that we must be cognizant not only of the possibilities of any reform
efforts, but also of their potential dangers. We live in a complex, fallen world, and we ought
not to assume that our reforms will be a panacea to the problems of these systems. Patterns
in the history of criminal and juvenile justice in our nation reveal that in all likelihood, our
children and grandchildren will have to correct the mistakes of our attempts at reform.
Serious reflection among Christian social ethicists about the possibilities and dangers of any
reform efforts requires conversation with participants in these systems (both those who
work within and those who are constrained by them) as well as with scholars in other
disciplines studying these problems, especially sociologists and criminologists. Without these
interdisciplinary conversations, we risk not knowing what we are doing when we make our
recommendations, and therefore perhaps contributing to the suffering of already
marginalized people.

Dickens’s admonition also reminds me that in recommending any reforms, theories
and practices must be placed in dialogue. Sometimes even high-minded theories do not
translate well into practice, and often our best-designed practices need theoretical guidance
when our shared activities becomes confused, ambiguous, or troubled in their
implementation. As a Christian social ethicist, I have endeavored in this dissertation to tack
back and forth between ethics-near and ethics-distant in order to allow the bodies of
theoretical literature explored here and the practices of restorative justice to challenge,
illuminate, and correct each other. Through the facilitation of this dialogue, the possibilities
as well as the dangers of these theories and practices may surface. The theories and practices
underlying suggestions that restorative justice can reform our current justice systems can

then mutually improve each other. These methodological commitments value and demand
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the inclusion of diverse perspectives on the strengths and weaknesses of restorative justice
practices and the use of theoretical frameworks that elevate experience as a primary source
of knowledge. The dialogue between theory and practice in this dissertation reveals the
complexity of restorative justice as a movement for the reform of criminal and juvenile
justice systems, and thus the difficulties faced by any single movement seeking change in
these systems.

While my support of restorative justice is therefore tempered by consideration of the
challenges of criminal and juvenile justice reform, on the other hand, I share much of the
hope of restorative justice advocates, as well as many Christian social ethicists and
theologians writing about these crises, that restorative justice can transform our justice
systems if carefully and appropriately implemented. Through restorative justice, I believe
that the impacts of criminal and juvenile justice systems upon the members of our
communities who have increasingly been seized in their grasp can be lessened. Restorative
justice can be used as a diversion of people away from much more invasive and detrimental
responses to crime such as incarceration in jails and prisons. As it does so, this movement
could also help to loosen the ever-tightening grip of these systems on marginalized groups of
people in our society—especially black and socio-economically disadvantaged people, and
increasingly, women and youth. I hope that restorative justice can affect the lives not only
of individuals such as Tyson and John, Stephen and Josh. I also envision the possibility that
restorative justice can fundamentally change our criminal and juvenile justice systems as a
whole so that they may better realize justice.

This dissertation indicates that one way in which restorative justice can bring about
this change on both individual and systemic levels is through the cultivation of vivid and

expansive moral imagining among its participants. The narratives, metaphors, and symbols
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of a restorative moral imagination allow and encourage people who draw upon them to
engage in activities of moral imagining in their processes of ethical discernment. Since the
realization of justice as equity requires vivid and expansive moral imagining, restorative
justice practices that foster these activities better enable their participants to be equitable in
their responses to stakeholders in particular cases. As participants in restorative justice enter
into each other’s stories and appreciate one another’s perspectives, as they draw connections
among their experiences, and as they envision myriad possibilities for a different future, they
are empowered to attend to the particulars before them. As a result they are more likely to
realize justice as equity than if they were restricted to mandatory or routine sentencing
options that occlude the particulars of each case. In responding to individual cases equitably,
participants may come to recognize the mistakes and harshness of our current criminal and
juvenile justice systems, and so envision possibilities for transforming these systems as well.
Before elaborating upon this conclusion and some of its implications for how we
should proceed in reforming our criminal and juvenile justice systems, the next section of
this chapter explores other contributions of this dissertation in terms of my discussion of
moral imagination in both processes of ethical discernment and the methodology of ethics.
First, I suggest that “moral imagination” may be a useful category for analysis of issues other
than restorative justice as a reform of our criminal and juvenile justice systems. Ethicists
concerned with other issues might also analyze the types of moral imagination that people
use to interpret and organize their experiences of these issues. Being aware of the various
images of the world and its possibilities that different people confronted with moral
situations use and negotiate, the practices that arise from and generate these images, and the
effects of these images and practices on activities moral imagining may provide ethicists with

insight into the processes of ethical discernment of these people as they try to answer,
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“What ought I to do in this situation?” My second claim is that ethicists ought not only to
be aware of the importance of moral imagination in various processes of ethical discernment
in different practices pertaining to moral situations. In order to put theory and practice into
dialogue, to tack between ethics-near and ethics-distant, we also need to be capable of vivid
and expansive moral imagining ourselves. I thus end this section with some initial
reflections on the significance of moral imagination in the methodology of ethics and the
responsibility of ethicists to consider whether and how the practices of our discipline enable
us to imagine morally in vivid and expansive ways.

The third section of this chapter summarizes the conclusions that arose from my
application of this methodology with respect to restorative justice. Based on these
conclusions, I suggest strategies for carefully and appropriately implementing restorative
justice for the reform of our criminal and juvenile justice systems. Drawing on insights both
from other disciplines as well as from the dialogue between theory and practice, this
discussion indicates the strengths of restorative justice in transforming criminal and juvenile
justice on both individual and systemic levels. I also consider how we should envision the
nature of criminal and juvenile justice systems in terms of the relationships among
restoration, rehabilitation, and retribution in these systems. These considerations include
reflection on the evaluative literature of criminologists reviewed in Chapter Three and on the
use and negotiation of these different types of moral imagination among participants in
restorative justice practices explored in Chapter Four. Together this evaluative and
ethnographic data indicate that while our criminal and juvenile justice systems should move
away from the predominance of retributivism, restorative justice could properly work with
appropriate rehabilitative interventions to address the needs of victims, offenders, and

communities. I then discuss strategies for increasing inclusion and diversity in the
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community contexts of restorative justice in order to decrease the demographic and
geographic differences that sometimes challenge the moral imagining of participants in these
practices. Finally, I consider contexts in which restorative justice could be inappropriate,
and perhaps even dangerous, and certain steps to mitigate these dangers.

The final section of the dissertation highlights unanswered questions about
restorative justice that will require the attention of sociologists and criminologists,
participants in and advocates of restorative justice, and Christian social ethicists and
theologians in the future. As a Christian social ethicist, I conclude by describing next steps
to be taken by Christians who share my qualified hope in restorative justice for furthering

reform of our criminal and juvenile justice systems.

II. Expanding and Vivifying Moral Imagination

Beyond my argument specific to the moral imagination of restorative justice, I have
endeavored in this dissertation to demonstrate the importance of moral imagination for the
work of ethicists more generally. This demonstration has been largely implicit, based on the
example I have provided by examining this faculty in theories and practices relevant to
restorative justice specifically. I trust that ethicists interested in consideration of moral
imagination in their own work would benefit primarily from reading the dissertation up to
this point, finding in these pages a model for the incorporation of moral imagination in
“doing ethics.” But given the implicitness of the implications of the methodology in this
dissertation for ethicists, I include here some reflections on the significance of moral
imagination in both the processes of ethical discernment and the methodology of ethics in

which we bring theory and practice into dialogue.
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In this dissertation, contrary to the bulk of Western moral philosophy and theology,
I have shown that failing to consider moral imagination in our processes of ethical
discernment would be gravely misguided. When people face moral situations and ask
themselves, “What ought I to do?,” they have already imagined the particulars of those
situations in ways that will affect their reasoning, emotions, and perceptions. Analyzing the
principles and goals that inform their answers to this question is thus insufficient; we must
also look at their use and negotiation of moral imagination. Aristotle and his modern
interpreters have supported this claim especially in terms of efforts to realize justice as
equity, although their reflections pertain to other processes of ethical discernment as well.
Similarly, moral imagination authors have demonstrated that principles and procedures of
various disciplines sometimes do not adequately guide practices within their fields.
Practitioners well-grounded in these principles and procedures often must also imagine
morally in vivid and expansive ways in order to discern how principles apply to the
particulars of any given circumstances and how to achieve the goals outlined by their
procedures. Furthermore, examination of the experiences and reflections of participants in
restorative justice practices have illuminated how their use and negotiation of restorative
moral imagination related to their activities of moral imagining, and thereby, affected their
efforts to realize justice as equity. Together this theoretical and practical evidence supports
the conclusion that when ethicists ignore moral imagination, we occlude an essential feature
of our processes of ethical discernment.

In approaching issues other than our current criminal and juvenile justice systems, I
therefore propose that ethicists use “moral imagination” as one category of analysis in their
interpretations of ethics-near. As we examine the practices of people engaged in processes

of ethical discernment, we ought to look at the types of moral imagination upon which they
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draw to interpret and organize their experiences. Another important question is whether
and how different practices arising from and generating these images of the world and its
possibilities encourage their participants to imagine morally in vivid and expansive ways.
Ethicists must also consider the various virtues associated with different sets of practices and
the relationships of these virtues to vivid and expansive moral imagining. That is, in this
dissertation, I established the premise that the realization of justice as equity requires this
faculty. But it remains for ethicists to show that moral imagination is as important for other
virtues such as courage or compassion or prudence.

Finally, ethicists ought to explore the cultural, social, and institutional locations of
practices and how these settings affect the types of moral imagination used by participants,
their capacities for moral imagining, and their abilities to embody various virtues.
Understanding moral situations and our processes of ethical discernment in responding to
them requires more than appreciation of how people use reason to apply principles or
calculate consequences. We must also attend to the complexity of moral imagination as they
participate in multifaceted processes of ethical discernment in their common practices.

As we look at other issues through the analysis of moral imagination, I believe that
ethicists will come to recognize that finding answers often depends less upon logical
reasoning within any particular framework than upon using a different set of images of the
world and its possibilities. Restorative justice advocates have argued that addressing our
criminal and juvenile justice crises requires something other than more thorough or
consistent application of retributive or rehabilitative models of justice. We must instead
come to use different narratives, metaphors, and symbols in our assessment of the moral
situations precipitated by crime. But examples of other issues also demonstrate the

difference moral imagination can make in finding answers. In his account of physician and
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anthropologist Paul Farmer’s work to address global drug-resistant tuberculosis epidemics,
for instance, Tracy Kidder illustrates that answers do not necessarily lie in more rigorous
application of public health policies and procedures. Rather solutions will depend on new
images of disease, poverty, care, health resources, doctors, and patients as well as of
possibilities for how the relationships among these realities can change.' Environmentalists,
perhaps best exemplified by Lynn White Jr., have long argued that addressing our
environmental crises will depend significantly on revising the narratives, metaphors, and
symbols that we use with reference to human beings, our ecologies, and the relationships
between people and the earth.” In addition to issues of criminal justice, public health, and
environmental degradation, consideration of moral imagination as an analytical concept may
prove helpful for understanding processes of ethical discernment with respect to countless
other topics, including economic disparities, war and peace, political agency, racial and ethnic
divides, inter-religious dialogue, gender discrimination, and homophobia.

But more than treating moral imagination as an analytical concept, I hope that this
dissertation demonstrates that ethicists themselves must be capable of vivid and expansive
moral imagining. If we are to bring theories and practices into dialogue, we must first learn
to attend to the particulars of practices in which people confront moral situations. Doing so
requires a set of skills outside of the more common academic skills of reading texts
charitably yet critically (although here too activities of moral imagining play their part).
Many of these skills can be developed through introduction to qualitative methods from
anthropology and sociology such as participant-observation and interviewing. The practices

of these disciplines can enable ethicists appropriately trained in them to attend to the

!'Tracy Kidder, Mountains Beyond Mountains: The Quest of Dr. Paul Farmer, A Man who Would Cure the World New
York: Random House, 2003).

2 Lynn White Jr., “The Historical Roots of Our Ecological Crisis,” in Western Man and Environmental Ethics:
Attitudes toward Nature and Ecology, edited by Ian G. Barbour (Reading, MA: Addison-Wesley, 1973).
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particulars of people facing certain moral situations in their own lives. They can help us to
challenge, illuminate, and correct our ethical theorizing as we enter into the stories and
appreciate the perspectives of these people. As we consider their stories and perspectives in
comparison with each other and in light of our ethical theories, ethicists will need to be able
to draw connections across a wide range of experiences. Furthermore, as we try to
understand the principles, goals, and virtues that shape responses to more immediate
questions of “What ought I to do?,” ethicists must be able to envision myriad possibilities of
what the world could become—in terms both of individual responses and of broader
systemic transformation. Without expansive and vivid moral imagining, we will not be
capable of seeing the value of putting theory and practice into dialogue, of attending to the
particulars in making more general moral claims, or of tacking between ethics-near and
ethics-distant.

To foster vivid and expansive moral imagining in the methodology of ethics, we will
need to examine types of moral imagination used and negotiated by ethicists as we go about
our work; the practices that generate and arise from these images of the world and its
possibilities; and the social, cultural, and institutional settings in which we engage in these
practices. Many of these factors shaping our activities of moral imagining depend upon our
professional locations within academia. Ethicists must then not only analyze moral
imagination with respect to various moral issues. We must also consider how our own
moral imaginations shaped through academic training may affect our abilities to attend to the
particulars of those issues. In particular, we must assess how this training shapes our images
of knowledge and where it is created and can be found. What we discover has moral as well

as epistemological implications as these images indicate whether we will search for moral
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knowledge in practices as well as in theory, and therefore, whether we will speak to people
outside of academia and in other disciplines about the nature of the good and the right.
These reflections on moral imagination in the discipline of ethics and the necessity of
vivid and expansive moral imagining in a methodology that places theory and practice in
dialogue will remain merely indicative here. They are the seeds for an entirely different
project than this dissertation. Nevertheless, I hope that my project demonstrates the value
both of using “moral imagination” as an analytical category for understanding processes of
ethical discernment and of activities of moral imagining in ethical methodology. The final
section examines some of the results of this practice of “doing ethics” with respect to the

primary focus of this dissertation: the moral imagination of restorative justice.

ITI.  Realizing a Qualified Hope in Restorative Justice

The argument of this dissertation grew out of an initial insight that the different
practices of restorative justice versus more common sentencing procedures in our criminal
and juvenile justice systems entail different processes of ethical discernment. Restorative
justice involves empowering people with a direct interest in a conflict to participate in an
inclusive procedure that enables them to come to an agreement about how to “repair the
harm” associated with crime. In contrast, our justice systems over the last three decades
have increasingly restricted the processes of ethical discernment in sentencing procedures
within a typical courtroom, limiting the discretion of judges with the charts and logarithms
of legislated guidelines. Understanding restorative justice as a reform of criminal and
juvenile justice systems thus requires understanding these differences in ethical discernment,
especially when compared with the rehabilitative and retributive models of criminal and

juvenile justice systems that have dominated these systems. We cannot know whether and
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how restorative justice better realizes justice, and therefore, whether it is a worthwhile
reform, without consideration of its processes of ethical discernment and their capacity to
draw participants’ attention to the particulars of the cases before them.

The normative foundation upon which I have built this examination of ethical
discernment in restorative justice is based in the two bodies of theoretical literature that I
discussed in Chapter Two: Aristotelian virtue ethics and works on moral imagination. In my
exploration of this literature, I established that a legalistic interpretation of justice
(exemplified in practices in our current criminal and juvenile justice systems such as the use
of sentencing guidelines) is faulty in two central ways. First, it depends on an inadequate
account of ethical discernment in which reason reigns to the exclusion of other important
moral faculties such as emotion, perception, and imagination. Second, strict legal justice fails
to recognize the limitations of law, which because of its necessary generality will inevitably
make mistakes or prove excessively harsh in certain cases. Due to these limitations, justice
as equity is needed to supplement and correct law. With this alternative interpretation of
justice, being equitable requires that we attend to the particulars of specific cases, that we
look at the intentions of legislators in the context in which they wrote the laws, that we
understand someone’s actions within the context of his entire story and consider his
intentions, that we give weight to the positive aspects of our relationships, and that we
consider possibilities for our responses that do not necessarily fall within the strict demands
of the law. An equitable interpretation of justice, therefore, acknowledges the significance of
emotion, perception, and imagination in addition to reason in processes of ethical
discernment, and compensates for the limitations of law.

I maintain that moral imagination is an especially important faculty in efforts to

realize justice as equity specifically and in processes of ethical discernment generally. Moral
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imagination empowers human beings to create images of their world and its possibilities.
We use these images to organize and give meaning to our experiences arising from embodied
relationships within the world. The narratives, metaphors, and symbols that form the
schematic maps or frameworks of our moral imaginations are generated as we engage in
practices embedded in our cultural interactions, social arrangements, and institutional
structures. Certain types of moral imagination encourage the people who carry and draw
upon them to participate in activities of vivid and expansive moral imagining: entering into
others’ stories and appreciating their perspectives, drawing connections across diverse
experiences, and envisioning myriad possibilities for what the world could become. A
person’s capacity to imagine morally in a vivid and expansive way depends, in part, on the
types of moral imagination that she uses to interpret her experiences. In turn, the types of
moral imagination available to her depends, in part, upon her cultural, social, and
institutional location as well as the practices in which she participates there. Making one’s
moral imagining more vivid and expansive, then, may involve exposure to different types of
moral imagination; shifts in cultural, social, or institutional location; or participation in other
practices. With respect to questions of justice, the various activities of vivid and expansive
moral imagining enable us to empathize with others, to locate specific incidents within
broader contexts, and to consider possibilities outside of the strict demands of legal codes—
all requirements of being equitable. The realization of justice as equity therefore requires
vivid and expansive moral imagining in our processes of ethical discernment. This premise
provides the normative foundation for my examination of ethical discernment in restorative
justice.

Our current criminal and juvenile justice systems seem to conform largely with a

legalistic interpretation of justice in their common sentencing and adjudication procedures.
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Evidence for this claim can be found in the prevalence of sentencing guidelines, which I
discussed more extensively in Chapters One and Two. These procedures tend to limit the
possibility that their participants can attend to the particulars of the cases before them. They
reduce ethical discernment to reading charts and calculating logarithms, thereby discouraging
activities of vivid and expansive moral imagining among the participants in these systems.
Given the central premise of this dissertation, we could then expect that these systems tend
to limit the capacities of their participants to realize justice as equity. Reports in Chapter
Four of mistakes made in criminal and juvenile justice systems and their excessive harshness
indicate that such is the case at least in two Colorado counties. Participants in these
restorative justice programs conveyed their frustrations that even if police and probation
officers, lawyers, and judges in their counties would want otherwise to attend to the
particulars in the cases with which they dealt, the severity of these systems and the demands
placed upon them often discouraged them from doing so. The predominance of a legalistic
interpretation of justice in these systems seems to correspond with a lack of equity as well as
deadened and narrowed moral imagining within them.

A higher form of justice than strict legal justice demands that equity supplement and
correct the law in sentencing procedures. Justice as equity requires that we attend to the
particulars of cases through activities of vivid and expansive moral imagining. An equitable
interpretation of justice thus has the potential of mitigating some of the mistakes and
harshness of a legalistic interpretation of justice in our current criminal and juvenile justice
systems. Reform must involve reassessment of the relationships among restorative,
rehabilitative, and retributive moral imaginations; changes in the practices of sentencing; and
cultural, social, and institutional shifts in these systems. These are the prerequisites for

fostering more vivid and expansive moral imagining in our responses to the moral situations
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precipitated by crime, and thus, for better realizing justice as equity in both individual and
systemic terms.

Restorative moral imagination as presented by advocates was the focus of Chapter
Three, where I found that the narratives, metaphors, and symbols of restorative images of
the world and its possibilities have the potential to vivify and expand the moral imagining of
the people who draw upon them in their efforts to realize justice. This type of moral
imagination, in contrast with rehabilitative and retributive moral imaginations, should allow
for more nuanced accounts of the ambiguity, diversity, and complexity of experiences of
crime. It should generate greater awareness of the limitations of the law in particular cases,
and thus, encourage people who use restorative moral imagination to find ways to
supplement and correct the law. This type of moral imagination should then better enable
participants in restorative justice to realize justice as equity as they partake in activities of
vivid and expansive moral imagining in their processes of ethical discernment.

The practices of restorative justice in which participants use and negotiate
restorative, retributive, and rehabilitative moral imaginations in their responses to the
particulars of a case were the concern of Chapter Four. In these practices, participants
tended to reject retributivism, especially the narrative that punishment rather than
responsibility and accountability can change the lives of stakeholders in crime in any
meaningful ways. While still distinguishing between restoration and rehabilitation, in
contrast, they found the latter useful, but limited in terms of addressing the needs of victims
and communities as well as offenders. They also concluded that the goals of rehabilitation
fell beyond their capacities as facilitators and community members, although they recognized
some cases in which appropriate rehabilitative services would be useful to offenders.

Participants in these practices often used images of the world and its possibilities described
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by restorative justice advocates, but they also developed their own narratives, metaphors,
and symbols in response to their experiences. In their use and negotiation of these different
types of moral imagination, participants also endeavored to share in activities of vivid and
expansive moral imagining, especially entering others’ stories, appreciating their perspectives,
and considering myriad possibilities for the future—on both individual and systemic levels.
As a result, they attended to the particulars of the cases before them, and therefore, seemed
more equitable in their efforts to realize justice in response to victims, offenders, and
community members during conferences. Examining restorative justice practices with an
eye toward the relationship between moral imagination and justice as equity thus suggests
that these practices involve processes of ethical discernment that encourage vivid and
expansive moral imagining among their participants, a necessary condition for being
equitable.

Aside from whether restorative moral imagination and practices of restorative justice
contribute to vivid and expansive moral imagining in efforts to realize justice as equity, many
other questions abound about the potential of this reform of criminal and juvenile justice
systems, especially with respect to the cultural, social, and institutional shifts necessary to
support it. Addressing these shifts in the nature of these systems requires consideration of
what the relationships among retribution, rehabilitation, and restoration ought to be. It also
involves examination ways to encourage diversity and inclusion in the community contexts
of restorative justice. Another issue in implementing restorative justice is whether some
contexts ever militate against its use because of particular dangers to its participants. These
broader concerns fall outside of the scope of my argument thus far. Nonetheless, elements
of the previous chapters indicate some features of the shifts needed to support restorative

justice as well as some challenges to bringing them about.
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Restoration versus Retribution

First, our criminal and juvenile justice systems ought to move away from the
retributive framework that has come to dominate them over the last four decades. This
claim is supported in part by evaluative evidence presented in Chapter Three that excessively
punitive responses to crime such as incarceration in jail or prison may actually increase
recidivism. Restorative justice advocates also convincingly argue not only that retributive
justice often harms offenders and augments the likelihood that they will re-offend, but also
that it often fails to attend to the needs of victims and communities, ignoring the call to
repair the harms done to them. Moreover, participants in the restorative justice programs in
this study cited problems with “the machine of vengeance” in their counties that led both to
mistakes and to excessive harshness in the failure of these systems to realize justice. On the
whole, it seems that criminal and juvenile justice systems dominated by retributivism have
few redeeming qualities.

Rejection of retributivism in the cultural interactions, social arrangements, and
institutional structures of these systems, however, is not a simple matter. Retributive justice
has become predominant in recent years as politicians have run on platforms of being
“tough on crime” and as money has flowed into ever larger criminal and juvenile justice
systems. Meanwhile, restorative justice programs have struggled and compromised to find
any foothold in these systems from which they could offer an alternative. Along the way,
indispensable allies—including people who work as police and probation officers, attorneys,
and judges and who also find hope in restorative justice—have made room for these
programs to do their work. Even so, too frequently stakeholders in crime are mistreated
before they can get to the door of a restorative justice program. As a result, victims often

feel re-victimized by these systems, and offenders often come to see themselves as victims of
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these systems. Because of the massive influence of retributivism on our criminal and
juvenile justice systems, and because of the dependence of restorative justice programs on
these systems and the people who work within them, participants in these programs,
especially facilitators and community members, have limited power to bring about change
from within them. Often they must simple cope—Iike Tyson’s family—with the situation at
hand until change comes from the outside.

Despite these difficulties, some of Linda’s comments in response to Tyson’s case
indicate one strategy for transforming our criminal and juvenile justice systems: legislation.
Linda indicated that because restorative justice programs must often work with allies in
criminal and juvenile justice systems, and because these allies often have limited control over
the systems in which they work, the best way to affect change in these systems is through
changes in the law. At times in this dissertation, it may have seemed that I gave law short-
shrift. While I still find with Aristotle that law is limited because of its inherent generality, it
still offers important summaries of our assessments of right and wrong, good and evil in our
societies. Furthermore, law dictates the practices of our criminal and juvenile justice
systems, and thus, the processes of ethical discernment and efforts to realize justice within
them. Changes in legislation concerning sentencing practices could provide a larger opening
for restorative justice to change these systems. They could also signal a social and cultural
shift toward restorative images of the world and its possibilities. In Colorado, some of these
shifts have been captured in the revision of the Children’s Code, which governs juvenile
justice systems. Democratic Governor Bill Ritter signed the code into law in the spring of
2008, and it now gives judges the authority to offer accused juvenile offenders the legal
option to participate in restorative justice processes voluntarily in lieu of more common

juvenile justice procedures. Legislative reforms in other jurisdictions and pertaining to adult
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offenders as well may be the most effective means of transforming our criminal and juvenile
justice systems away from retributive justice.

At least two major barriers, however, may thwart legislative changes: costs and votes.
When comparing the costs of sentencing procedures alone, restorative justice may not seem
cost effective. Whereas a single judge supported by courtroom staff can make a decision in a
matter of minutes in more common sentencing procedures, restorative justice requires hours
of making phone calls and sending emails to coordinate stakeholders, of pre-conference
meetings, of conferencing itself, and of following-up to make sure that all parties fulfilled the
agreement. When our criminal and juvenile justice systems are already overburdened, it may
seem unreasonable to spend more time and money on individual cases. Then again, the
comparison of time spent in more common sentencing procedures versus restorative justice
practices hides many of the costs of the former. If processing in justice systems results in
harsher, more expensive sanctions, and if restorative justice is used as a diversion for certain
offenders—especially the low-risk, younger offenders who commit serious violent and
property crimes with whom it has been shown to be most effective—then sentencing
through restorative justice and the resulting sanctions can be less expensive on the whole.
Furthermore, even if restorative justice is no more effective than more punitive responses
are at reducing recidivism (and evidence discussed in Chapter Three indicates that it zs more
effective), then it is still more cost effective in producing the same or better results.” To
avoid increasing costs, net-widening must be avoided with restorative justice. That is, it
ought not to be used with minor cases that otherwise would not be pursued through

retributive justice. Provided that this condition is satisfied, legislators could be assured that

3 Sherman and Strang (2007), 87.
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restorative justice is not only more effective than more common sentencing procedures at
reducing recidivism; it is also a more efficient allocation of our public resources.

Of course, the re-allocation of public resources always stirs up controversy.
Spending money on restorative justice may mean not paying some of the people who
currently operate our criminal and juvenile justice systems as their jobs become obsolete in a
restorative system. To mitigate resistance from these people, who may oppose restorative
justice more because it affects their livelithood than anything else, reform of these systems
could provide re-training of police and probation officers, attorneys, and judges so that they
too can participate in restorative justice and become more allies to the movement.
Restorative justice programs have operated primarily on a volunteer basis. The long-range
sustainability of these programs depends on hiring more paid staff to organize and facilitate
conferences. People who already work in criminal and juvenile justice systems may be useful
resources in these efforts to realize justice, and so shifts in these systems need not mean that
they are put out of work—provided they can adopt the images of the world and its
possibilities of restorative justice in their approaches to particular cases.

The other main barrier to shifting from retributive to restorative justice is the
support of the electorate. Legislators may worry that a vote for restorative justice may make
them seem too soft on crime and hurt their chances for re-election. Contrary to these
expectations, many studies suggest that the retributive streak within the public is less virulent
than often assumed.” In addition, individuals and communities who have had positive
experiences with restorative justice could lobby their representatives to consider this
alternative to our current systems. They could effectively report on their perceptions of the

problems with these systems and the promise of restorative justice. Participation in these

* John Doble Research Associates, Inc. (1994); Peachy (1992); Wright (1989).
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practices could thus not only lead to change in individuals’ lives, but also could be tapped to
mobilize stakeholders in political efforts to achieve systemic reform. Moreover, at a time of
economic crises in many states, being tough on crime may be a lower priority among
legislators than using tax dollars wisely. During this recession, some states have looked to
intermediate sanctions, such as those offered by restorative justice, to replace and reduce
incarceration, which has become one of the most significant drains on public coffers in
many states.” Although the recent economic downturn has caused a great deal of suffering
in many people’s lives, we may also look at this hardship in state budgets as an opportunity
to re-evaluate the ways we spend our money and to re-direct our resources to different kinds
of criminal and juvenile justice.

While I agree with most restorative justice participants and advocates that we ought
to shift our justice systems away from retributivism, I would like to raise one caveat to this
argument. Many of the procedures of retributive systems arose from commitments to
guarding the rights of all citizens, including offenders, and to maintaining both the rule of
law and equal protection under it. Sentencing guidelines, for example, grew out of a desire
to guarantee that different judges because of their own individual idiosyncrasies did not treat
similar offenders unequally and that individual judges did not treat different offenders
unequally because of some sort of prejudice. I venture to guess that very few people would
want to live in a society in which these commitments were not valued.

Restorative justice practices in themselves, however, do not offer many protections
against outcomes such as unequal treatment in different jurisdictions or prejudiced responses
to offenders. I worry that the attention to particulars enabled in restorative justice practices

may permit participants to consider particulars that should be irrelevant to entering into

5 Jennifer Steinhauer, “To Cut Costs, States Relax Prison Policies,” New York Times, Matrch 25, 2009.
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others’ stories or appreciating their perspectives, such as their attributes of race or ethnicity,
gender, class, or sexual orientation.’ To preserve commitments to human rights, the rule of
law, and equal protection, we will still need some of the safeguards offered by our criminal
and juvenile justice systems from arrest through conviction. Moreover, systematic review of
outcomes from restorative justice programs, perhaps by a judicial panel, may help to monitor
the outcomes of their practices and to ensure against treatment that places undue burdens

on certain groups of people because of prejudices among participants in restorative justice
practices. This relationship between restorative justice and aspects of our criminal and
juvenile justice systems may reflect the Aristotelian ideal that law in its generality is
indispensable for a well-ordered society, although justice as equity is necessary to supplement
and correct a legalistic interpretation of justice. It may also find support in Bazemore and
Walgrave’s goal-focused definition of restorative justice, which emphasizes that “doing
justice” requires the legal protection of the procedural rights of all participants in these
practices as citizens of a particular jurisdiction, thereby permitting legal review of restorative
justice processes and outcomes.” Some of the commitments that undetlie sentencing
guidelines and other aspects of retributive justice then must be upheld, but we should try to

find ways to uphold them within a restorative system.

¢ Asking restorative justice participants not to allow the particulars of another person’s race and ethnicity,
gendetr, class, or sexual orientation to influence their processes of ethical discernment regarding that person
may seem hypocritical here. After all, have I not been arguing for the importance of attending to the
particulars all along? I make a fine distinction, however, between one’s attributes and how responses to those
attributes affect one’s experiences, and I find only the latter relevant in processes of ethical discernment. While
I do not believe anothet’s aztributes of race or ethnicity, gender, class, or sexual orientation in themselves should
be morally salient features in her story or perspective, I do maintain that experiences of racism, ethnic difference,
sexism, class bias, and homophobia may be morally salient features of her story or perspective, and may be
mitigating or aggravating factors for consideration of her case in restorative justice conferences. That is, I am
not trying to erase these attributes among the participants in restorative justice, but to encourage understanding
of how social, cultural, and institutional responses to these attributes shape the individuals who bear them.
Prejudices regarding another’s attributes alone, whether positive or negative, should not determine her
treatment or others’ approaches to the particulars of her experiences.

7 Bazemore and Walgrave (1999b), 49.
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Restoration and Rehabilitation

We must also reconsider the relationship between restorative justice and
rehabilitation in the shifting nature of our criminal and juvenile justice systems. Advocates
of restorative justice are correct in distinguishing between these two conceptions of crime
and our responses to it. Restorative and rehabilitative moral imaginations are distinct. The
practices from which they arise and that they support are also very different. Nevertheless, I
find it compelling that, in practice, many of the participants in the restorative justice
programs in this study who recognize these distinctions still find value in offering offenders
rehabilitative services outside of restorative justice. On the one hand, they are right to note
that some problems lie beyond their skills as well as exceed the practices of restorative
justice: they are not therapists and a conference should not offer therapy. Offenders who
assume accountability and take responsibility for their wrongdoing, however, may still need
assistance in dealing with aspects of their experiences that contributed to their wrongdoing,
such as family dysfunction, mental illness, or drug and/or alcohol abuse. Some advocates of
restorative justice would perhaps agree with this conclusion, although they tend to draw
starker lines between rehabilitation and restoration. But Howard Zehr, for example, cites
the responsibility of restorative justice to explore the harms that offenders may have
experienced that could have contributed to their crime.® Some of these harms may call for
communities to provide appropriate rehabilitative services.

On the other hand, participants in restorative justice practices are also right to
acknowledge that restorative justice is still worthwhile even in cases where rehabilitation may
be necessary as well. Using restorative justice in cases where offenders receive rehabilitative

services as well could help these offenders to be accountable and responsible for their

8 Zehr (2002), 30.
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wrongdoing, avoiding some of the dangers of pathologizing them. Furthermore,
complementing rehabilitation with restorative justice may also help address the needs of
victims and community members as well as those of offenders, avoiding some of the dangers
of ignoring victims and communities in a rehabilitative framework. Evaluative evidence
discussed in Chapter Three indicates that restorative justice and rehabilitation might readily
complement each other, addressing offenders according to their varying needs. Restorative
justice effectively reduces re-offending among low-risk offenders who commit both violent
and property offenses. But the greatest reductions of recidivism comes about through
appropriate rehabilitative interventions in community contexts with high-risk offenders.
Although reducing recidivism ought not to be the only concern of our criminal and juvenile
justice systems, all members of our communities and societies, including offenders, benefit
from crime reductions. Rehabilitation and restorative justice do not necessarily mutually
exclude each other. Acceptance of one need not mean rejection of the other, and so the two
may be drawn together to address the various needs of offenders, victims, and communities.
Drawing on the practical insights of participants in restorative justice practices as
well as those of criminologists, I suggest an ideal for criminal and juvenile justice systems
that would rely on the strengths of both rehabilitationism and restorative justice in reducing
recidivism as well as in achieving other goals distinctive to each model. Each set of practices
should focus primarily on those populations with which they are most effective at reducing
recidivism. One way to accomplish this goal is to screen offenders for rehabilitative services
through restorative justice programs. John Braithwaite offers a model for such a process in
his pairing of restorative justice with “responsive regulation” to determine when 7of to use

restorative justice, although I would adapt his model so that regulations beyond restorative
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justice aim at rehabilitation and incapacitation, rather than at deterrence and retribution (see
figure 2).”

This model supposes that we should always offer restorative justice as the first
response to offenders, regardless of the seriousness of their offenses. Only when offenders
fail to respond to restorative justice (for example, if they deny responsibility, if they refuse
participation, or if they display predatory behaviors) should other interventions be employed.
In this way, low-risk offenders would only be required to complete the terms of the
agreement reached in their conferences. But high-risk offenders could be referred through
restorative justice programs to appropriate rehabilitative services that would address their
criminogenic needs (such as substance abuse and mental illness) in ways that respond to
their capacities and motivations. These services would preferably be offered in community
settings in all cases where concerns for public safety did not require the use of commitment
or incarceration to incapacitate offenders. By responding to all offenders with restorative
justice practices first and progressively requiring rehabilitation and incapacitation only as
needed, the sanctions placed on all offenders could respond more appropriately to their
levels of risk, needs, and responsiveness to treatment. Moreover, the numbers of people
that we incapacitate in our prisons and jails could be greatly reduced as more people are
diverted to restorative justice programs to create agreements to repair the harm caused by

their crime and/or are enrolled in rehabilitative programs suited to them.

9 Braithwaite (2002).
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Figure 2. Pyramid of Restorative Justice, Rehabilitation, and Incapacitation

Incapacitation
eUsed Primarily to
Preserve Public Safety

Rehabilitation
*Only High-Risk Offenders
eAddressing Criminogenic Needs
eIn Community Settings whenever Possible
eResponds to Offenders Capacities and Motivations

Restorative Justice
ePresumption for Restorative Justice in All Cases
*Both High- and Low-Risk Offenders who
Commit Serious Property and Violent Offenses
*Hold Offenders Responsible and Accountable
eAddress Needs of Victims, Offenders, and Communities

Despite the emphasis here on reducing recidivism, a criminal or juvenile justice
system based on a pyramid of restoration, rehabilitation, and incapacitation would address
other concerns as well. Justice as equity requires that we begin with practices of restorative
justice that entail processes of ethical discernment that respond to the particulars of every
case. We must begin then with the assumption of offenders’ humanity and personhood, and
only by attending to their particular circumstances can we draw conclusions about any
disorders or illnesses that must be confronted through either rehabilitation or incapacitation.
When we presume that all cases in which offenders admit guilt and participate willingly

would be addressed first by restorative justice, the particulars of each case would receive



245

attention in a conference that includes community members and preferably victims
whenever possible, and so these case would be more likely to receive equitable responses.
By beginning with restorative justice, the goals of these practices beyond reducing recidivism
can be met. By allowing for rehabilitation, and when necessary, incapacitation, recidivism
can also be reduced even more, therapeutic needs of offenders can be addressed, and public
safety can be protected.

One benefit of this model of relating restorative justice and rehabilitation is that it
gives high- and low-risk offenders the opportunity to take responsibility and assume
accountability for their wrongdoing and to address the needs of their victims and
communities through restorative justice while also attending to the underlying illnesses or
disorders that may have contributed to the wrongdoing of high-risk offenders. Pairing
restorative justice and rehabilitation in this way may also make the responses of restorative
justice participants more effective at preventing re-offending. Instead of focusing on non-
criminogenic aspects of offenders’ experiences, such as having low self-esteem, participants
in restorative justice practices in formulating their agreements could attend to aspects of
offenders’ experiences that actually contributed to the crime. Although self-esteem is
important, restorative justice may prove better at reducing recidivism if it borrowed from
appropriate rehabilitative interventions an understanding of the causes and control of crime.
Restorative justice participants, especially facilitators, would also need to be able to refer all
stakeholders to therapeutic resources and social services that lay outside of their capacities
and responsibilities.

More strident advocates of restorative justice might protest against this model,
claiming that because restorative justice and rehabilitation involve completely different

images of the world and its possibilities, they are irreconcilable in practice. Although I
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would clearly agree that moral imagination affects practice (and vice versa) and that we ought
not to ignore differences in types of moral imagination and their implications, I maintain a
much more nuanced understanding of moral imagination than these advocates would
suppose. We draw on different types of moral imagination all of the time depending upon
our social, cultural, and institutional settings. As we cross between different settings and
engage in the various practices associated with them, we often employ different narratives,
metaphors, and symbols that describe the world and its possibilities—sometimes even in
contradictory ways. Using different types of moral imagination is not necessarily a problem;
we simply need other faculties such as perception, emotion, and even reason to sort out the
most adequate images of the world and its possibilities for responding to the particulars of
varying circumstances. Drawing on a restorative moral imagination thus does not exclude
the possibility that rehabilitative narratives, metaphors, and symbols might sometimes prove
better at resolving ambiguity, conflicts, and disturbances within our experiences. Many of
the participants in restorative justice practices discussed in Chapter Four regularly drew upon
aspects of both restoration and rehabilitation and still were able to respond to the particulars
of the cases before them with vivid and expansive moral imagining in their efforts to realize
justice as equity.

In using both rehabilitative and restorative practices, however, we still ought to keep
the distinctions between them and their moral imaginations in order to maintain the separate
strengths and to remember the weaknesses of each. For example, as I mentioned in Chapter
Three, both rehabilitative and restorative moral imaginations use metaphors for crime that
connote the need for “healing” in our responses to crime. But with rehabilitation, “healing”
pertains to the underlying illnesses or disorders of offenders. With restorative justice, it

concerns the wounds or injuries sustained by the stakeholders in a crime. As long as the
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different ways of applying these metaphors in interpreting our experiences remain apparent,
their differences need not imply that rehabilitation and restorative justice cannot work
together. Certain images within these different types of moral imagination may require more
consideration, especially if they are more conflicted. Within rehabilitative moral imagination,
the metaphors of offenders as disordered or ill, for instance, suppose their lack of moral
agency and emphasize their determination within cultural, social, and institutional settings.
Restorative justice, with its emphasis on accountability and responsibility, recognizes the
possibility of formation within these settings, but emphasizes that offenses are “bad
choices.” In bringing rehabilitation and restorative justice together, we may need to ponder
new images of the world and its possibilities that can account for both individual agency and
the impact of our various settings on our actions. Other narratives, metaphors, and symbols
within each type of moral imagination may also require reassessment as we face the

complexities of working with both rehabilitative and restorative frameworks.

Diversity and Inclusion in the Community Contexts of Restorative Justice

In addition to evaluation of the relationships among retribution, rehabilitation, and
restoration, the cultural, social, and institutional shifts necessary to support restorative justice
will have to account for its community contexts. Disputes among restorative justice
advocates about the definition of community and who comprises it indicate that achieving
the ideal community composition in any restorative justice conference is not an obvious or
easy matter. Furthermore, the reflections of participants in the five Colorado programs
indicate that translating theories about “meaningful” and “immediate” community into
practice often founder on logistical problems. Participants frequently found that these

difficulties contributed to greater cultural, social, and institutional differences among
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stakeholders in a conference. These differences led to geographic and demographic distance
in communal webs of relationship. The extent of these challenges varied from county to
county depending on the cities and towns within their jurisdictions. Despite these
differences, all of the programs struggled, first, with identifying appropriate community
members, and then, getting them to come to conferences.

The efforts of coordinators in Foothills and Plains Counties reveal some of the
tensions in dealing with community issues. On the one hand, they concluded that providing
conferences at all in their large programs required better management of their time,
particularly with regard to making the phone calls and writing the emails necessary to
coordinate every conference. They solved this issue by organizing groups of regular
volunteers to offer conferences on certain nights each month. This solution guaranteed that
the programs could offer prompt conferences to every referred offender, although with
community members who might not know either the victims or the offenders. On the other
hand, participants often observed that this solution failed to bring ideal community members
into the restorative justice programs—community members who could more readily identify
with both victims and offenders because of less geographic or demographic distance from
them. They sought ways for community representation to be more diverse and inclusive.

One way to deal with this tension is to provide more staffing resources to these
programs. With more time, staff would be able to make the local contacts necessary to
address the particulars of each case. It seems that with even two or three more staff
members in the largest programs to coordinate conferences, many more community
members with more direct stakes in an offense could participate. Providing more staffing,
however, would also require the commitment of allies in local criminal and juvenile justice

systems to direct the necessary funding to restorative justice programs.
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Another solution is to tie community involvement to smaller geographic areas than
large Western counties that include multiple cities and towns. One county in Colorado not
included in this study divides its largest city into six neighborhood districts. Restorative
justice conferences in this county are held in whichever neighborhood the offense occurred,
thereby cutting down the geographic distance among all of the participants. By bringing in
more tightly knit communities geographically, this strategy may also cut the demographic
distance among participants as each neighborhood is relatively homogeneous when
compared with the aggregate jurisdiction. Members of the same neighborhood are more
likely to share similar experiences, as well as similar racial, ethnic, and class backgrounds,
and so may be better prepared to enter into each other’s stories and appreciate one
anothet’s perspectives.

The inclusion of community members who are closer geographically and
demographically to offenders and victims may also require financial resources in addition to
more staffing of programs. Poverty can create roadblocks to participation in programs such
as restorative justice. Socio-economically disadvantaged people may need help with
transportation, for instance, so that they can go to and from conferences. They may also
have less flexibility in their work schedules and may work long shifts and extra jobs to make
ends meet. If they need to take time off work in order to participate in a conference as a
community member, then perhaps they should be compensated for their time. One way to
orchestrate this plan may be to offer a small flat rate for all community volunteers, allowing
those who wish to donate privately their compensation back to the program if they feel that
they do not need it. As minorities are socio-economically disadvantaged at higher rates than
whites, this strategy may also encourage more racial and ethnic diversity within restorative

justice conferences as well. While a common policy with probation and parole is to require
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offenders to pay for various services, I would discourage this plan for generating money to
pay community members in restorative justice. Doing so may lead poorer offenders to opt
out of restorative justice only because of their poverty. Instead, funding for community
members should be incorporated in program budgets as part of a commitment to fostering
inclusion and diversity within restorative justice programs.

Another way to realize more ideal community participation may be to tap into
already existing local institutions and organizations, including businesses, schools, unions,
non-profits, and religious congregations. Many of the programs in Colorado already draw
on these resources by seeking volunteers among other organizations or by using community
buildings, such as church fellowship halls or school cafeterias, to host conferences. In
Foothills County, for instance, one group of volunteers was recruited from a United
Methodist church after Sunday school sessions on restorative justice in their congregation.
In Plains County, a Lutheran church hosted restorative justice conferences. But restorative
justice programs could employ the resources of local organizations and institutions more
strategically. For example, rather than using the same church fellowship hall for all
conferences in a county, coordinators could map out religious congregations in
neighborhoods throughout the jurisdiction and host conferences in the congregational
building nearest the location of the offense. Assuming that members of congregations may
live close to their places of worship (which may not always be the case), some of them could
also be appropriate community members. Among congregations tied to denominations,
especially denominations that have expressed support for restorative justice as a criminal and
juvenile justice reform, restorative justice coordinators could find networks for
communication and recruitment across neighborhoods within their towns and cities. When

working with religious congregations, programs should be clear that restorative justice is not
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religiously associated and that proselytization is inappropriate in a conference. Other local
organizations and institutions might also prove helpful in ways similar to religious
congregations, including YMCAs and YWCAs, Boys’ and Gitls’ Clubs, schools, businesses,
and unions. One downside with this strategy, however, is that neighborhoods with the
highest crime rates also often lack the social organization to support these local
organizations and institutions."” Nevertheless, efforts should be made to consider how
restorative justice programs could find local allies in order to encourage more meaningful
and immediate community participation. Local organizations and institutions could in turn
benefit as their members become aware of crime in their areas and are empowered with ways
to respond to it.

Commitment to inclusion and diversity in restorative justice programs ought not to
arise only from a desire to realize ideal community participation in some sort of politically
correct vision. Rather this commitment should stem from recognition, first, that sometimes
our moral imagining is inhibited by social, cultural, and institutional differences, and second,
that inclusion and diversity probably increase the effectiveness of restorative justice in
addressing harms, building community capacity, and realizing justice. These justifications for
this commitment were highlighted by various participants in the Colorado restorative justice
programs who noted that sometimes the geographic and demographic distance among
stakeholders in conferences made entering into others’ stories and appreciating their

perspectives more difficult. They also worried that the wrong kind of community members

19 On the challenges of social disorganization and its ties to community crime rates, see Clifford R. Shaw and
Henry D. McKay, Juvenile Delinguency and Urban Areas (Chicago: University of Chicago Press, 1942); Ernest
Burgess, “The Growth of the City: An Introduction to a Research Project,” in The City, edited by Robert E.
Park, Ernest Burgess, and Roderick D. McKenzie (Chicago: University of Chicago Press, 1969 [1925]); Robert
J. Bursik and Harold G. Grasmick, Neighborhoods and Crime: The Dimensions of Efffective Commmunity Control
(Lanham, MD: Lexington Books, 1993); John Kasarda and Mortis Janowitz, “Community Attachment in Mass
Society,” Awmerican Sociological Review 39 (1974): 328-339; and Ruth Rosner Kornhauser, Social Sources of
Delinguency: An Appraisal of Analytic Models (Chicago: University of Chicago Press, 1978).
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can take the “heart” out of a conference, and that if community members were too far
removed from an offense, then their empowerment in the wake of crime would be less
relevant and effective.

But another, closely related reason to foster inclusion and diversity in restorative
justice is that all people are influenced by the racist, ethno-centric, class-biased, sexist, and
homophobic types of moral imagination that unfortunately fill our cultural consciousness,
regardless of whether we prefer or disdain these images. Moreover, these narratives,
metaphors, and symbols can complicate our use and negotiation of restorative moral
imagination. Negative images of black young men and their possibilities in our society and
culture, for example, may sometimes occlude our vision of a particular boy in a conference.
The inclusion of community members who could more easily relate to his experiences of
race and ethnicity, class, gender, and sexuality may help to mitigate the danger that his
attributes rather than his story or perspective will determine the responses of other
participants to him. Diversity among restorative justice participants may also better enable
them to draw connections among different experiences, to see both the underlying
commonalities among all people and the important differences that prejudice makes in our
experiences of the world. Commitment to inclusion and diversity in community
representation may thus not only make the activities of moral imagining among participants
in restorative justice more vivid and expansive, and thereby make their processes of ethical
discernment more equitable. It may also help to combat the influence of racist, ethno-
centric, class-biased, sexist, and homophobic types of moral imagination on the efforts to
realize justice within restorative justice practices. Restorative justice programs would be

well-advised to address issues of prejudice openly and honestly, trying to repair the harms
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that these dangerous images of the world and its possibilities pose to restorative moral

imagination.

Dangerous Uses of Restorative Justice

Even while recommending restorative justice practices that embody commitment to
inclusion and diversity, I also recognize that in some contexts where racist, ethnocentric,
class-biased, sexist, or homophobic images of the world and its possibilities dominate, these
practices may be inappropriate, or even dangerous, for addressing crime. In such settings,
prejudices based on individuals’ attributes may so distort participants’ attention to the
particulars that these practices cannot realize justice as equity, and may even create grave
injustices.

An example of such a setting could be found on Pitcairn Island in the South Pacific.
After the mutiny on the Bounty in 1789, Fletcher Christian led the mutineers to this isolated
island and established what became a British colony with young girls they had kidnapped
from Tahiti. Over the next two centuries, a small society (currently only forty-eight
individuals from nine different families) developed in which the rape of young girls became
acceptable, partially because of images of the gitls in the culture that implied that they are
temptresses of older men. In the early part of this century, British authorities became aware
of the situation and prosecuted seven Pitcairners, including the mayor, for child rape."" This
context may have proven impossible for restorative justice because its images of the
humanity and personhood of the young girls could not combat the sexist images that

dominated Pitcairn society—narratives, images, and symbols so ingrained in residents that

11 For a fascinating account of the history of Pitcairn Island and the sexual abuse trials, see Kathy Marks, Losz
Paradise: From Mutiny on the Bounty to a Modern-Day Legacy of Sexual Mayhem, the Dark Secrets of Pitcairn Island New
York: Free Press, 2009).
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they accepted the rape of their own daughters by their neighbors. The stories and
perspectives of the victims may have been perceived as lies by the offenders and other
community members who had long tolerated, and even encouraged, this behavior.

While the example of Pitcairn Island may be extreme, it still suggests that for
restorative justice to combat dangerous types of moral imagination, the cultural, social, and
institutional context must already demonstrate some commitment to human rights, the rule
of law, and equal protection. Where these conditions are not met with respect to either
victims or offenders, more traditional sentencing procedures that offer more support and
protection of these commitments may be necessary. Furthermore, where such dangerous
types of moral imagination are less dominant but still present—as in our own setting in the
United States—the use of judicial review of restorative justice practices and outcomes again

may help to guarantee that these commitments are still upheld.

Summary

Several cultural, social, and institutional shifts are necessary to support restorative
justice practices and the images of the world and its possibilities from which these practices
arise and that they generate. First, our criminal and juvenile justice systems ought to move
away from the retributive model that has come to dominate them. These changes will most
likely be realized through legislative reforms driven, in part, by citizens calling for more
equitable systems and, in part, by budget revisions in response to the escalating costs of
these systems in the midst of economic crises.

Instead of retributivism, our criminal and juvenile justice systems ought to become
more restorative, and in response to the needs of some offenders, more rehabilitative. While

maintaining the distinctions between these two models, these systems ought to begin
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sentencing procedures through restorative justice practices, allowing offenders to take
responsibility and assume accountability for their wrongdoing in efforts to repair the harm
associated with crime. But where their criminogenic needs require therapeutic attention,
offenders must also have access to appropriate rehabilitative services. Incapacitation
through incarceration ought only to be used as a matter of public safety. This strategy would
also permit victims and community members to participate in sentencing procedures,
permitting their needs to be addressed as well.

In implementing restorative justice in this way, programs should encourage
community participation that is diverse and inclusive, minimizing the geographic and
demographic distance among stakeholders. Doing so may reduce the danger that different
cultural, social, and institutional locations among stakeholders will inhibit their moral
imagining or decrease community capacities to respond to crime. Inclusion and diversity
may also help to combat the influence of racist, ethno-centric, class-biased, sexist, and
homophobic types of moral imagination on processes of ethical discernment among
participants in restorative justice practices. To ensure that these prejudices do not
undermine efforts to realize justice as equity in restorative justice, judicial review of these
practices and their outcomes may help to secure commitments to human rights, the rule of

law, and equal protection.

IV. Ongoing Questions

Several questions remain about restorative justice as a reform of our criminal and
juvenile justice systems. Answering them will require more interdisciplinary work as well as
ongoing efforts to place theory and practice into dialogue. Some of these questions demand

the attention of criminologists and sociologists trained with using both quantitative and
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qualitative methods. In addition to issues of recidivism and stakeholder satisfaction, other
goals of restorative justice should be evaluated, including its capacities to protect
participants’ legal rights; to repair the material, physical, psychological, relational, and social
harms caused by crime; to include stakeholders in responding to crime; to provide a forum
for victims to express anger and fear; to re-establish the social efficacy and cohesion of
communities; and to re-integrate both victims and offenders in a safe and secure
environment. Beyond these goal-oriented questions, other questions have also arisen about
which aspects of restorative justice practices contribute to certain effects as well as about
how restorative justice relates to retribution and rehabilitation in practice on interpersonal,
organizational, and institutional levels. It remains to be seen, for example, if a plan that
combined restorative and rehabilitative elements could reduce recidivism at even higher rates
than either could alone or how such a plan would work with different types of offenders and
offenses. The contributions of criminologists and sociologists will be indispensable in
seeking answers to these questions.

The input of participants in restorative justice practices are also imperative for
understanding this reform of our criminal and juvenile justice systems. Out of necessity, this
dissertation has drawn primarily upon the experiences and reflections of facilitators and
community members. The voices of offenders and victims are remarkably and regrettably
absent in the vast majority of literature on restorative justice. Understanding all of the
complexities of moral imagining in the ethical discernment processes among participants in
restorative justice (among other questions) demands consideration of these marginalized
stories and perspectives. Of central interest in attending to the stories and perspectives of
offenders and victims is whether they imagine the moral situations precipitated by crime and

the responses generated in restorative justice conferences in the same ways as community
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members and facilitators. Of particular concern should be whether offenders perceive the
sanctions in a restorative justice agreement as punitive, therefore suggesting that the
distinctions between restorative justice and retribution may not be as sharp as community
members, facilitators, and advocates might hope.

We should also examine the experiences and reflections of all participants in
restorative justice over time. Many restorative justice advocates make claims of dramatic and
enduring transformation of participants in these practices. Interpreting the impact of
restorative justice in the weeks, months, and years after a conference will probably require
more than consideration of recidivism rates. Qualitative data collected longitudinally may
provide us with a greater sense of the long-term effects of the intangible and mysterious
aspects of restorative justice described by Braithwaite and others. It may also prove helpful
to compare such data with qualitative studies of the experiences and reflections of
participants in more common sentencing and adjudication procedures in our criminal and
juvenile justice systems, which are ignored even more than the voices of offenders and
victims in restorative justice. Attention to all of these perspectives is necessary not only in
epistemological terms to further our understanding of restorative justice. In light of my
ethical methodology, it is a moral imperative to listen to the people who would be most
affected by any reforms of these systems.

For Christian social ethicists and theologians concerned with our criminal and
juvenile justice crises, still more questions about restorative justice linger. Some members of
this group have argued that some Christian images of the world and its possibilities (such as
shalom, covenant, trinity, and incarnation) complement and coincide with restorative images.

Restorative justice advocates, including Howard Zehr and Michael Hadley,'? have similarly

12 See Hadley (2001, 2006) and Zehr (1990).
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explored the “spiritual roots” of restorative justice. Often these claims seem directed at
providing religious justifications for this movement. These discussions, however, remain
largely underdeveloped because they do not account for the complexities of the
interrelationship between different types of moral imagination and the practices of the
communities that both arise from and generate certain narratives, metaphors, and symbols.
They also do not acknowledge the multiplicity of Christian communities, practices, and types
of moral imagination, and they often reduce Christian moral imagination to a rather narrow
set of images of the world and its possibilities.

One strategy for furthering and deepening this conversation would be to describe
various types of Christian moral imagination in the context of their communal practices.
Different Christian communities place different emphases on the narratives, metaphors, and
symbols of our traditions, and so simply citing “forgiveness” or “reconciliation” or “grace”
as Christian values compatible with restorative justice is not sufficient to demonstrate
support of this movement in these traditions. Such a procedure does not consider how
Christian communities actually embody forgiveness, reconciliation, or grace in practice.
Moreover, many Christian communities fail to live up to these ideals. We must then look at
how assorted Christian communities use and negotiate these images of the world and its
possibilities in the shared activities of their faith lives, particularly in various processes of
ethical discernment. Only with a grounded account of the actual practices of Christian
communities and their connections to different types of Christian moral imagination can we
begin to examine issues of the compatibility of restorative justice with Christian theology and
ethics. In considering these issues, Christian social ethicists and theologians should be open
to the possibility that restorative justice may reveal ways in which both our moral

imaginations and our practices have failed to respond appropriately to the crises in our
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criminal and juvenile justice systems. That is, I hope that by placing Christianity into
conversation with restorative justice, each can challenge, illuminate, and correct the other in
our efforts to realize justice.

Another task for Christian social ethicists and theologians would involve reflection
on concrete ways in which Christians could contribute to advancing restorative justice as a
reform movement. These contributions could occur on multiple levels. On an interpersonal
level, Christian individuals could get involved in local restorative justice programs as
volunteers. We might seek training as facilitators of restorative justice conferences. The
most significant demands on restorative justice programs involve commitments of time and
money, and until legislators provide adequate funding to statf these programs sufficiently,
much of the work of coordinating and offering conferences must be done by volunteers.
Churches that have articulated commitments to restorative justice on either congregational
or denominational levels could educate their members about this movement, offer training
sessions, and direct volunteers to appropriate programs in the vicinity.

On an organizational level, congregations can provide many resources to restorative
justice programs such as meeting space, options for community service with offenders, and
services for victims including funds to help defray the financial costs of victimization or
pastoral care and counseling to help defray the spiritual and emotional costs. Because
churches are more evenly dispersed across the landscapes of most communities than are
restorative justice programs, they can also provide information about their communities to
these programs and help them to enlist community members with closer ties to a crime.
Churches in many ways could act as ambassadors of restorative justice to their neighbors
and congregants. Within their own practices, Christian communities can look to restorative

justice for tools in settling internal conflicts. Too often our churches resort to very non-
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restorative practices in the midst of their own crises. By turning to restorative justice to
address some of these issues, some Christian communities could come to exemplify
practices that respond to conflict in a restorative manner.

Finally, Christians can contribute to broader cultural, social, and institutional change.
We may lobby our legislators as individuals, congregations, and denominations, encouraging
them to consider restorative justice as one answer to the crises in our criminal and juvenile
justice systems. We could work to show that these systems are often as un-Christian as
many other social problems that often receive much more attention from Christian quarters,
and that often other social problems of concern to Christians, such as racism and poverty,
are intertwined with our justice crises. Much work remains if our justice systems are to
become more restorative. Large numbers of Christians could be activated to do this work,
much like our predecessors in earlier generations. But we must also do this work humbly,
remembering that we live in a fallen world and that the next generation of criminal and
juvenile justice reformers will probably need to correct our mistakes. For now, along with
other reform efforts, restorative justice has the potential to create criminal and juvenile
justice systems that better realize justice as equity as well as that expand and vivify the moral
imagining of the people who participate in these practices. That is, in restorative justice, we

can place a qualified hope.
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APPENDIX

INTERVIEW SCHEDULES AND ANALYSIS

In designing interview schedules for this dissertation, I faced several challenges in
trying to understand the moral imaginations of participants in restorative justice practices. I
could not simply ask participants, “What does your moral imagination look like?” or “What
role does moral imagination play in your processes of ethical discernment in a conference?”
First, “moral imagination” does not have a single, clear meaning in common parlance, and its
most frequent usage, it seems to me, refers to a capacity to see beyond the mire of a
particular situation to find an inventive solution or response. This usage, for example, marks
the most famous use of “moral imagination” in the Final Report of the 9/11 Commission,
which cited a breakdown of moral leadership based on a lack of imagination in the
intelligence community as a major contributing factor in the failure to prevent the tragedies
of that day. Although this usage of “moral imagination” is related to my definition of the
term as the cognitive faculty that empowers us to create images of the world and its
possibilities, I use this term in a more specialized, technical way than common parlance
allows.

As a result of this usage in common parlance, when I would ask participants
questions involving the term “moral imagination,” they did not disclose the narratives,
metaphors, and symbols that they used to organize and interpret their experiences of the
world and its possibilities. Those few people whom I asked these questions, usually at the

end of interviews, instead talked about the inventiveness of restorative justice in the face of
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the mire of our criminal and juvenile justice systems. While this response is important, it
does not necessarily reveal what I wanted to know about how they use and negotiate
different types of moral imagination in their processes of ethical discernment in response to
moral situations precipitated by crime. Thus, even if I asked participants about moral
imagination, they would not necessarily use this term in the same way that I do and so their
answers would not necessarily be particularly revelatory of their images of the world and its
possibilities.

A second challenge in designing the interview schedules for this dissertation was
discerning how to operationalize “moral imagination.” That is, I had to figure out how I
would know moral imagination when I saw it being drawn upon by participants, and I found
an answer in the schematic organization and interpretation of experience through moral
imagination based upon the use of the tools of narrative, metaphor, and symbolism. I
maintain in this dissertation that different types of moral imagination involve different sets
of narratives, metaphors, and symbols that people draw upon in forming their images of the
world and its possibilities. Because of the schematic character of moral imaginations, these
different types have some level of coherence. But I also recognize that we all use and
negotiate different types of moral imagination as we engage with others in various cultural
interactions, social arrangements, and institutional structures. Even though different types
of moral imagination may have some level of coherence, we thus often find multiple sets of
images useful for explaining and interpreting different aspects of our experiences in varying
situations. Examining how individuals use and negotiate these images in moral situations
should illuminate how they understand themselves, others in a situation, and their
relationships, thus revealing how they organize and interpret that experience in their

processes of ethical discernment. In designing the interview schedules, I therefore needed



263

questions that would help uncover the narratives, metaphors, and symbols that participants
used to organize and interpret their experiences specifically of responding to crime through
restorative justice practices.

) ¢

I did not assume literary definitions of “narrative,” “metaphor,” or “symbol” in this
dissertation. While people may sometimes draw upon literary narratives, metaphors, or
symbols in their moral imaginations, I understand these figures more broadly to be our tools
for organizing and interpreting our experiences in different ways. As I argue in Chapter
Two, narratives, for instance, imply causality: “First, A happened, then B.” They also
suggest anticipation: “Given that A happened, previous experience tells me that B should
happen next.” Metaphors, alternatively, draw connections by indicating resemblance, but
not identity, among experiences: “A is like B, but A is not B.” Both similarities and
differences between two experiences bear meaning. In contrast, symbols are concrete
representations of something else, usually something invisible and intangible: “A is B, but B
is not contained in A.” These tools therefore specify different kinds of relationships among
our experiences. In order to uncover the narratives, metaphors, and symbols that
participants use and negotiate to organize and interpret their experiences in restorative
justice practices, I wanted to find out how they saw a particular experience causing,
resembling, or representing other experiences, which may not involve their explicit use of
narratives, metaphors, or symbols in a literary sense.

Another challenge in designing interview schedules for this dissertation was that
participants could give me the answers that they thought I would want to hear, rather than
presenting their own views on their experiences. Interviews in many ways are
“performances,” opportunities to display one’s accomplishments or skills in a particular

arena. In encountering a doctoral student who has expressed an interest in restorative
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justice, some of the participants could have wanted to prove to me that they are thoroughly
engrained in restorative justice. Offenders, for example, may have picked up terms and
phrases in their conferences or meetings with facilitators and community members and used

<

them in their interviews with me to demonstrate that they “got it” in their conference and
now they are doing the right things and seeing the world in the right way. I worried that
offenders would use phrases such as “repair the harm” because they thought that I wanted
to hear that they understood restorative justice and not because they would actually use that
phrase in describing their experiences in other contexts. Facilitators or community members
could similarly use narratives, metaphors, and symbols that they picked up in training
sessions or among other facilitators and community members because they wanted to
demonstrate their facility with restorative justice, not because they commonly use these
images of the world and its possibilities in organizing and interpreting their experiences.
This concern arose especially around the description of conferences, in which facilitators or
community members could pick only their most outstanding conferences as demonstrations
of the transformative power of restorative justice and their participation in it.

One way that I dealt with this challenge was to check responses of participants in
interviews against my experiences of them in restorative justice conferences. By using
participant-observation in comparison with the interviews, I was then able to examine
whether and how participants used the same narratives, metaphors, and symbols in their
practices as they did in conversation with me. While conferences are also in many ways
performances as participants assume different roles in interaction with each other, seeing the
interviews in light of my participant-observation allows me to see the consistency with which

participants in these practices use and negotiate different types of moral imagination.
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Another way of dealing with this challenge involved modeling my interview
schedules on James P. Spradley’s “Taxonomy of Ethnographic Questions,”! particularly his
recommendation to use descriptive questions that allow participants to speak at length about
both typical and exceptional experiences. By encouraging participants to ramble on about
their experiences, these questions can “lead directly to a large sample of utterances that are
expressed in the language used by informants in the cultural scene under investigation.””
Increasing the number of utterances of participants may lessen the performance quality
across the entire sample of their utterances, thereby increasing the likelihood that interviews
reveal their own views on their experiences rather than leading to answers that participants
thought that I would want to hear.

My interview schedules thus include questions in which I ask participants to give me
a verbal “grand tour” of both typical and exceptional experiences of restorative justice,
walking me through their most recent and their most memorable conferences in great deal. I
asked them to explain where they were, who was there, how they were sitting, and the entire
process of the conferences from beginning to end including who said what and why. Where
participants used terms abstractly, I would ask for specific examples of what they meant.
For instance, when Linda talked about “heart” in restorative justice conferences, I followed
up by asking about a particular conference that displayed heart and one in which it was
absent. Frequently I would also ask participants to provide more information about those
terms: “Say more about what you mean by ‘heart’ and how you would use it to describe a
conference.” While using grand tour questions, however, I also asked participants to
provide definitions of certain terms. For example, I asked them how they would describe

restorative justice to someone who had never heard of it or to a person that held certain

! See Appendix A in James P. Spradley, The Ethnographic Interview (Belmont, CA: Wadsworth, 1979).
? Ibid., 90.



266

assumptions about it. These definitional questions provided a baseline for me of their
understanding of restorative justice from which I could assess their own views on their
experiences with these practices.

A final challenge with designing the interview schedules for this dissertation was that
just as I could not say to participants, “Tell me about your moral imagination,” I also could
not ask them, “What do you think about the metaphor of community as ‘a web of
relationships’” 1 could foresee answers in which participants would say, “Well, yes, that’s a
nice metaphor. I had never thought of it that way before.” By explicitly using the narratives,
metaphors, and symbols of restorative, rehabilitative, and retributive moral imaginations in
my questions, I could taint my interviews by introducing terms that participants do not
actually draw upon while organizing and interpreting their experiences. Instead I had to
figure out ways to ask questions that revealed whether and how participants use and
negotiate different types of moral imagination without actually explaining and describing
those types to the participants.

In response to this challenge, rather than asking participants about the narratives,
metaphors, and symbols of restorative, rehabilitative, and retributive moral imaginations, I
drew upon my categories for analyzing these types of moral imagination in Chapter Three in
formulating many of my questions. These questions required participants to reflect upon
their understanding of crime, offenders, victims, community, criminal and juvenile justice
systems, the state, and types and purposes of sanctions (cf. Table 3). While I did not ask
them to define these terms, especially when I asked grand tour questions, I could ask follow-
up questions about participants’ images of particular crimes, offenders, victims, etc. Their
responses to these questions frequently brought up the narratives, metaphors, and symbols

that they used in organizing and interpreting their experiences of responding to crime
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through restorative justice. For example, the metaphor of “crime as bad choice” arose from
many participants’ descriptions of various conferences in which they observed that the
offender was “just a kid who made a mistake” or “a guy who made a bad decision.”

My analysis of the interviews also drew upon the framework established with the

categories described in table 3. That is, when reading transcripts of the interviews, I would

) <¢ 2 <

code any reference to “crime,” “offenders,” “victims,” etc. I then collected all references to
these categories across all of the interviews and examined them for any common themes as
well as for any significant differences among the participants. I put all references to “crime”
together, for example, and found the frequent use of “bad choice” among all participants. 1
also put all references to “types and purposes of sanctions” together and found that
participants had less negative assessments of therapy than of punishment as a viable means
of bringing about “real change,” but also saw “responsibility” and “accountability” as the
primary source of transformation. Using this strategy, I was able to generate lists of the
narratives, metaphors, and symbols that participants drew upon in describing their
experiences with restorative justice with respect to each of the categories that I had used in
analyzing restorative, rehabilitative, and retributive moral imaginations. These lists included
consideration of ways that participants saw some experiences causing, resembling, or
representing other experiences (for example, “responsibility” and “accountability” causing
change; or “the machine of vengeance” representing criminal and juvenile justice systems). I
could then compare these lists to my schematization of these types of moral imagination in
order to understand how participants used and negotiated them in practices of restorative
justice.

Finally, in conducting these interviews, I often did not feel constrained by my

interview schedules. I viewed these sets of questions as good places to start conversations
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with participants, but was also open to the possibility that other questions would arise as I
spoke with each person. These lists therefore do not fully capture these semi-structured
interviews, but they do suggest the general shape of the conversations. Also, I wrote
multiple interview schedules because I recognized that the different experiences of
community members, offenders, and facilitators required that I find different place to start
our conversations. For example, it would not make sense to ask an offender about his
training, and it would not make sense to ask most community members about the offense
that led them to a restorative justice conference. I did not include an interview schedule for
victims because I did not have the opportunity to interview any of them; many of the
questions of offenders would resemble the questions that I would as victims. These
interview schedules thus represent my best efforts for uncovering the use and negotiation of

different types of moral imagination among participants in restorative justice.

Community Members

1) Tell me a little bit about yourself. Where are you from? How long have you
lived here? What are you doing when you’re not participating in restorative
justice?

2 Tell me about how you first heard about restorative justice and decided to

become involved with this program. I’d like to know more about your particular
story. Who told you about restorative justice and what did he or she say? What
were some of your first impressions? Why do you think those were your first
impressions? What were some of the first restorative justice practices in which
you participated?

3) What sort of training did you receive after you got involved in restorative justice?
Who conducted the training? Who went through training with you? How long
was your training? Describe some of the exercises you went through. What is
most memorable about your training? What was most important that you learn?
If you provided training for other facilitators, what are some of the most
important things you would hope that they would learn?
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About how many restorative justice conferences have your participated in? Have
you always participated as a community member? Have you ever participated as
a victim, offender, or facilitator?

Walk me through the last restorative justice conference in which you
participated. Who was there and what were they like? What led to the
conference? What happened during the conference? How did it all end up? Did
you think the outcomes were good?

What is your most memorable or meaningful experience with restorative justice?
Walk me through what happened. Who was there and what were they like?
What led to this experience? How did it all end up? Did you think the outcomes
were good?

How would you describe the experiences of people who come to restorative
justice through criminal or juvenile justice systems? What do you think these
systems are like? If you think there are problems, what do you think they are?
What do these systems do well in light of the experiences of people you
encounter in this program? What does restorative justice do differently?

How do you define restorative justice? If you were telling friends or teaching a
class about restorative justice, what are the most important things that they
should know? How would you compare restorative justice to “justice”? How
does restorative justice differ from other justice practices, for example, criminal
court practices?

What is your understanding of the role of community members in restorative
justice? Do you think it is important to have community members participate?
How do you think the community goes about offering resources and support?
What are the strengths and limitations of including community? Do you think
the community gets repair from restorative justice? How so?

What are some of the things that you want to communicate as a community
member in restorative justice? What do you hope offenders will get out of the
experience? What are your hopes for victims? What are your hopes for the
community?

What do you personally get out of your involvement in restorative justice? Has it
taught you anything about yourself? Has it taught you anything about people
who might go through these practices? Has it taught you anything about your
community?

Do you have any disappointments or frustrations with restorative justice
practices? Are there things you would like to change with restorative justice

practices to improve them? How so?

Are there any questions that I should have asked you, but didn’t?
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Facilitators

Tell me a little bit about yourself. Where are you from? How long have you
lived here? What are you doing when you’re not participating in restorative
justice?

Tell me about how you first heard about restorative justice and decided to
become involved with this program. I’d like to know more about your particular
story. Who told you about restorative justice? What attracted you the idea of
restorative justice? What were some of the first restorative justice practices in
which you participated?

What sort of training did you receive after you got involved in restorative justice?
Who conducted the training? Who went through training with you? How long
was your training? Describe some of the exercises you went through. What is
most memorable about your training? If you provide training for other
facilitators, what are some of the most important things you hope that they
learn?

Describe this program for me. Who is involved in it? What roles do they have?
What does the program do? When do people who are involved with this
program get together and what do they do together?

Walk me through the last restorative justice conference in which you
participated. Who was there and what were they like? What led to the
conference? What happened during the conference? How did it all end up?
Were you satisfied with the outcomes?

What is your most memorable or meaningful experience with restorative justice?
Walk me through what happened. Who was there and what were they like?
What led to this experience? How did it all end up? Were you satisfied with the
outcomes?

How do you define restorative justice? If you were telling friends or teaching a
class about restorative justice, what are the most important things that they
should know? How would you compare restorative justice to “justice”? How
does restorative justice differ from other justice practices, e.g. criminal court
practices?

How would you describe the experiences of people who come to restorative
justice through criminal or juvenile justice systems? What do you think these
systems are like? If you think there are problems, what do you think they are?
What do these systems do well in light of the experiences of people you
encounter in this program? What does restorative justice do differently?
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Tell me about some of the common features of participants in this program.
What are some of the offenders like? Victims? Describe some of these people
and their backgrounds, without identifying information. What do you hope that
they get out of this program?

What do you get out of your involvement in restorative justice? Has it taught
you anything about yourself? Has it taught you anything about people who
might go through one of these practices?

Do you have any disappointments or frustrations with restorative justice
practices? Are there things you would like to change with restorative justice
practices to improve them? How so?

Are there any questions that I should have asked you, but didn’t?

Offenders

Tell me a little bit about yourself. Where are you from? Do you have brothers
or sisters? Tell me about your parents. Who are your best friends? What do you
do on a typical day or a typical week? What is your biggest hope for your future?

Tell me about how you were referred to a restorative justice program. Who first
contacted you? What did s/he say restorative justice was? What were some of
your first impressions? Did you think that it was crazy, or that it was something
that you just had to get over with, or that it seemed like a good idea? Why do
you think those were your first impressions?

Did you have the opportunity to agree to go through the restorative justice
program? If so, why did you choose this path instead of something more
traditional, like going through the criminal or juvenile justice system? What did
you hope would be the result of the restorative justice conference? Have you
ever had to go through a more traditional judicial process? How would you say
this experience compares?

Did you have any meetings with the facilitator of this program before your
restorative justice conference? What happened in those meetings? What did the
facilitator tell you about restorative justice? Did he or she ask you to do anything
to prepare for the conference? Was the meeting, assignments, etc. helpful?

Now let’s talk about your actual conference. I want you to walk me through
what happened. What was the room like? When you walked into the room, who
was there? Did you know any of them before the meeting? What were some of
your first impressions—fear, anger, disinterest, nervousness, skepticism,
curiosity? What were the people doing?
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How did the conference get started? Who said the first thing? Did a facilitator
explain any ground rules? If so, what were they? Did these seem like good rules
to you? Would you have added any, taken any away?

What happened next? Did you have an opportunity to tell your story? What did
you think about telling your story? What are some of the things that you wanted
to communicate to the group by telling your story? How did it make you feel?
Did you feel like the people in the room listened to your If so, what did it feel
like to be listened to? What kinds of questions did they ask you? What was the
facilitator doing? What kinds of harms were identified?

Was the victim present at your conference? Did you know this person
beforehand? If not, what did you think he or she would be like? Did he or
surprise you? Did he or she say anything during the conference? What did you
learn about him or her? If the victim wasn’t there, do you think your experience
would have been like if he or she had come? What difference do you think it
would have made to have him or her there?

Were there community members there? Can you describe them for me? What
was it like for you to have these other people there? What kinds of questions did
they ask you? Did any of them say anything that helped you through the process
or that helped you learn something new? Had you thought before about
connections between the things you do and the effects they have on the
community?

What was the outcome of your conference? What did you agree to do to repair
the harm caused by the crime? Why did your conference choose this plan? Do
you think it was fair? If not, what would be a more fair agreement? What harms
do you think this agreement will help to solve?

We talked about some of your hopes for the process. Do you think that this
agreement will help fulfill those hopes? Did your hopes change through the
process? If so, how would you describe your hopes for the rest of the process as
you try to fulfill the requirements of your agreement?

How did the conference end? Who said the last thing? What were feeling when
it was all over—relief, remorse, forgiveness, support, love, anxiety, anger? You
said that your first impressions of the other people in the room were.... Would
you say that you thought the same things about them at the end of the
conference?

For offenders who have had a follow-up meeting: How much time was there
between your initial conference and the follow-up meeting? What was it like for
you to come back and see the same group of people? Now that you know them
from your previous conference, what was it like to walk in the room? Do you
feel like you kept your part of the agreement? Are there things that you still need
to work on?
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If you had a friend who got into trouble, would you recommend restorative
justice to him or her? How would you describe restorative justice to him or her?
What about the process worked best for you? Is there anything that you would
want to change, anything that disappointed or frustrated you?

What did you get out of your involvement in restorative justice? Has it taught
you anything about yourself? Has it taught you anything about the other people
who participated in your conference, for example, your parents and friends, the
victim, community members?

Are there any questions that I should have asked you, but didn’t?
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