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ABSTRACT

The Islamic Obligation to Emigrate:
Al-Wansharist’s Asna al-matajir Reconsidered
By Jocelyn N. Hendrickson

This dissertation re-examines a fatwd (formal response to a legal question)
issued in 1491 C.E. by Ahmad al-WansharisT (d. Fez, 914/1508) confirming the obligation
of Iberian Muslims to emigrate from their conquered homelands, which had become
non-Muslim territory (dar al-harb) as a result of the Christian ‘Reconquista,” and to
settle in Muslim territory (dar al-Islam). Al-WansharTsi's primary fatwa, “Asna al-
matajir,” and a shorter text, “the Marbella fatwa,” are among the most prominent pre-
modern fatwas on Muslims living under non-Muslim rule, and have attracted
considerable scholarly attention. While previous scholars have placed al-Wansharist’s
rulings in exclusive conversation with other fatwas related to the status of Muslims
under Christian rule in Iberia or Sicily, this dissertation argues that Asnd al-matdjir in
particular must be understood in its North African context.

Chapter one reviews and critiques the existing literature and establishes that
the primary audiences for these fatwas consisted of 1) the North African jurist who
posed the questions, and 2) the professional legal readership of the Mi‘yar, the
compendium of Maliki fatwas compiled by al-Wansharisi. Asnd al-matdajir likely was not
intended to encourage Iberian Muslim emigration.

Chapter two argues that the Christian occupation of parts of Morocco, and the
fifteenth-century juristic discourse to which it gave rise, represent the most immediate
historical and intellectual contexts in which al-WansharisT’s fatwds on emigration must
be understood. The relevant fatwdas contained in al-Zayyati’s (d. 1055/1645) Al-Jawahir
al-mukhtara, including one by al-Wansharsi, are analyzed and compared.

Chapter three critiques the conception that al-WansharisT’s fatwas were
especially strict or unimaginative. An examination of the jurist’s use of past precedent
demonstrates his agility in adapting previous rulings to his present context, and reveals
aspects of these rulings to be more lenient than those of his predecessors and
contemporaries.

Chapter four confirms the success of al-Wansharist's rulings in becoming
authoritative precedents by analyzing fatwas for and against emigration from colonial
Algeria and Mauritania. Specific reasons are advanced for Asnd al-matajir’s impact on
later Malikt thought on this issue.

The appendices include translations and editions of important fatwas discussed
in this dissertation, including Asnd al-matajir and the Marbella fatwa.
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NOTES

The system of Arabic transliteration used here combines elements of the most common
systems, and should be readily understandable. The ta’ marbiita is not represented
except in rare cases; where necessary to avoid confusion, it is indicated by an h.

Where single dates appear, they are Common Era dates unless otherwise specified.
Dual dates list the hijri (A.H.) year followed by the Common Era year. Where only the
hijri year is known, both possible Common Era equivalents are given.

Most biographical sources are given only as abbreviations, according to the list on page
468. Less common sources are fully noted and included in the bibliography.

Other abbreviations:

ms.  manuscript

mss. manuscripts

2a a refers to the front side of a manuscript folio (recto)
2b b refers to the back side of a manuscript folio (verso)



INTRODUCTION

In 1491 C.E. or shortly prior, a group of Muslims decided to abandon their
homes, property, and former lives somewhere in the southeastern Iberian peninsula.
They were erstwhile residents of the Nasrid Kingdom of Granada who had found
themselves subjects of the Crown of Castile as the Christian ‘Reconquista’ neared
completion and the Christian-Muslim frontier moved ever closer to the city of Granada,
which would surrender to Ferdinand of Aragén and Isabella of Castile in January 1492.
Fearing what their future might hold as Muslims in a Christian land, and mindful of
their Islamic legal obligation to emigrate to Muslim territory rather than remain under
non-Muslim rule, they crossed the Mediterranean and landed somewhere in the
Maghrib (North Africa), most likely in modern-day Morocco.

After successfully completing their emigration, or hijra, these Andalusi Muslims
(from al-Andalus, or Muslim Iberia) were dismayed that they could find no replacement
for the security, prosperity, or community they had left behind. They changed their
minds, regretted having emigrated, and wanted to go back.

Thus far the story of these emigrants is remarkable but not unique; waves upon
waves of refugees fled or were expelled from Iberia during and after the ‘Reconquista,’
and some of them subsequently returned home." It is when these particular Andalusis

began to mock the Maghrib and the very idea of hijra, and to conspicuously broadcast

! For an overview of population movements in medieval and early modern Iberia, see Mercedes Garcia-
Arenal, La Diaspora des Andalousiens, L'Encylopédie de la Méditerrané 13 (Aix-en-Provence, France: Edisud,
2003). For Valencian Muslims returning after having emigrated, see Mark D. Meyerson, The Muslims of
Valencia in the Age of Fernando and Isabel: Between Coexistence and Crusade (Berkeley: University of California
Press, 1991), 97. For an Andalusi who was accused of being a spy in Fez and who later returned to Iberia,
see Scott Kugle, Rebel between Spirit and Law: Ahmad Zarruq, Sainthood, and Authority in Islam (Bloomington:
Indiana University Press, 2006), 82-83.



their hopes that the King of Castile would allow their return to his ‘infidel” kingdom,
that the group caught the attention of the authorities and of history. Their insults
against Islam and offenses against the public order constituted fitna, or the spread of
corrupting ideas. Their case angered and perplexed a local jurist, who sent a
description of their offenses to Fez, the capital of the Wattasid state, with a request for
further counsel.

Ahmad b. Yahya al-Wansharisi (d. 914/1508), the chief mufti (a jurist who issues
fatwas, or legal opinions) of Fez, wrote a lengthy fatwa confirming the obligation of
these and other Muslims to emigrate to Muslim territory and prohibiting their
voluntary residence under non-Muslim rule. This treatise, known as Asna al-matajir,’
has become one of the most widely discussed pre-modern fatwds, attracting scholarly
and popular attention alike from those seeking to explore Muslim identity and
Christian-Muslim relations at a significant moment in Islamic history - the permanent
loss of al-Andalus and the creation of a major Muslim diaspora. These Andalust
emigrants have captured the imaginations and sympathies of those sensitive to the
plight of religious minorities in post-‘Reconquest’ Spain and of those eager to spread
the blame for the near-extinction of Islam in Iberia to the Muslim world and its jurists.
Al-Wansharfst has also inspired the anger and scorn of those who accuse him of
deliberate cruelty in the name of strict adherence to an outmoded system of law.

Most recently, the rise in the number of Muslims living as members of minority
religious communities in majority non-Muslim states - now nearly a third of the

world’s 1.3 billion Muslims - has prompted the development of a largely fatwa-based

? For the full title and translation, see chapter one.



body of law responsive to the needs of minority Muslims. Those hoping to place this
recent development in historical context or to explore the compatibility of Islamic law
and liberal citizenship have likewise looked to al-Wansharist and his fatwa as one of the
most prominent pre-modern legal responses to Muslims living outside of Muslim
territory.

This dissertation re-tells the story of this mufti and his fatwa - or rather his
three fatwas, as will be seen - on the obligation to emigrate to Muslim territory.
Previous studies of al-WansharisT’s rulings have tended to assign an undue
exceptionalism to the situation of Muslims living under Christian rule in Iberia, and
have often been based on a superficial understanding of Islamic law in general and this
jurist’s rulings in particular. The present study argues that al-Wansharist’s fatwas must
be understood in their North African context, and places them at the center of a lively
and previously unexplored contemporary juristic discourse on the position of Muslims
living under foreign occupation in Morocco itself. Further, this dissertation will
demonstrate that al-WansharTsi exercised considerable juristic discretion in crafting
his rulings, employing a careful selection of precedents, proof-texts, and original
arguments, with the intent that his fatwas would shape the legal discourse on
emigration both in his own time and for future generations. The success of his
opinions in becoming the authoritative precedents for later jurists responding to
similar questions will be confirmed by tracing the legacy of these fatwas through the

colonial period in North and West Africa.



Islamic Legal Genres and the Study of Fatwas

This project is framed by and contributes to an important emergent subfield
within Islamic legal studies and historiography: the study of fatwas, the non-binding
legal rulings issued by qualified jurists in response to specific questions posed by
individuals, judges, or governments. This genre of Islamic legal literature has begun to
receive increasing scholarly attention over the past thirty years for at least three
reasons: 1) fatwds offer a unique window into the intersections of law and society at
particular historical moments; 2) studies based on this genre have successfully
challenged one of the most widely held assumptions concerning Islamic law, and 3)
essential primary texts are becoming far more accessible.

First, scholars such as David Powers, Brinkley Messick, Muhammad Khalid
Masud, Mohammed Fadel, and Jakob Skovgaard-Petersen have argued for the
importance of fatwas as sources for social, economic, and legal history.’ As opposed to
works of legal theory (usil al-figh), which treat the principles governing the derivation
of law from the revealed sources, or manuals of substantive law (mutiin and
mukhtasars), which set forth the basic, agreed-upon laws within a given school of law,

fatwas treat actual personal or public concerns which have arisen within specific

* This is of course a very partial list of those who have contributed to the recent elaboration of this field.
For some of their most important works, see: David S. Powers, Law, Society, and Culture in the Maghrib, 1300-
1500 (Cambridge: Cambridge University Press, 2002); idem., “Fatwds as Sources for Legal and Social
History: A dispute over Endowment Revenues from Fourteenth-Century Fez,” Al-Qantara 11, no. 2 (1990):
295-341; Brinkley Messick, The Calligraphic State: Textual Domination and History in a Muslim Society
(Berkeley: University of California Press, 1993), esp. ch. 7; Muhammad Khalid Masud, Messick, and
Powers, “Mulftis, Fatwas, and Islamic Legal Interpretation,” in Islamic Legal Interpretation: Muftis and Their
Fatwas, ed. Masud, et al. (Cambridge: Harvard University Press, 1996), 3-32; Mohammad Fadel, “Rules,
Judicial Discretion, and the Rule of Law in Nasrid Granada: An Analysis of al-Hadiga al-mustagqilla al-nadra ft
al-fatawa al-sadira ‘an ‘ulama’ al-hadra,” in Islamic Law: Theory and Practice, ed. R. Gleave and E. Kermeli
(London: 1.B. Tauris, 1997), 49-86; and Jakob Skovgaard-Petersen, Defining Islam for the Egyptian State: Muftis
and Fatwas of the Dar al-Ifta (Leiden: Brill, 1997), esp. 1-35.



historical and geographic contexts. As new legal issues arise, fatwas serve as sites for
the active negotiation of moral boundaries and changing legal and ritual practices.

Fatwas consist of two parts, the istifta’ (question) posed by a mustafti
(questioner), and the jurist’s response. Where the questions have been preserved, they
reveal the types of legal issues that led to interpersonal conflicts or weighed on the
individual’s conscience, providing fertile material for the study of social and economic
history as well as religious practices. The muftis’ answers help us to understand the
procedures by which a given corpus of legal texts was applied to specific cases; this
material is particularly important for exploring the ongoing development of legal
thought, the functions and discretionary powers of jurists, and the inter-relationships
of religious scholars, society, and the state.

Second, scholars such as Wael Hallaq, Baber Johansen, Sherman Jackson, and
Haim Gerber have argued convincingly, in large part through the analysis of fatwas,
that Muslim jurists continued to engage in independent reasoning (ijtihad) and to
contribute to the development of legal thought and practice in the post-formative
period.” These studies have been crucial in disproving the long-standing theory of the
‘closing of the gate of ijtihad.” Building on the work of Joseph Schacht, Western and
Muslim scholars alike had long held that following the consolidation of the four

existing Sunni schools of law in the fourth/tenth century, jurists were stripped of their

* For examples, see: Wael Hallag, “Was the Gate of Ijtihad Closed?” International Journal of Middle East
Studies 16 (1984): 3-41; idem., “From Fatwds to Furii; Growth and Change in Islamic Substantive Law,”
Islamic Law and Society 1, no. 1 (1994): 29-65; idem., “Murder in Cordoba: Ijtihdd, Iftd’, and the Evolution of
Substantive Law in Medieval Islam,” Acta Orientalia 55(1994): 55-83; idem., Authority, Continuity, and Change
in Islamic Law (Cambridge: Cambridge University Press, 2001), esp. ch. 6; Baber Johansen, Contingency in a
Sacred Law: Legal and Ethical Norms in the Muslim Figh (Leiden: Brill, 1999), esp. ch. 8; Sherman Jackson,
Islamic Law and the State: The Constitutional Jurisprudence of Shihab al-Din al-Qaraft (Leiden: Brill, 1996); Haim
Gerber, State, Society, and Law in Islam: Ottoman Law in Comparative Perspective (Albany, NY: State University
of New York Press, 1994).



former interpretive freedom; that Islamic law from then on steadily ossified; and that,
unable to adapt to new historical realities, this outmoded legal system became
increasingly irrelevant to the changing needs of society.” Research in the last twenty-
five years, since Hallag’s seminal article critiquing this theory (“Was the Gate of Ijtihad
Closed?”), has demonstrated the interpretive dexterity of post-formative jurists,
particularly in their activities as muftis; Jackson even suggests that some later jurists
exhibited more advanced intellectual achievements than their predecessors by
producing novel rulings based on an ever-growing body of school literature.’

The third factor contributing to the recent rise of fatwa studies is the availability
of published collections of jurists’ rulings. For the region and legal school considered in
this dissertation, Maliki law in Andalusia and in North and West Africa, modern printed
collections did not begin to appear until the 1980’s. The most important Maliki
compilation, al-WansharTsT’s (d. 914/1508) al-Mi‘yar, was published between 1981 and
1983; more numerous scholarly studies of its fatwas, which were issued by hundreds of
jurists over a 500-year period, followed beginning in the early 1990’s.” The publishing
of additional collections is rapidly outpacing scholarly analyses; in a 1992 article
classifying major Maliki fatwa compilations, Muhammad al-Hilah listed primarily
manuscript works; most of these texts are now readily available in printed editions.
Nonetheless, many of the sources for this dissertation remain only in manuscript, and

my findings will no doubt require revision as additional works become accessible.

> Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press, 1964), esp. pp. 69-75. The most
succinct and oft-quoted statement of Schacht’s thesis is found on pp. 70-71.

¢ Jackson, Islamic Law and the State, 227.

7 A number of earlier pioneering studies, such as those of Roger Hady Idris and Jacques Berque, were
based on lithograph editions prior to the publication of modern editions.



In the introduction to his study of Egyptian state muftis, Skovgaard-Petersen
presents a useful, if now somewhat outdated, classification and critique of approaches
to the study of fatwas.® Among the types of studies he identifies are: 1) those that mine
fatwa collections for information regarding the customs and traditions of particular
groups; 2) analyses of individual fatwas which are of particular intellectual or historical
significance; 3) thematic studies of fatwas issued by different muftis in different times
and places; and 4) studies which examine one entire fatwa collection or all of the rulings
issued by one mufti, in order to evaluate that corpus’ role in an historical movement or
to better understand the worldviews which gave rise to the collected fatwas.
Skovgaard-Petersen’s primary criticism of the literature on Egyptian muftis is that
scholars have often failed to place these muftis’ fatwas in sufficient historical context.’
He argues that if fatwas are to be valued for revealing the intersections between legal
theory and practice, understanding the real-world context in which they are issued is
of crucial importance. This context includes the mufti’s background, training, status,
and methods; any external pressures exerted upon him in the issuing of particular
rulings; and his intentions and expectations with regard to the circulation and impact

of his opinions.

This Dissertation
Although Skovgaard-Petersen is primarily concerned with fatwas as sources for
the study of social history, his observations regarding the importance of context are

equally valid for fatwa-based studies of legal history such as the present dissertation. It

8 Skovgaard-Petersen, Defining Islam, 10-19.
? Ibid., 19-20.



is a primary aim of this study to identify and explore the contextual factors most
relevant to understanding each of the fatwas discussed here, and especially those of al-
Wansharisi. While previous scholars have certainly understood al-WansharTsT’s fatwas
on emigration to be responses to an historical event, the fall of al-Andalus, they have
neglected to explore such contextual factors as al-WansharisT’s audience, the
contemporary juristic discourses to which he contributed, and the foreign occupation
of Maghribi ports during his lifetime. These omissions, among others, have resulted in
significant misreadings of al-WansharisT’s fatwds and a range of unsupported
assumptions regarding the purpose and impact of these texts.

Chapter one reviews and critiques the existing literature on these fatwas and
explores those contextual factors most relevant to Skovgaard’s second type of study,
the analysis of individual fatwas of particular historical importance. This includes al-
WansharisT's life and works, the intended audiences for the fatwas examined here, the
specific parameters of the legal issues they treat, the jurist’s knowledge of the human
and legal dimensions of his subject matter, and his expectations regarding their
purpose and circulation.

Chapter two widens this scope of inquiry to examine the late fifteenth-century
juristic discourse on Muslims subject to Christian authority in Morocco itself, including
al-WansharisT's own contribution to this discourse (the ‘Berber fatwa’). This chapter
more closely resembles Skovgaard-Petersen’s third category of study, the analysis of a
thematically unified group of fatwas; in this case, the fatwas respond to one ongoing
event, the foreign occupation of Moroccan ports, and the majority of the rulings were

issued in or near Fez in the final decades of the fifteenth century. While previous



studies have placed Asna al-matajir and its companion fatwa (the ‘Marbella fatwa’) in
exclusive conversation with other rulings related to the status of Muslims living under
Christian rule in Iberia or Sicily, I argue that this foreign occupation and the juristic
discourse to which it gave rise represent the most immediate historical and intellectual
contexts in which all three of al-WansharisT’s fatwas on emigration must be understood.

Chapters three and four move beyond Skovgaard-Petersen’s categories to treat
two issues related to the construction and maintenance of authoritative precedents in
fatwa literature, using al-Wansharist’s fatwds on emigration as a case study. The
multiple contexts for al-WansharTsT's fatwas established in chapters one and two serve
as a foundation for the argument advanced in chapter three, which is that rather than
cruelly or mindlessly repeating past precedents, al-WansharTst skillfully adapted the
precedents available to him in order to craft rulings responsive to the needs of both his
immediate and future audiences; and that some aspects of these rulings are even more
lenient than those of his predecessors. While most scholars who have argued for
continued juristic discretion in the post-formative period have done so by pointing to
jurists’ overt departures from standard school doctrine or to their innovative solutions
to novel cases, al-WansharisT’s fatwas show that a later jurist could exercise
considerable discretion in adapting existing precedents to fit his present context, all
the while grounding the authority of his rulings in a claimed continuity with received
tradition and maintaining the appearance of applying established precedents to
recurring cases.

Chapter four examines the success of al-Wansharist's rulings in becoming the

authoritative precedents for later jurists that chapter three argues he intended for
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them to become. While his fatwas on emigration often have been described in the
existing literature as either the orthodox position of the Maliki school or as just one of
many opinions, I argue that it is possible to evaluate the authoritative status of these
opinions by examining their legacy in later Maliki rulings. This chapter presents a
study of the positions adopted and arguments deployed by jurists writing in response
to Muslims living in French colonial Algeria and Mauritania, and confirms that al-
WansharTsT's fatwas did become the authoritative precedents for these later jurists,
even for those who opposed emigration. A number of specific reasons are advanced for

the success of al-WansharisT’s fatwas in shaping later legal discourse on this subject.



CHAPTER ONE

The Mufti as Villain:
Al-Wansharisi and his Fatwas on the Obligation to Emigrate

When the Kingdom of Granada surrended in January 1492, nearly eight
centuries of Muslim rule in Iberia were brought to a close. Muslim armies first crossed
the Straights of Gibraltar' in 711, defeated the Visigothic King Roderic, and established
control over much of the Iberian peninsula by the mid-eighth century. Following the
Abbasid defeat of the Umayyad dynasty in the east in 750, a surviving member of the
Umayyad family established a new emirate in Iberia, which would later become the
independent Umayyad caliphate of Cérdoba (929-1031). A period of intellectual and
artistic florescence, this caliphal period has been praised as the golden age of al-
Andalus. After the caliphate disintegrated into rival Muslim kingdoms, two successive
Moroccan dynasties, the Almoravids and the Almohads, attempted to reunite Muslim
Iberia in the twelfth century. Meanwhile, the Christian kingdoms steadily gained
territory, conquering most of the peninsula by the mid-thirteenth century.

From roughly 1260 until 1492, Iberian Muslims fell into two major groups: those
who lived under Christian rule and those who lived in or immigrated to Nasrid
Granada, which survived for nearly two and a half centuries as the last Muslim kingdom
in Iberia. The former became known as Mudéjars and were allowed to continue

practicing Islam, subject to certain restrictions which varied over time and from region

! Gibraltar (“Jabal Tariq”) and the straights were subsequently named after Tariq b. Ziyad, the
commander who led the 711 invasion.
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to region. With the fall of Granada, all Iberian Muslims became Mudéjars® until forced
conversions and regional expulsions began in the early sixteenth century.’ By 1526, all
Muslims remaining in the Iberian peninsula had in theory been converted to
Christianity. These converts, who became known as Moriscos, were subject to a
number of royal decrees, missionary campaigns, and relocations aimed at ensuring
their sincere conversion to Christianity and full assimilation into Christian society.
When these efforts were ultimately deemed unsuccessful, the Moriscos were expelled
from Spain between 1609 and 1614.

The persistence of substantial Mudéjar communities in Iberia presented
Muslims with a number of difficult legal questions regarding territory, identity, and
Christian-Muslim relations. Perhaps the most fundamental of these was the question of
Muslims’ obligation to perform hijra, or to emigrate from their conquered homelands,
now considered dar al-harb, the ‘land of war,” or non-Muslim territory, to dar al-Islam,
‘the land of Islam,” or Muslim territory. The regretful Andalust emigrants with which
this dissertation opened were not the first Muslims to complicate this theoretically
straightforward obligation, nor was al-WansharTst (d. 914/1508) the first or the only
jurist to address these issues. Yet his two fatwds on the obligation to emigrate are the

rulings that have garnered the most scholarly attention because of their accessibility,

* The Arabic term is mudajjaniin or ahl al-dajn, meaning ‘domesticated’ for animals and indicating
submissivness for humans. For a discussion of the term, see Gerard Wiegers, Islamic Literature in Spanish
and Aljamiado: Y¢a of Segovia (fl. 1450), His Antecedents and Successors (Leiden: Brill, 1994), 3.

* Muslims were expelled from Portugal in 1497. In Castile, they were subject to mass conversions in 1500-
1502, accompanied by a 1501 decree (officially proclaimed in 1502) requiring conversion or expulsion of
the remaining Muslim population; this policy was extended to Navarre upon the territory’s
incorporation into the Spanish Crown in 1515. In Aragdn, a large number of Muslims were forcibly
baptized in 1520-22, and the conversions were confirmed as valid in 1525. In 1525, Charles V decreed
that Muslims in Catalonia, Aragdn, and Valencia must choose conversion or expulsion. By 1526, when
the last of these decrees took effect, all Muslims in Spain had become Moriscos, or ‘crypto-Muslims.’
These dates are taken from L. P. Harvey, Muslims in Spain: 1500-1614 (Chicago: University of Chicago Press,
2005).
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their elaborate treatment of the subject, and their perceived insensitivity to the plight
of the Mudéjars. In his lengthy 1491 treatise, Asna al-matgjir, and in the shorter,
companion text I will call ‘the Marbella fatwa,” al-WansharisT states categorically that
Muslims may not remain under Christian rule if they are capable of emigrating to
Islamic territory.

Scholars have debated the significance of al-WansharisT’s two fatwas both
independently and in comparison, almost always unfavorable, with several other
opinions. The most notable of these are the fatwas of al-Mazari (d. 536/1141) and of Ibn
AbT Jum‘a al-Wahrani (d. 917/1511), although neither of these two jurists directly
addresses the question of hijra. In the former, al-Mazar rules that the decisions and
documents issued by Sicilian Muslim judges are in most cases legally valid despite those
judges’ presence in non-Muslim territory and despite their appointment by non-
Muslim rulers.” In the latter fatwd, issued in 1504, al-Wahrani advises Iberian Muslims -
who were by then Moriscos, forced converts to Christianity - as to how they might
continue to practice Islam in secret.’

Husayn Mu’nis has argued that al-Wansharist's Asna al-matajir had a disastrous
effect on the viability of Spanish Muslim communities, and has praised al-Mazari for
assisting Sicilian immigrants arriving in Ifriqiya.® Scholars such as L.P. Harvey and
Hossein Buzineb have similarly championed al-Wahrani as a voice of openness and

compassion for the Moriscos, in contrast to al-WansharisT's strictly ‘orthodox’ and

* For al-MazarT’s biography, see chapter three, where this fatwa is discussed in detail.

® For al-WahranT's biography, see chapter four, where this fatwa is discussed in greater detail.

® Husayn Mu'nis, “Asna al-mat3jir fT bayan ahkam man ghalaba ala watanihi al-Nasara wa-lam yuhajir,
wa-ma yatarattabu ‘alayhi min al-‘uqbat wa’l-zawajir,” Revista del Instituto Egipcio de Estudios Islamicos en
Madrid, 5 (1957): 15-18. References to Mu'nis’s study and edition of al-WansharisT’s text will use Mu’nis’s
name, to avoid confusion and because it is his editorial choices which will often be at issue. References
using “al-Wansharis1” as author will be reserved for the Rabat-Beirut edition of the Mi‘yar, discussed
below. Ifriqiya as used here corresponds roughly to modern-day Tunisia.
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authoritarian point of view.” Al-Wahranti is often characterized as having provided
crucial aid to Moriscos resisting assimilation,® and Harvey has even called this latter
fatwa “the key theological document for the study of Spanish Islam” in the Morisco
period.’

Although al-WansharisT’s fatwas have received generous scholarly attention
over the past fifty years, beginning with Mu’nis’s seminal 1957 edition and analysis of
both texts and continuing most recently with Andrew March’s 2009 monograph Islam
and Liberal Citizenship," serious gaps remain in the literature. The present chapter will
review and critique previous characterizations of al-WansharTsi and his fatwas, and
begin to fill some of these gaps; full, annotated translations of Asna al-matajir and the
Marbella fatwa are also included as Appendices A and B. Despite the importance of
these texts, and in spite of more than one scholar’s stated intent to publish a full
translation of Asna al-matdjir, none has as of yet appeared.” The existing partial

translations of both fatwas, and the one full Spanish translation of the Marbella fatwa

’ L.P. Harvey, Islamic Spain, 1250 to 1500 (Chicago: University of Chicago Press, 1990), 56 (al-WansharisT as
orthodox); idem., Muslims in Spain, 60-64 (al-Wahrani as acutely sympathetic and boldly innovative);
Hossein Buzineb, “Respuestas de Jurisconsultos Maghrebies en Torno a la Inmigracién de Musulmanes
Hispdnicos,” Hespéris Tamuda 16-17 (1988-89): 60 (al-Wahrani as supportive and original).

® In addition to Harvey and Buzineb, see for example: Louis Cardaillac, Morisques et Chretiens: Un
affrontement polemique (1492-1640), 2™ ed. (Zaghouan, Tunisia: Centre d’Etudes et de Recherches
Ottomanes, Morisques, de Documentation et d'Information, 1995), 79; Leila Sabbagh, “La religion des
Moriscos entre deux fatwas,” in Les Morisques et leur Temps. Table Ronde Internationale 4-7 Juillet 1981,
Montpellier (Paris: Editions du Centre Nationale de la Recherche Scientifique, 1983), 52.

° Harvey, Muslims in Spain, 60.

'° Andrew March, Islam and Liberal Citizenship: The Search for an Overlapping Consensus (Oxford: Oxford
University Press, 2009). Al-WansharsT's fatwds are discussed at length and partially translated in chapter
3, “Islamic Objections to Citizenship in Non-Muslim Liberal Democracies,” 103-33.

! Emilio Molina Lopez, “Algunas consideraciones sobre los emigrados andalusies,” in Homendje al prof.
Dario Cabanelas Rodriguez, O.F.M., con motivo de su LXX aniversario (Granada: Universidad de Granada, 1987),
425, n. 12; Felipe Maillo Salgado, “Del Islam residual mudejar,” in Espaia, al-Andalus, Sefarad: Sintesis y
nuevas perspectivas, 134 (Salamanca: Universidad de Salamanca, 1988). Molina Lopez notes the intention
of another Spanish scholar (Dr. Arsenio Cuella Marqués) to publish a translation and commentary, while
Maillo Salgado states that he himself plans to publish a translation soon.
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which has been published, also contain a number of errors." As should become evident
below, the lack of access to an accurate translation of the texts has clearly contributed
to a large number of misrepresentations and misunderstandings in the scholarly
literature.

In addition to rendering these texts accessible to a wider audience and
correcting a number of errors in existing understandings of them, these translations fill
an additional gap in the literature. In 1996, P.S. van Koningsveld and G.A. Wiegers
published an article announcing their discovery of a manuscript which shows that the
bulk of al-WansharTsT’s two emigration fatwds consist of unacknowledged citations
drawn from a previous fatwd issued by Muhammad b. Rabt* (d. 719/1319), an Andalust
jurist active in Malaga.” While these authors offered a generous paraphrase of Ibn
RabTs fatwa in their article, they stated that it was beyond the scope of their present
work to analyze the differences between al-WansharisT's and Ibn Rabi™s texts. No one
has as of yet taken up this task, but these scholars have generously shared with me the
unpublished, draft edition of Ibn Rabi“s fatwa which they prepared together with Umar
Ryad." Working from this edition, I have made a preliminary effort to identify those
parts of al-WansharTst's fatwas which consist of unacknowledged citations from Ibn
RabT, as opposed to those portions of the fatwas original to al-Wansharisi. In the
appended translations, the text in bold represents quotations or very close paraphrases

of Ibn Rab1”s fatwa, while regular typeface represents either material originally

> Maillo Salgado’s Spanish translation of the Marbella fatwd is the only full translation to date of this
shorter text. It contains a number of errors, some of which I note in my own translation. Maillo Salgado,
“Consideraciones acerca de una fatwa de al-WanS$arisi,” Studia Historica 3, no. 2 (1985): 186-91.

B P. S. van Koningsveld and G. A. Wiegers, “The Islamic Statute of the Mudejars in the Light of a New
Source,” Al-Qantara 17, no.1 (1996): 19-58.

" This edition was prepared by Drs. Sjoerd van Koningsveld (Leiden, NL) and Gerard Wiegers (Nijmegen,

NL) in cooperation with Dr. Umar Ryad (Leiden, NL).
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composed by al-Wansharist or the latter’s independent citations of other jurists’ works.
My analysis of these differences will follow in chapter three, which examines the use of
authoritative precedent in Asna al-matdjir and the Marbella fatwa.

This chapter will begin with a brief overview of al-WansharisT’s biography and
of his two fatwds on emgiration, then proceed to review and critique a number of

significant trends in prior academic treatments of these texts.

Al-Wansharisi and Asna al-matajir

Life and Works of al-Wansharst

Abii al-‘Abbas Ahmad b. Yahya al-Wansharisi was born in approximately
834/1430-31 and spent the first half of his life in Tlemcen, located in what is now
northwestern Algeria.”® There he completed his studies with some of the Zayyanid
capital’s most illustrious scholars and began his legal career, but at some point ran
afoul of Sultan Muhammad IV b. Muhammad al-Mutawakkil (r. 873-910/1468-1504). For
reasons unspecified in the biographical notices, al-Wansharist’s home was plundered,
and he fled to Fez in 874/1469. Tbn ‘Askar (d. 986/1578) notes that the jurist was

unyielding in matters of religion and thus did not maintain close relations with the

> Al-Wansharfsi's family name is derived from the Wansharfs (Fr. Ouarsenis) mountain range, where he
may have been born prior to moving to Tlemcen at a young age. For al-WansharisT's life and works, see:
Francisco Vidal Castro, “Ahmad al-Wan$arTsT (m. 914/1508): Principales aspectos de su vida,” Al-Qantara
12, no. 2 (1991): 315-52; idem, “Las obras de Ahmad al-Wan3arisi (m. 914/1508): Inventario analitico,”
Anaquel de Estudios Arabes 3 (1992): 73-112; idem., “El Mi'yar de al-WansSarisi (m. 914/1508). I: Fuentes,
manuscritos, ediciones, traducciones,” Misceldnea de Estudios Arabes y Hebrdicos 42-43, no. 1 (1993-1994):
317-61; idem., “El Mi'yar de al-Wangarist (m. 914/1508). II: Contenido,” Misceldnea de Estudios Arabesy
Hebrdicos 44, no. 1 (1995): 213-46; Powers, Law, 4-7; Mohamed Benchekroun, La vie intellectuelle marocaine
(Rabat, n.p., 1974), 79, 395-401; Ahmad al-Manjtr, Fihris Ahmad al-Manjir, ed. Muhammad Hajji (Rabat: Dar
al-Maghrib 1i’l-Ta’lif wa’l-Tarjama wa‘l-Nashr, 1976), 50-51; DN, 48; J1, 1:156-57; NI, 1:144-45; SF, 2:171-73;
SN, 2:397.
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rulers of his time; some later scholars have speculated that al-WansharisT’s issuance of
fatwas that ran counter to state interests may have been what angered the sultan.

Al-WansharisT lived the remainder of his life in Fez, where he died in 914/1508
and was buried. His arrival in Fez coincided with a brief period of Idrisid rule between
the reign of the last Marinid sultan, ‘Abd al-Haqq II (ruled directly 1459-1465), and the
first independent Wattasid sultan, Muhammad al-Shaykh al-Wattas (r. 1472-1504). The
Wattasids, who had formerly acted as regents for the Fez-based Marinids, ruled
independently thereafter (from 877/1472 until 956/1549). Al-Wansharisi was well
received upon arrival as an accomplished teacher, mufti, and author. He held posts in a
number of FasT madrasas, foremost among them the Misbahiya, and taught law to a
number of distinguished students. These included his son ‘Abd al-Wahid (d. 955/1549),
who later served as chief judge of Fez for eighteen years.” Al-Wansharist’s biographers
stress the praise he garnered among his contemporaries for his exceptional knowledge
of the law and of the Arabic language.

In additional to his teaching responsibilities, al-Wansharisi issued fatwas and

authored a number of legal works. He was recognized as chief muftt of Fez, although

' DN, 48; this description of al-WansharTsT is repeated by al-Kattani (SF, 2:170). As Vidal Castro notes
(“Aspectos,” 329 n. 71), the editors of the Mi‘yar, commenting on a fatwa issued by al-Wansharisi
condemning construction in a Tlemcen cemetery, suggest that such critical rulings may have provoked
Tlemcen’s rulers (al-WansharTsi, al-Mi‘yar, 1:329). Al-Sadiq b. ‘Abd al-Rahman al-Ghiryani, editor of al-
WansharTst's Idah al-masalik, similarly argues that the jurist’s insistence on what was right might well
have led to his speaking out against political corruption among the Banti °‘Abd al-Wadids (the Zayyanids).
Al-Ghiryani, ed., Idah al-masalik ila qawa’id al-Imam Malik, by AbT al-*‘Abbas Ahmad b. Yahya al-WansharTst
(Beirut: Dar Ibn Hazm, 2006), 14.

7 vidal Castro, “Aspectos,” 330-38; idem., ““Abd al-Wahid al-WansharfsT (m. 1549): Adul, cadi y muft{ de
Fez,” in Homengje a la Profesora Elena Pezzi, ed. Antonio Escobedo Rodriguez (Granada: Universidad de
Granada, 1992), 147-49; Fernando R. Mediano, Familias de Fez (SS. XV-XVII) (Madrid: Consejo Superior de
Investigaciones Cientfificas, 1995), 246-49.
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the biographical sources do not specify the exact dates of this designation.' Vidal
Castro identifies nearly thirty treatises, books, and compilations attributed to al-
WansharisT, of which the most important and best-known is Al-Mi‘yar al-mu‘rib wa’l-jami¢
al-mughrib ‘an fatawt ahl Ifrigiya wa’l-Andalus wa’l-Maghrib (The Clear Standard and
Extraordinary Collection of the Legal Opinions of the Scholars of Ifriqiya, al-Andalus,
and the Maghrib)."” This vast compilation of fatwas includes approximately 6000
opinions issued by hundreds of muftis in the Islamic West over nearly five hundred
years, from approximately 391/1000 to at least 896/1491.”° Al-WansharisT spent
approximately a quarter century selecting, copying, arranging, and revising this
material, drawn from earlier fatwa collections and other legal works in a number of
libraries; al-Wansharisi’s own books had been left behind or confiscated in Tlemcen.*
He was especially reliant on the extensive private library maintained by the family of
one of his students, Ibn al-Ghardis (d. 897 or 899/1491-2 or 1493-4).” The Mi‘yar is

organized according to the conventional chapters of legal manuals and was meant to

serve as a reference for legal professionals.” The compilation achieved a widespread

'8 For a list of chief muftis of Fez from the mid-fifteenth to mid-sixteenth century, see Devin Stewart,
“The Identity of ‘The Mufti of Oran,” Abii 1-°Abbas Ahmad b. Abi Jum©ah al-MaghrawT al-Wahrani (d.
917/1511),” Al-Qantara 27, no. 2 (2006): 297-98.

% See Vidal Castro, “Las obras.”

* See Powers, Law, 4-7. Powers states that the fatwds were authored between approximately 391/1000
and 890/1495, however, 890 does not correspond to 1495 (Law, 4-5). Two paragraphs later, he suggests
that al-WansharisT began his work in about 890/1485. T have used 896/1491 as an earliest possible end
date for continuing authorship of the fatwas included Mi‘yar, as this is the date of Asna al-matajir. Powers
also notes that while the colophon to the Mi‘yar indicates that the work was completed in 901/1496, al-
Wansharfs appears to have continued to add new material until his death in 914/1508 (Law, 5).

' For the sources of the Mi‘yar, see Vidal Castro, “Fuentes,” 323-36.

*2 Abii ‘Abd Allzh Muhammad b. Muhammad b. al-Ghardis al-Taghlibi (d. 897 or 899/1491-2 or 1493-4)
hailed from an established scholarly family in Fez. He served as a deputy judge of Fez until dying from
plague at a young age. His father had served as chief judge of Fez al-Jadid. See Vidal Castro, “Aspectos,”
333; al-Manjdir, Fihris, 51-52; DH, 205; Mediano, Familias, 160-62; al-Wansharisi, al-Miyar, 1:iv (death date
in this introduction is incorrect).

 See al-WansharTsT’s introduction (al-Mi‘yar, 1:1), partially translated by Powers (Law, 6.)
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distribution, was taught in colleges of law, and became a standard reference for Maliki
doctrine.”

One lithograph edition and one modern edition of the Mi‘yar have been
published.” The lithograph edition, published in Fez in between 1314/1896 and
1315/1897, is based on five manuscripts edited by a team of eight scholars, headed by
Ibn al-°Abbas al-Bi‘azzawi (d. 1337/1918). As Vidal Castro points out, this is not a
critical edition and is often less legible than many manuscripts.” The modern edition
was published by the Moroccan Ministry of Islamic Affairs in Rabat and by Dar al-Gharb
al-IslamT in Beirut. The first eleven volumes appeared from both presses in 1981,
followed by the twelfth volume, consisting of indices, in 1983. The modern edition, like
the lithograph, was edited by a team of eight scholars, this time headed by Muhammad
Hajji.”” These editors based their text on the lithograph, resorting to manuscripts only
where necessary for clarification; they were primarily concerned, according to HajjT's
introduction, with increasing public accessibility to the entire text of the Mi‘yar. Thus
the modern edition, like the lithograph, is not a critical edition; the manuscripts relied
upon are neither specified nor their variants noted, the Qur’anic verses and hadith
reports are not referenced, technical terms are not defined, jurists’ biographies and
references to their published works are not provided, and there are very few editorial
notes of any kind. The Beirut edition features corrections to a number of errata listed

in the Rabat edition, but both editions are nonetheless notoriously riddled with

* For a list of extant manuscripts of the Miyar, see Vidal Castro, “Fuentes,” 336-43. Al-Mi‘ydr is placed
among other standard Maliki works by time period in IM, 440-41 and 587. Muhammad Hajji, editor of the
Rabat edition, notes that it was the work that most scared him during his own studies (al-Mi‘yar, 1:ix).

% For more on these editions, see Vidal Castro, “Fuentes,” 344-47.

% Castro, “Fuentes,” 345.

77 For a list of the other scholars, see al-Mi‘yar, 1:xi.
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printing errors; despite the difficulty of using the lithograph edition, many scholars
consider the latter more reliable. Although a critical edition of the entire Mi‘yar would
be an immense undertaking and is not imminent, a number of scholars have begun to
produce critical editions of individual muftis’ rulings, such as those of Abii al-Ishaq al-
Shatibi and Abii al-Hasan al-Lakhmi, based partly on the Mi‘yar and partly on other
manuscript sources.”

Aside from the Mi‘yar, al-WansharisT’s nearly thirty other works include a
biographical dictionary, a manual on the functions and powers of judges, a summary of
al-Burzuli’s (d. 841/1438) fatwa collection, a study of legal maxims espoused by Imam
Malik, a study of the technical terms employed by an earlier master, a manual for
notaries, commentaries on other notarial manuals and legal works, and a number of
treatise-length fatwds, often refutations of his contemporaries’ opinions.” Al-
Wansharist included many of these long fatwas in the Mi‘yar, in addition to his
occasional comments appended to the fatwas he recorded from other jurists. Asna al-
matdjir is al-WansharisT’s most famous, or perhaps infamous, ruling; aside from this
treatise and the Marbella fatwd, only one other of al-Wansharist’s rulings has received

serious scholarly attention.”

*8 Abii al-Hasan °AlT b, Muhammad al-RabT al-Lakhm (d. 478/1085-6), Fatawa al-Shaykh Abi al-Hasan al-
Lakhmi al-Qayrawani, ed. Hamid Lahmar (Casablanca: Dar Ma‘rifa, 2006); Abi al-Tshaq al-Shatibi (d.
790/1388), Fatawa al-Imam al-Shatibt, ed. Muhammad Abii al-Ajfan, 4™ ed. (Riyadh: Maktabat al-“Ubaykan,
2001).

» For more details on al-Wansharisi’s works, see Vidal Castro, “Las obras.”

% Powers examines another of al-Wansharist’s rulings in “On Judicial Style: Two Fatwas on Tawlij (ca.
880/1475),” chapter six in Law, 206-28.
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Asnd al-matajir

Al-WansharfsT titled his primary fatwa on the obligation to emigrate from non-
Muslim to Muslim territory Asna al-matajir fi bayan ahkam man ghalaba ‘ala watanihi al-
Nasara wa-lam yuhajir, wa-ma yatarattabu ‘alayhi min al-‘uqabat wa-l'zawdjir, or “The Most
Noble Commerce, an Exposition of the Rulings Governing One Whose Native Land has been
Conquered by the Christians and Who Has not Emigrated, and the Punishments and
Admonishments Accruing to Him.” The ruling is included in the chapter on jihad in the
Mi‘yar, where rulings on relations with dhimmis (Christians and Jews living under
Muslim rule) and with non-Muslim territories are generally found alongside those
more directly concerned with the conduct of war.** Asna al-matdjir also circulated as an
independent treatise, of which there are at least two extant manuscripts.*
Immediately following this fatwa in the Mi‘yar, but not included in these two
independent manuscripts, is a second fatwa issued by al-WansharTsT on the obligation to
emigrate, this time answering a question about a man from Marbella who wished to
remain under Christian rule in Spain in order to assist those unable to migrate (the
‘Marbella fatwa’). Although these two fatwds are often thought of as one long treatise,
every attempt will be made to differentiate them here, as appropriate.

Egyptian historian Husayn Mu’nis published the first and best known edition of
Asna al-matajir in the Revista del Instituto Egipcio de Estudios Islamicos en Madrid in 1957;

this was later republished in book form in Egypt.” Mu'nis includes the Marbella fatwa

*'In the lithograph, Asna al-matgjir and the Marbella fatwa (see below) are found in volume two, pp. 90-
110; in the Rabat edition, 2:119-41.

32 Escorial ms. 1758, fol. 83b-94a; Mu’assasat al-Malik ‘Abd al-°Aziz Al SaGd ms. 10-164. In addition,
Moroccan National Library ms. 1071K, fol. 161a-171a, which is labeled in the card catalogue as “fatwa by
al-Wansharisi on hijra” appears to be a partial copy of Asna al-matdjir.

¥ Mu'nis, “Asna al-matajir,” 1-63 (also numbered 129-91); book edition published in al-Z3hir [Cairo],
Egypt: Maktabat al-Thaqafa al-Diniya, 1996.
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in his edition as an appendix to Asna al-matajir, although his analysis focuses almost
entirely on Asna al-matdjir. He bases his edition primarily on the manuscript of Asna al-
matdajir preserved in the library of the El Escorial monastery outside of Madrid, with the
Fez lithograph edition serving as a second reference for Asna al-matdjir and Mu’nis’s
sole reference for the Marbella fatwa. Although Mu'nis notes many of the variants
between the manuscript and lithograph versions of the first text, and includes a
number of helpful notes, this is not a comprehensive critical edition.

At least three subsequent Arabic editions of Asna al-matajir have appeared,
attesting to the continued relevance of this text to contemporary discussions regarding
the status of Muslims living in non-Muslim territory; all include the Marbella fatwa.
First, in 1981 Algerian scholar Muhammad b. “‘Abd al-Karim published a collection of
three treatises on hijra, in which he compares al-Wansharist’s rulings to those of
Algerian resistance leader ‘Abd al-Qadir (d. 1883), who argues for the obligation to
emigrate from French-controlled territory, and of Muhammad b. al-Shahid al-Jaza’irT
(d. ca. 1255/1839), who argues the opposite.* Ibn ‘Abd al-Karim’s edition of Asna al-
matgjir is based on the Fez lithograph alone.” A second edition completed by Abi Ya‘la
al-Baydawt in 2005 has been circulated on numerous Islamic web sites, but appears to
be otherwise unpublished.”® Al-Baydawi’s document is the most clearly responsive to
contemporary debates on Muslim minorities; appended to his edition of Asna al-matajir

are four fatwas supporting the necessity of emigration from non-Muslim to Muslim

* Muhammad b. °Abd al-Karim, Hukm al-hijra min khilal thalath rasa’il Jazd'iriya (Algiers: Al-Sharika al-
Wataniya lil-Nashr wa'l-TawzT, 1981).

% Tbn ‘Abd al-KarTm, Hukm al-hijra, 67-103.

% Abii Ya‘la al-Baydawf, Asna al-matdjir fi bayan ahkam man ghalaba ‘ala watanihi al-Nasara wa lam yuhdjir,
wa-ma yatarattabu ‘alayhi min al-uqiibat wa'l-zawdjir, by Ahmad b. Yahya Al-Wansharis (n.p, 2005). The
document may be downloaded from (www.merathdz.com).
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states, one by Saudi Arabia’s Permanent Committee for Research and Ifta’ and three by
prominent Saudi muftis.” This edition of Asna al-matdajir is based on Mu’nis’s edition,
the Rabat edition of the Mi‘yar, and the version reproduced by Egyptian Maliki jurist
Muhammad “Ulaysh (d. 1299/1882) in his own fatwa collection, Fath al-°Alt al-malik fi al-
fatwa ‘ala madhhab al-Imam Malik.*®

In 2006, Dublin-based Syrian scholar Ahmad b. ‘Abd al-Karim Najib published
the first thorough critical edition of Asna al-matgjir.”® Najib’s edition is based on the
Escorial manuscript (as recorded by Mu’nis), a manuscript of Asnd al-matdjir in the
Mu’assasat al-Malik °“Abd al-“Aziz Al Sa“td library in Casablanca, a manuscript of the
Mi‘yar in the Moroccan National Library,* and on the lithograph and Rabat-Beirut
editions of the Mi‘yar. Najib’s edition has also been published on the internet.*

Although no complete translation of Asna al-matajir has been published
previously, Vidal Castro notes a number of partial French and Spanish translations.*
Most of the scholars discussed below who have commented on al-WansharTsT’s fatwas
have translated excerpts of the texts, and Maillo Salgado has published a complete
Spanish translation of the Marbella fatwa. My complete English translations of Asna al-
matajir and the Marbella fatwa, attached as Appendices A and B, are based primarily on

Najib’s edition. I have noted a number of errors in previous translations.

%7 The three muftis are former Grand Mufti of Saudi Arabia Shaykh °Abd al-°Aziz b, °Abd Allah b. Baz,
known as Bin Baz (d. 1999), Shaykh Muhammad b. $alih b. ‘Uthaymin (d. 2001), and Shaykh Salih b.
Fawzan (1933-).

% Abti ‘Abd Allah Muhammad Ahmad “Ulaysh, Fath al-°Alf al-malik fi al-fatwa ‘ald madhhab al-Imam Malik. 2
vols. Cairo: Mustafa al-Babi al-Halabi, 1958. “Ulaysh’s treatment of Asna al-matdjir will be discussed in
chapter four.

% Ahmad Najib, ed., Asnd al-matdjir fi bayan ahkam man ghalaba ‘ala watanihi al-Nasara wa lam yuhdjir, wa-ma
yatarattabu ‘alayhi min al-‘uqiibat wa'l-zawdgjir, by Ab al-*Abbas Ahmad b. Yahya al-WansharisT (n.p: Al-
Markaz al-I°lami lil-Dirasat wa’l-Nashr, 2006).

** Moroccan National Library ms. 6002, 2:88-92.

*! The text may be downloaded from (www.saaid.net); Najib also maintains a site at (najeebawaih.net).
“2vidal Castro, “Fuentes,” 349-52.
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Most scholars agree that al-Wansharisi completed Asna al-matdjir in 896/1491,
several months prior to the fall of Granada. The date of composition, which will be
discussed further below, indicates that before emigrating, the Andalusts described in
the question would have been living as Mudéjars in that part of the kingdom of
Granada already conquered by Castile.” The fatwa will only be summarized very briefly
here, and discussed in more detail in chapter three.

Asnd al-matdjir opens with the text of the question posed to al-Wanshars1. The
questioner, who was also a jurist living somewhere in the North Africa, describes a
group of Andalusts who had left behind everything they owned and exerted great effort
in order to migrate to North Africa, after their own territory was conquered. Once they
arrived, however, they found themselves with no means of support or survival, nor did
they feel safe. These Andalusis not only regretted having emigrated, but publicly
expressed their preference for dar al-harb - the land of war - and its inhabitants, and
mocked the idea of obligatory migration to North Africa. Many of them wanted to go
back to Christian Castile. The jurist submitting their case to al-WansharisT solicits the
latter’s opinions as to the punishment deserved by these immigrants, and requests
confirmation that emigration, hijra, must be performed out of a sincere desire to
protect religion, rather than in pursuit of material comfort.

In his response, one of the longest in the Mi‘yar, al-WansharTs cites a dozen
Qur’anic verses, several prophetic hadith reports, and the unanimous consensus of

jurists in support of his position that it is absolutely prohibited for Muslims to reside in

* Al-Wansharisi does not himself use the term Mudéjars or any other technical term for Muslims living
under non-Muslim rule, although the term ahl al-dajn appears in Asnd al-matdjir when he cites an earlier
jurist’s work. In the question component of the Marbella fatwa, Muslims in Iberia are described as
Muslimian dhimmiytin, or Muslim dhimmis, using the term (dhimmis) normally associated with Jews and
Christians living under Muslim rule.
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infidel territory. Just as the Prophet Muhammad had emigrated from Mecca to Medina
in order to escape persecution and to found the first Islamic polity, so too must Iberian
Muslims refuse the multiple humiliations of subjection to Christian rule and show their
solidarity with Muslims by emigrating to dar al-Islam. Fearing that these AndalusTs
could create serious communal discord, al-Wansharist urges severe punishment of the
group in this world and predicted hellfire for them in the next; they fell just short of
apostasy and would dwell in hell, although not eternally.

In the Marbella fatwa, al-Wansharisi responds to a second question sent to him
by the same North African jurist: may a man from Marbella remain there under
Christian rule, in order to assist those less educated than he in their dealings with the
Christian authorities? Al-WansharTsi responds that the man’s motives for remaining in
non-Muslim territory do not amount to legitimate grounds for a dispensation from the
obligation to emigrate. As in Asna al-matajir, he emphasizes this obligation for all who
are capable of it, supporting his answer in this case not with scriptural proof-texts but
with a detailed demonstration of why the Mudéjars are unable to fulfill correctly their

ritual obligations.

Previous Characterizations of Asna al-mat3jir and the Marbella Fatwa

Al- WansharTsT's fatwds on the obligation to emgirate have been a primary focus
of over a dozen scholarly articles, and have been addressed in at least twenty other
works devoted to Islamic legal rulings on the obligation to emigrate or to Mudéjar or

Morisco history. Despite the generous attention these texts have received, no study
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has yet placed Asna al-matajir in its North African context by exploring the Maghrib1
audiences for this ruling, the contemporary political situation in the Far Maghrib
(modern-day Morocco), or contemporary Maghribi opinions on the obligation to
emigrate. Rather, scholars have tended to focus on what this text might tell us about
Mudéjar life, including the pressures placed on this population to emigrate and the
extent to which such demands may have been reasonable, given the economic and
political constraints faced by most Iberian Muslims. What the modern scholar deems
reasonable is of course subjective, and many evaluations of Asna al-matajir have
displayed a far-from-dispassionate hostility toward al-Wansharist and a marked
preference for those rulings deemed more sympathetic to the difficulties faced by
Mudéjars and Moriscos. In a 2003 article, Peter Pormann argues that many of the
positions adopted in the literature strongly reflect scholars’ political orientations with
regard to Muslim integration in modern-day Western societies; those who favor
integration and co-existence condemn al-WansharTsi and praise al-Wahrant, while a
much smaller number of scholars, presumably those who favor the retention of Muslim
cultural identities in modern-day Europe, note that al-Wansharist’s fears of assimilation
and conversion turned out to be well-founded.” While Pormann’s identification of a
single modern-day political issue as the principle bias influencing scholarly appraisals
of Asna al-matajir is unconvincing, it is not unreasonable to conclude that a number of
modern assumptions regarding inter-religious co-existence, ‘church-state’ relations,
and Islamic law have contributed greatly to the dominant negative valuation of al-

WansharTsT's treatise. These assumptions might include the belief that Muslim and

* Peter Pormann, “Das Fatwa Die Herrlichsten Waren (Asna l-matagir) des al-WanSarisi,” Der Islam 80 (2003):
303, 322-28.
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Christian religious authorities ought to promote tolerant co-existence, that religious
practices should be pursued privately and government should be secular (thus Muslims
should not prefer Islamic rule and certainly should not emigrate in pursuit of such -
even, apparently, if forced to convert - inner faith should suffice), and that more
lenient, liberal views reflect greater intelligence and humanity.

While no attempt will be made to link such underlying biases to specific
scholars, a number of more concretely traceable trends and assumptions may identified
in the literature. This section will begin with Husayn Mu’nis’s seminal study of al-
Wansharisi and Asna al-matajir (including the Marbella fatwa), and proceed to analyze
the development of several themes in approaches to the jurist and his fatwas through
present day scholarship. Although scholars have since moved away from some of
Mu’nis’s more colorful condemnations of al-Wansharisi, his study is nonetheless a
useful starting point because of its lasting impact on the tone and content of later
studies. For nearly a quarter century between the 1957 publication of Mu’nis’s article
and the 1981 publication of the Rabat-Beirut printed edition of the Mi‘yar, Mu’nis’s
edition of Asna al-matajir was the most accessible version of these fatwas; it remained
the best edited version until the 2006 publication of Najib’s critical edition.” Mu’nis’s
study has thus served as a starting point for most scholars writing on these fatwas,
many of whom exhibit an over-reliance on summaries and prior studies of these texts,
including Mu’nis’s own study, a partial paraphrase translation by Emile Amar, and a

brief notice by Vincent Lagardére.*

* Mu'nis’s edition arguably remains the most accessible, as the 1996 Egyptian reprint of his article is
included in a number of popular electronic databases of Islamic texts, while the Mi‘yar is not.

* Emile Amar, “La pierre de touche des Fétwas de Ahmad al-Wanscharfist: Choix de consultations des
faqths du Maghreb,” Archives Marocaines 12 (1908): 192-200; Vincent Lagardére, Histoire et Société en
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Mu’nis’s Study and Edition

Mu’nis begins his article by noting the prior publication of a single page of the
question posed to al-Wansharisi, by describing the sources for his edition, and by giving
a short biography of the Fast jurist. He then launches into a scathing excoriation of al-
WansharTsi, whom Mu’nis takes to represent the deteriorated state of knowledge in the
late medieval Maghrib. The passage is worth quoting at length for its influence on later

scholarship:

If we consider this biography in light of the text of the fatwd which we are publishing,
we get a picture of the level and type of knowledge in the Far Maghrib during the ninth
century A.H.; we see that knowledge at that time reached no farther than the level of
collection, memorization, and repetition, just as was the case in the east at the time.
The days of creative scholars capable of ijtihdd (independent legal reasoning) had
vanished . .. all that remains before us are mugallidiin [who apply previous scholars’
opinions] in the derivative branches of figh, or collators and compilers, who take from
here and put there . . . they make mistakes or are reckless in giyas [analogical
reasoning]. They apply rulings haphazardly without analyzing the contingent
circumstances or changing conditions. They are convinced of a resemblance of sources
without bothering to study the current conditions . . . all this, and the sharTa before
them is lenient, with ample room for consideration.

This shaykh who undertook to produce an opinion regarding the fate of the
Muslims remaining in al-Andalus did not go to the trouble, while sitting and writing
this fatwa, of researching the conditions of those upon whose affairs he was ruling.
[Nor did he bother to] thoroughly investigate their history or to acquaint himself with
the reasons which compelled them to stay in al-Andalus and which prevented them
from emigration to the Maghrib. He did not mention that they are, first and foremost,
weak humans, for whom it is difficult to leave their lands and the places familiar [to
them] throughout a long life, those places where their fathers and grandfathers spent
long centuries . . . but our shaykh memorizes rather than investigates, and treats with
severity our brothers in religion whose situation, the misfortunes of the times, is
between two millstones grinding without mercy.”

Mu’nis presents al-Wansharisi as cruel, ignorant, and lazy; not only does the jurist
typify an age in which jurists with little real grasp of the once-great craft of legal
reasoning are continually making ‘mistakes,” and misunderstanding the fundamentally
lenient nature of the law, but al-Wansharis in particular has presumed for himself the

authority to wield arbitrarily a memorized body of law in the service of the senseless,

Occident Musulman au Moyen Age: Analyse du Mi‘yar d'al-Wansarisi (Madrid: Consejo Superior de
Investigaciones Cientificas, 1995), 48.
¥ Mu'nis, “Asna al-mat3jir,” 5-6. My translations throughout.
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inhumane condemnation of a beleaguered and helpless population. Mu’nis does not
suggest any possible motivations for al-Wansharist’s ruling beyond the jurist’s
ignorance and vile character.

One of the mistakes Mu’nis ascribes to al-WansharTsT concerns the jurist’s claim
that the case of Muslims living under non-Muslim rule had not arisen prior to the
fifth/eleventh-century losses of Sicily and parts of al-Andalus, and that the master
mujtahids (jurists capable of independent legal reasoning) of the past thus had left no
legal precedents explicitly addressing this specific issue.” Mu’nis argues that al-
WansharTsi clearly has a weak grasp of Islamic history, and proceeds to list a number of
instances from the second through fourth centuries hijri during which Muslims were
subject to non-Muslim rule. Although most of the historical cases he cites appear to
have been of relatively temporary duration, and Mu'nis indeed describes them as the
natural consequence of continuous war between Muslims and Christians throughout
the medieval period, he nonetheless states that any analogy based on past precedent
must be grounded in the writings of jurists active in these periods. Al-Wansharist’s
analogy based on the hijra of the early Meccan Muslims is, according to Mu'nis,
nonsensical. Mu’nis does not clarify why he finds the experiences of the first Muslims
to be in principle unworthy models on which to base analogies, nor does he cite any
specific legal precedents which arose from the historical circumstances he describes.
Rather, Mu'nis then states that Muslims living under Christian rule in a dhimmi-like
status had not been considered much of a problem in the east, or even in al-Andalus

itself through the fall of Toledo in 1085 CE.*

* Ibid., 6-8.
“Ibid., 9.



30

Following a discussion of such terms as Mudéjar and Morisco, Mu'nis then
describes the worsening of Christian-Muslim relations in the Christian kingdoms, the
loss of Muslim rights, and increased Muslim emigration toward dar al-Islam.” He notes
that the rich and powerful were the first to emigrate, leaving the weak behind.
Drawing a parallel with the Mozarabs (Arabized Christians under Islamic rule), whose
cultural survival Mu'nis attributes to the retention of their leadership, the author
argues that had the Mudéjars’ leaders stayed, things may have turned out differently.”
Mu'nis further suggests that most of the Mudéjars’ afflictions might be attributed to
their lack of civil and religious leadership; this leads directly to the author’s
observation that in the Marbella fatwa, al-Wansharis1 forbade the leaders to stay and
demanded that they emigrate, thus leaving the weak at the mercy of the enemy.

Mu’nis then describes the financial and physical obstacles and dangers that
Mudéjars faced in their attempts to emigrate, and contends that al-WansharTsi did not
realize that those incapable of migration were the vast majority.” Here Mu’nis
introduces a comparison of al-WansharTsT’s lack of concern for AndalusT emigrants with
what he describes as al-MazarT's sympathetic and informed assistance to Sicilian
emigrants to Ifriqiya in the latter’s own time. Rather than offering the Andalusts any
aid or considering the human dimensions of their plight, al-Wansharist passes
judgment on their faith from the comfort of his own home in Fez, ruling that they were
unbelievers (kuffar).” Mu’nis concludes by claiming that “al-WansharisT’s fatwa and

those like it had the worst possible effect on the fate of the Islamic groups remaining in

*1bid., 11-16.
> bid., 15.
*21bid., 16.
> Ibid., 16-18.
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al-Andalus, for they were judged with unbelief . . . and as long as the jurists of Islam
have ruled on their unbelief, what could be easier for them than to convert to
Christianity?”** The historian thus presumes al-WansharisT’s fatwas to have circulated
in Iberia, where they convinced elite Muslims to abandon their weaker brethren, in
turn propelling the forsaken majority to commit apostasy.

Mu’nis’s article is replete with exaggerated claims, undocumented assumptions,
and misrepresentations of al-WansharisT’s treatise. Yet despite the questionable
academic quality of Mu'nis’s study, many of his core assumptions and arguments have
remained central to scholarly discussions of this text. The following will examine the
extent to which Mu’nis’s assumptions and ideas have been implicitly or explicitly

endorsed, rejected, or modified in the literature.

Dating the Fatwas

A discussion of the dates of composition of al-WansharTsT's fatwas serves as a
logical starting point and will begin to demonstrate later scholars’ uncritical reliance
on Mu’nis’s study. In the introduction to his edition, Mu’nis incorrectly states that al-
WansharTsi composed Asna al-matajir on 19 Dhii al-Qa‘da 890. This is despite the fact
that in his own edition of the text - his source for the date of composition - that date is
given as 19 Dhii al-Qa‘da 896/22 September 1491.” Despite the discrepancy, and despite
the fact that the earlier date would correspond to 26 November 1485, at least four later
authors report Asna al-matdjir's composition date as 890/1484: Leila Sabbagh (1983),

Muhammad Raziiq (1989), Mikel de Epalza (1995), and Maria Jests Rubiera Mata

> Ibid., 18.
»1bid., 2, 54.
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(2004).>° These same four authors state that the Marbella fatwa was written in
901/1495, apparently because Mu'nis noted this as the date of al-WansharTsi’s
compilation of the Mi‘yar. Not only was Mu’nis’s date conversion incorrect (taking into
consideration the month of composition, the date should be 901/1496), but he did not
claim any link between this date and the date of the Marbella fatwa.” 1t would appear
that Sabbagh misread Mu’nis’s introduction and failed to take note of the date given in
the actual text of Asna al-matajir, and that these later scholars repeated her error
without noticing the discrepancy themselves.

A second alternative to an 896/1491 date for Asna al-matajir was advanced by
Van Koningsveld and Wiegers in 1996, based on historical and textual considerations.”
They privilege the Rabat-Beirut printed edition of the Mi‘yar, which records s.n.h
(stn.ntin.ta’ marbiita) as part of the year of composition, over the lithograph edition’s
s.t.h. (sin.ta’ta’ marbita). They are also troubled by a lack of correspondence between al-
WansharisT's statement that he composed Asna al-matdjir on a Sunday, and the fact that
23 September 1491 appears to have been a Friday. They suggest a modified date of
898/1493, a year in which 19 Dha al-Qa‘da appears to have fallen on a Friday, and
further argue that a post-1492 date makes sense because al-Wansharist does not

mention the possibility that the dissatisfied Andalust emigrants might relocate to

> Sabbagh, “La religion des Moriscos,” 46; Muhammad Raziiq, Al-Andalustyin wa-hijratuhum ila al-Maghrib
khilal al-garnayn 16-17 (Rabat: Ifriqiya al-Sharq, 1998), 148 n. 43; Mikel de Epalza, “La voz official de los
musulmarnes hispanos mudéjares y moriscos, a sus autoridades cristianas: cuatro textos, en drabe, en
castellano y en cataldn-valenciano,” Sharq al-Andalus 12 (1995): 293; Marfa Jesus Rubiera Mata, “Los
moriscos como criptomusulmanes y la tagiyya,” in Mudéjares y moriscos: cambios socials y culturales: Actas de
IX Simposio Internacional de Mudejarismo, (Teruel, Spain: Centro de Estudios Mudéjares, 2004), 541.

*7 Sabbagh, “La religion,” 46; Raziiq, “149; Epalza, “La voz official,” 293; Rubiera Mata, “Los moriscos,” 541;
Mu'nis, “Asna al-mat3jir,” 130. While Mu’nis did not specify the source of this date, Powers refers to the
colophon of the Mi‘yar (12:395) where the date of completion is given as 28 Shawwal 901, which
corresponds to 10 July 1496. Powers, Law, 5.

> Van Koningsveld and Wiegers, "The Islamic Statute," 53-55.
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Granada, which would still have been a part of dar al-Islam had the jurist composed his
treatise in 1491.

I find Van Koningsveld and Wiegers’ argument unconvincing for a number of
reasons. Most importantly, we have no evidence that any manuscript copy of Asnd al-
matdajir records the date as anything other than 19 Dha al-Qa“da 896. Such is the case
with the Escorial and Mu’assasat al-Malik ‘Abd al-*Aziz Al Sa“Gd manuscripts of Asna al-
matdjir, the Moroccan National Library manuscript of the Mi‘yar consulted by Najib,
and, we can assume, the unspecified manuscripts of the Mi‘yar consulted by the eight
editors of the Fez lithograph edition, which gives the year as 896.” These manuscripts
and the lithograph edition of the Mi‘yar must furthermore be privileged over the Rabat-
Beirut printed edition, which was based primarily on the lithograph and is notoriously
riddled with printing errors. The Rabat-Beirut edition’s s.n.h does not form a word
appropriate for the context, and is a mere dot away from sitta (six), attested in more
numerous and reliable sources. Van Koningsveld and Wiegers refer to only one prior
source which records a date of 898, Michaelis Casiri’s catalogue of the Escorial’s Arabic
manuscripts, which states that this is the composition date of the monastery’s
manuscript of Asna al-matgjir.*® That manuscript itself, however, clearly reads 896
(A.H.). A subsequent version of the Escorial catalogue, begun by Hartwig Derenbourg
and completed by E. Lévi-Provengal and H.P.J Renaud (1884-1941), corrects the error; a

description of the manuscript inserted at the front of the Escorial’s microfilm copy of

> Escorial ms. 1758, folio 94a; Mu’assasat al-Malik Abd al-°Aziz Al Sa“Gid ms. 10-164, page 17
(unnumbered). Najib lists his manuscript and printed sources in the introduction to his edition and
notes no variants on the date of composition (896) given in the text. Najib, “Asnd al-matgjir,” 20-21, 110.
For the date in the lithograph editions, see al-Bi-°Azzawr, et al., eds., “al-Mi‘yar,” 2:106.

% Van Koningsveld and Wiegers, “The Islamic Statute,” 53. Although Vidal Castro favors sources giving
the fatwa’s date as 896, he notes Casiri’s date and quotes from his catalogue. The passage in Vidal Castro
shows an internal inconsistency in Casiri’s date, which is given as 898/1492. Vidal Castro, “Las obras,” 81
n. 17.
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the manuscript gives the date of Asna al-matajir as 896/1491 and refers to both Casiri’s
old number for the manuscript (1753) and Derenbourg’s new number (1758).”

Van Koningsveld and Wiegers’ concerns regarding the day of composition and
Granada’s continued status as part of dar al-Islam furthermore fail to require that we
read against the year given in the manuscripts. The discrepancy between al-
WansharTsT’s specification of Sunday and the Friday correspondence given by
contemporary date conversion methods is within the margin of error of these
conversions, depending upon the method of conversion used, the actual sighting of the
new moon at a given geographical location at a given time, and the time of day, as the
day began at sundown. Finally, it would not seem that there is any compelling need for
al-WansharTsT to suggest that these emigrants might travel to Granada in order for the
fatwa to have been composed prior to that city’s surrender less than four months later.
Al-Wansharisi clearly felt that the emigrants should be content within the Maghrib, but
the focus of the question and answer is not where specifically they should be sent, but
what punishment should accrue to them for continuing to slander dar al-Islam
publically. The mustafti (questioner), a jurist identified as Ibn Qatiya (discussed below)
does not even specify where within the Maghrib the emigrants are currently located,
and there is no discussion on the part of either Ibn Qatiya or al-WansharTsi of where
geographically they ought to be headed next. Nor do the emigrants’ statements, as
recorded by Ibn Qatiya, indicate that their hope is to return to Iberia in the abstract;
they boldly state that if the king of Castile came to the Maghrib they would beg him to

allow their return, presumably to their own abandoned homes. In the absence of such

¢ Escorial ms. 1758 microfilm; this descriptive table of contents is most likely a copy of the relevant page
in Derenbourg, which I have not consulted directly.
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an opportunity, there does not appear to be a compelling reason why these emigrants
should prefer, or that al-Wansharist should prefer for them, re-crossing the
Mediterranean to Granada, where they would similarly be settling in a new land - one
more threatened by war - without possessions or a means to earn a living.

Unlike Asna al-matajir, al-Wansharist did not date the Marbella fatwa. Aside from
the erroneous date of 901/1495 recorded by Sabbagh and those who followed her, only
Harvey advances a possible date for this text, which he partially translates in Islamic
Spain: 1250-1500. Harvey reasons that “the problem concerns a man who stayed on in
Marbella after its conquest, and therefore is chronologically to be situated in the 1480’s
or even 1490’s.”® While Harvey thus dates this text based the historical situation
described in the istifta’, I suggest we can more accurately date the text by also taking
into account considerations based on the production and circulation of the fatwa.

Specifically, I argue that the Marbella fatwa must have been written in
approximately 896/1491, possibly 897/1492. Al-Wansharisi places this fatwa directly
after Asna al-matdajir in the Mi‘yar, introducing the question as follows: “The
aforementioned jurist Aba “Abd Allah also wrote to me with the following text: ...”*
This wording strongly suggests that al-WansharisT’s placement of the Marbella fatwa
after Asna al-matajir reflects the order of their composition. One might imagine that as
Ibn Qatlya was receiving complex questions regarding the obligation to emigrate, he at
some point decided to seek confirmation of his opinions by writing to the leading muftt

of his time, al-Wansharisi. Ibn Qatlya most likely sent the two questions together, or

perhaps he received and forwarded the Marbella question while al-Wansharist was still

%2 Harvey, Islamic Spain, 56-57.
 Ibid., 56.
# Al-Wansharfsi, “al-Mi‘yar,” 2:137.
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drafting his response to the situation of the Andalusi emigrants. As noted earlier, Van
Koningsveld and Wiegers have shown that al-WansharisT’s responses to these two
fatwas draw heavily from a previous fatwa by Ibn Rabt* (d. 719/1319), of which they have
published a summary paraphrase.”® Al-Wansharisi appears to have distributed material
from Ibn Rabi”’s text between his two answers to Ibn Qatiya’s questions; he most likely
had both questions in front of him at the same time and was able to weigh carefully the
distribution of his available arguments and proof-texts between the two responses. He
may also have completed Asna al-matdjir, using the bulk of his available material on the
obligation to emigrate, shortly prior to receiving the Marbella question. He would then
have answered the latter with some of his remaining material, such that it was not
redundant with the contents of Asna al-matdjir and provided another opportunity to

emphasize the obligation to emigrate from non-Muslim to Muslim territory.

The Question: Audience, Circulation, and the Ability to Emigrate

This section reviews and critiques Mu'nis’s core assumptions regarding the
questions posed to al-Wansharisi. The historian writes as though al-Wansharisi were
addressing both of his responses to Iberian Muslims who wished to know if they were
obligated to emigrate despite being incapable and undesirous of doing so. Mu’nis
continually refers to the numerous obstacles to emigration facing Mudéjars, the fact
that most of them were weak (presumably meaning that they lacking the physical or
financial means to emigrate, or the political influence to obtain a permit where

necessary), that they were attached to their homelands, and that al-Wansharist’s fatwa

% Van Koningsveld and Wiegers, "The Islamic Statute," 22-38 (summary), 52 (relationship with al-
WansharisT's fatwas).
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(meaning both Asnd al-matajir and the Marbella fatwd as a combined treatise) had a
disastrous effect on this population by (unjustly) commanding them to emigrate. The
actual question that al-WansharTsT is responding to in Asna al-matdjir makes only two
brief cameos in Mu’nis study: on the first page, where he notes that at the time of
writing only a part of the question had previously been published, despite the fact that
the answer is more important; and again near the end of the article, as the historian is
enumerating the difficulties facing potential emigrants. Here Mu’nis mentions that
Mudéjar emigrants risked not finding work in the Maghrib, “as we see from the
complaint of some of them, in the question to which al-WansharisT is responding.”
This is Mu’nis’s only reference to the actual content of the question, and even here it is
far from explicit that the question involves Mudéjars who had already emigrated. The
impression is maintained throughout that al-Wansharist has been asked a question by
the Mudéjars themselves, and all but the most discriminating reader would assume that
these Mudéjars were still located in Iberia.

In reality, in both Asna al-matdjir and the Marbella fatwa, al-Wansharisi answers
questions posed to him by Abii ‘Abd Allah b. Qatlya, a fellow mufti whom scholars have
been unable to identify in the biographical sources, but who makes clear in the
question that he is located in the Maghrib. In the first istifta’ (question), Ibn Qatiya asks
what should be done about a group of Andalusis who have already emigrated from
Iberia to the Maghrib and who have been slandering dar al-Islam in public. Although
this mufti asks al-WansharTsT to clarify the stipulations of the obligation to emigrate,

this part of the question remains clearly linked to the case of these particular

*Ibid., 17.
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emigrants - Ibn Qatiya seems particularly interested in receiving confirmation that this
group should not have expected an easy life upon arrival in the Maghrib, as material
comfort is not a condition of the obligation to emigrate.

As the mustafti, Ibn Qatiya is again the most immediate audience for the
Marbella fatwa, although in this case the question at least directly relates to events
occurring in Spain. Ibn Qatiya asks if a man from Marbella might remain in dar al-harb
in order to assist other Muslims who are less adept at negotiating their affairs with the
Christian authorities. Specifically, Ibn Qatlya asks if this man, and those he is with (the
Muslim population of the town), might be granted a dispensation to remain in Marbella
despite the fact that they have received permission to emigrate and most of them are capable of
doing so at anytime they wish.” Thus, not only are Asna al-matajir and the Marbella fatwa
not directly addressed to Mudéjars, but al-Wansharisi was also asked in both questions
to discuss the status of Mudéjars who had already emigrated or who were described as
quite capable of doing so. This distinction is of vital importance, as both the function
and content of fatwds are dependent to a large extent on the audience to which they are
addressed.

In tracing the persistence of Mu'nis’s assumptions regarding al-Wansharist's
audience, scholars’ approaches to two sets of questions may be explored: 1) Were these
fatwas addressed to, and meant to circulate among, Iberian Muslims? Did they in fact
circulate in the Christian kingdoms? If so, what impact did they have on Muslims’
decisions to emigrate? 2) What exceptions to the obligation to emigrate does al-

WansharisT allow, and how much of his treatise does he devote to discussing them?

7 Ibid., 56; Appendix B, 384.
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Audience and Circulation

As for this first set of issues, many later scholars have continued to treat al-
WansharTsT's fatwas as though they were addressed to lay Mudéjars, and as though we
know that they were meant to and did in fact circulate in Iberia, where they influenced
Mudéjar actions. Historian Louis Cardaillac, citing Mu'nis, wrote in his 1977 Morisques et
Chretiens: Un affrontement polemique (1492-1640) that al-Wansharist had responded to some
Granadan Muslims who had asked him about the obligation to emigrate to Islamic
territory.”® Cardaillac states that although al-Wansharisi advised them that remaining
in non-Muslim territory was a grave sin, and informed them of their religious
obligation to emigrate, this text was of limited impact. This is because most Moriscos -
Cardaillac assimilates Mudéjars and Moriscos here - chose dissimulation over
emigration. Cardaillac’s speculation regarding this text’s impact on the choices made
by all ‘Moriscos’ reveals his assumption that the fatwa circulated widely in Iberia.

Sabbagh, in her 1983 article, similarly states that in Asna al-matdgjir, al-
Wansharist “responds to some Muslims who had emigrated from al-Andalus,” and that
in the Marbella fatwa, he “responds to a Muslim who wanted to stay in conquered
Spain.”® These statements, coupled with her suggestion that al-Wahrant’s 1504 fatwa
was meant to be a supplement to Asna al-matdjir, further imply that al-WansharTsT’s
fatwd was meant to circulate among an Iberian Muslim audience.”” Sabbagh argues that

al-WahranT’s fatwa, which does appear to address directly Granadan Moriscos, was

% Cardaillac, Morisques et Chretiens, 80. The former territory of the Nasrid Kingdom of Granada was
conquered piece by piece prior to the final conquest of the city of Granada in 1492. The Andalusis
referred to in Ibn Qatiya’s question can reasonably be assumed to have hailed from some part of the
kingdom of Granada’s former extent, but not from the city itself, which had yet to be conquered when
they arrived in the Maghrib.

% Sabbagh, “La religion,” 46.

" 1bid., 52-53.
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meant to concern only those described as too weak to emigrate al-WansharTsT’s fatwa;
thus presumably al-Wahrani's audience were those left behind after those readers of
Asna al-matajir who could emigrate had left town.

In a 1984 article introducing and translating the fatwa of al-Mazar1 which al-
WansharisT includes in Asna al-matdjir, Abdel-Majid Turki cites approvingly Mu'nis’s
conclusion that, in contrast to al-MazarT’s generosity, al-Wansharist’s fatwa was nothing
but grievous and fateful for those Moriscos the jurist had condemned.” In a pair of
articles in 1985 and 1988, Felipe Maillo Salgado also repeats most of Mu'nis’s harshest
criticisms of al-Wansharisi, including the charge that this jurist’s fatwds, among others,
contributed to the downfall of Spanish Islam.” Maillo Salgado takes Mu'nis’s argument
one step further in this regard, arguing that “it was not Christian intolerance which did
away with the Spanish Muslims in the Middle Ages, [this] was merely the final
deathblow of a process in which the Muslims themselves did everything possible for it
to end this way.”” Despite his sweeping claims that Muslims and Christians must share
responsibility for the end of Spanish Islam, however, Maillo Salgado is also one of few
authors to recognize that a primary function of Asna al-matajir was to determine the
guilt and appropriate punishment for actions occurring within the Maghrib.” For this

reason, he focuses most of this attention on the Marbella fatwa, which he translates into

' Abdel-Majid Turki, “Consultation Juridique d'al-Imam al-Mazari sur le Cas des Musulmans Vivant en
Sicile sous I' Autorité des Normands,” Mélanges de l'Université Saint-Joseph 50 (1984): 696 n. 22.

72 Maillo Salgado, “Consideraciones,” 181-191, esp. 184-5; idem., “Del Islam residual,”, 129-40, esp. 137.
7 Maillo Salgado, “Consideraciones,” 185; see also “Del Islam residual,” 137.

7 Maillo Salgado, Del Islam residual,” 135-6.
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Spanish in full.” He takes this text to be representative of the legal opinions Spanish
Muslims would have been exposed to during the Mudéjar period.

Like Maillo Salgado, Harvey pays considerable attention to the Marbella fatwa,
and offers a partial English translation of the text in Islamic Spain (1990).”° Nonetheless,
he writes that this text concerns “a case that arose in al-Wansharist’s day, a case that
must have been brought to him direct.” By “direct,” Harvey must mean that the man
from Marbella asked al-Wansharist this question, rather than Ibn Qatiya, and that al-
Wansharisi would be responding directly to the original mustaftt.”

Characterizations of these two fatwas in the 1990’s remained somewhat
misleading without, however, making any unsubstantiated claims regarding al-
WansharisT’s audience. The only exceptions to this are Vidal Castro’s article on al-
Wansharist’s works (1992) and Lagardére’s brief entry in his Histoire et Société en Occident
Musulman; both authors succinctly describe Asna al-matdjir as responding to a question
posed by Ibn Qatiya regarding the unsatisfied Andalusi emigrants.” In contrast, Khaled
Abou El Fadl’s masterful survey of opinions on the obligation to emigrate across legal
schools and over time (1994), in which he devotes several pages to al-Wansharisi’s
fatwas, glosses over the circumstances under which the two questions reached this
jurist.” Abou El Fadl writes that the Asnd al-matdjir question “deals with Mudejars . ..”

’

that “the questioner asks ...” and “al-Wansharist rejects . . .” without specifying who is

7> Mafllo Salgado, “Consideraciones,” 186-91 (translation). “Consideraciones” deals primary with the
Marbella fatwa, while “Del Islam residual” discusses both of al-Wansharist’s fatwas on the obligation to
emigrate. “Del Islam residual” repeats much of the author’s previous article.

7® Harvey, Islamic Spain, 56-58.

77 1bid., 56.

7 Vidal Castro, “Las obras,” 80; Lagardeére, Histoire et Société, 48.

7 Khaled Abou El Fadl, “Islamic Law and Muslim Minorities: The Juristic Discourse on Muslim Minorities
from the Second/Eighth to the Eleventh/Seventeenth Centuries,” Islamic Law and Society 1, no. 2 (1994):
154-56.
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addressing whom.” Similarly, “the question ... mentions . ..” the case of the man from

’

Marbella and “Al-WansharTsT responds unequivocally . . .” again, to an unspecified
addressee who the uninitiated reader might reasonably assume is the man from
Marbella himself.”® Van Koningsveld and Wiegers employ similar language: “In the
second fatwa al-WansharTsi answered the question of a man from Marbella . ..” and, in
relation to Asna al-matdjir, “The fatwd deals with some Andalusian Muslims who had
emigrated to Morocco but regretted having left Spain and wanted to return.”® While
correct, these simplified characterizations not only give the impression that these
questions were posed directly to al-Wansharisi by the AndalusTs, and were therefore
more likely to have circulated in Iberia, but also underemphasize the importance of the
mustafti’s identity and the mufti’s audience for our interpretation of fatwas.
Misunderstandings and drastically inaccurate characterizations of the questions
posed to al-Wansharist have persisted. In a 2000 article devoted to two other fifteenth-
century fatwas on the obligation to emigrate, Kathryn Miller claims that in Asna al-
matdajir, “Al-Wansharisi, in fact, was asked by recent emigrants to the Maghrib whether
they might be permitted to return to Christian Spain.”® Imagining that these
emigrants had presented such a case to the jurist, Miller further speculates, somewhat
ironically, that al-Wansharisi may have selectively edited the question to weaken the

emigrants’ case and to further his own judgmental purposes.** Although Miller’s

footnote refers to the Mi‘yar directly here, suggesting that she misread the Arabic text

¥ 1bid., 154.

8 1bid., 155.

% Van Koningsveld and Wiegers, “Islamic Statute,” 53.

% Kathryn Miller, "Muslim Minorities and the Obligation to Emigrate to Islamic Territory: Two Fatwds
from Fifteenth Century Granada," Islamic Law and Society 7, no. 2 (2000): 264.

* Ibid., 264.
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herself, her failure to grasp the role played by Ibn Qatiya may well have been
reinforced by the characterizations of this question by previous scholars.”

Miller’s description of the Marbella fatwd is more puzzling: “Al-Wansharisi was
asked by a recent emigrant - a faqgih (jurist) who specialized in both Islamic and
Christian law - whether it was permissible to return to dar al-Harb with the express aim
of helping the Mudejars protect themselves against illegal confiscation of their
property.”®® Although she again refers only to the text of the question in the Mi'yar,
none of the details Miller provides here is substantiated by that text, nor are many of
them suggested by any other author’s summary that I have seen.” Undaunted by the
fact that that the man from Marbella was not an emigrant, did not ask al-Wansharsi
anything, was not a jurist, was already in Christian territory, and wished to assist
Mudéjars with unspecified matters, Miller repeats this description for good measure
later in the same article.*

Against the trends outlined here, I argue that it is essential to understand that
the primary audiences for al-WansharisT’s fatwds are Ibn Qatiya and other North African
jurists, that these fatwas did not necessarily circulate in Iberia, and that even if they
did, it would be anachronistic to attribute significant levels of Mudéjar emigration to
al-WansharTsT’s rulings. First, we can reasonably assume only two immediate audiences

for Asnd al-matajir and the Marbella fatwa: Ibn Qatiya as the mustafts, and the wider

% 1bid., 264, n. 23. On the following page of this article (265), Miller also appears to quote from Asna al-
matdjir, translating a statement of the jurist Ibn al-*Arabi. The text that she places between quotation
marks, and that she footnotes as coming from the Mi‘yar, is in fact Abou El Fadl’s loose paraphrase of Ibn
al-“ArabT’s statement, taken from his article on the obligation to emigrate (“Muslim Minorities,” 169).

% Miller, “Obligation to Emigrate,” 264-65.

¥ It was Ibn Qatiya who asked this question of al-WansharTsi, and the question mentions nothing of this
man’s particular occupation or skills other than a facility for negotiation with the Christians on behalf of
the Mudéjars; we also hear nothing of the specific issues concerning which he is negotiating (al-Mi‘yar,
2:137; Appendix B, 383-84).

% Miller, “Obligation to Emigrate,” 275 n. 58.
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Maliki community of legal professionals who would have consulted the Mi‘yar once it
was completed and began to circulate. In addition, al-Wansharisi most likely circulated
a written version of his views on the obligation to emigrate among his peers in Fez,
where the obligation was a matter of contemporary concern; this point will be taken up
in more detail in chapter two.

We do not know what Ibn Qatiya did with al-WansharisT’s responses. He may
have solicited more than one jurist’s opinions on these questions, which he then
weighed against each other; or he may have had ideas of his own which did not accord
entirely with al-Wansharist’s positions. If this mufti did agree completely with al-
WansharTsT - which seems likely, given that the tone of his questions suggests that he
seeks robust support for views he already holds - he nonetheless may have written
distinct fatwas to return to his own mustaftis. We do not have Ibn Qatiya’s fatwds, nor do
we know the identity of his own mustaftis, nor do we know where in the Maghrib he
lived.

We can rule out, however, the unhappy AndalusTs of Asna al-matdjir as potential
original mustaftis. Even a cursory reading of the istifta’ reveals that for the group that
wishes to return to Iberia, the only person whose permission they would consider
seeking is the King of Castile himself. The disgruntled Andalusis are described as
“looking for any kind of scheme by which they may return to the land of unbelief,
thereby reverting, by any means possible, to living under infidel rule.”® They
presumably quit asking muftis for advice after arriving in the Maghrib and commencing

their “cursing and defaming [of] that which had prompted their emigration,” i.e., muftis

% Al-Wansharisi, al-Mi‘yar, 120; Appendix A, 342.
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and their obligation to emigrate.” These emigrants did not pose this question to Ibn
Qatiya, and they certainly did not pose it directly to al-WansharTsT.

Given that Ibn Qatiya is centrally concerned with the crimes and punishment of
the disgruntled Andalust emigrants, and that al-Wansharist sanctions their corporal
punishment or imprisonment, the original mustafti here is more likely to have been a
judge or other representative of the coercive powers of the state.”’ Maghribi and
AndalusT judges were often required to consult muftis on points of law.” Or it may be
that Ibn Qatlya was outraged at the behavior of these emigrants and wished to gather
support for his views prior to requesting that a formal case be pressed against them
himself. Again, the istifta’ for Asna al-matajir, as we have it, is concerned entirely with
describing the blameworthy actions of these people - including slandering dar al-Islam,
preferring infidels and infidel rule, cursing muftis and the laws of Islam, failing to have
emigrated for the correct reasons, failing to believe that emigration should have been
obligatory for them, and causing fitna, which I take to mean here the spread of all these
dangerous ideas. That scholars have been able to read this as a question posed by
either would-be emigrants or repentant ones, despite all evidence to the contrary (why
would they describe themselves in this way?) is a testament to the strength and

persistence of a complex of overwhelmingly negative assumptions regarding al-

% Al-Wansharisi, al-Mi‘ydr, 2:120; Appendix A, 342.

°! Al-WansharfsT, al-Mi‘ydr, 2:120 (question regarding punishment), 2:132 (answer addressing corporal
punishment and imprisonment); Appendix A, 342-43, 371-72. This would also help to explain why al-
Wansharist uses so many formal terms of praise in addressing Ibn Qatiya, despite the fact that this jurist
was not significant enough to be found in any of the biographical dictionaries (although his name as
appears in these fatwds may be corrupted); al-Wansharisi may be expressing respect for the former’s
office as a mushawar (advisor) to the court. This position could also explain why Ibn Qatiya does not have
a literary output himself, at least that we are aware of; his fatwas would have been seen primarily by the
judge of the court he advised, rather than circulating among a community of jurists.

%2 Based on his survey of the contents of the Mi‘yar, Powers even suggests that most of the fatwas
contained therein were issued at the request of judges. Powers, Law, 20.
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Wansharist and his response, if not the Islamic legal tradition as a whole. The scholarly
literature often leaves us with an image of this jurist raining condemnation down on
impoverished Mudéjars who had approached him with sincere questions about how
best to survive as beleaguered but pious Muslims. These misunderstandings are also
indicative of scholars’ overwhelming focus on the social, economic, and religious
history of Iberian Muslims, rather than on the development of Islamic legal thought.

In the case of the Marbella fatwa, it is more plausible that the original mustaftt
might have been this man from Marbella himself. The man may have sent a letter to
Ibn Qatiya asking if he might be granted a dispensation from the obligation to emigrate,
in order to remain and serve as spokesman for other non-emigrating Mudéjars. The
first portion of this istifta is careful to present the man’s current status as legitimate -
he has up until now remained in dar al-harb in search of a brother who had gone
missing in battle, presumably quite aware that ransoming a captive is one of the few
permitted reasons for remaining in enemy territory.” We might assume that this
material resembles the man’s own istifta’, while the second portion of the question put
to al-WansharTs1, which stresses the Marbellans’ ability to emigrate and the impurity of
mixing with Christians, more likely communicates Ibn Qatiya’s opinion and his request
for authoritative confirmation of his views. We may speculate that Ibn Qatiya was quite
satisfied with al-WansharTsT's response, but here again we do not know what the fatwa

looked like that the former jurist might then have drafted to be sent back to the man

% Tbn Rushd, for example, writes that “It is not permissible for any Muslim to enter the land of
polytheism for trade or any other reason, except to ransom a Muslim.” Abi al-Walid Muhammad b.
Ahmad Ibn Rushd (the grandfather, d. 520/1126), al-Mugaddimat al-mumahhidat li-bayan ma igtadathu
rusim al-Mudawwana min al-ahkam al-shar‘iyat wa'l-tahstlat al-muhkamat li-ummahat masa’iliha al-mushkilat,
ed. Sa“id Ahmad Arab (Beirut: Dar al-Gharb al-Islami, 1988), 2:153.
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from Marbella; nor do we know whether this man kept any answer he successfully
received to himself or if it was copied and circulated.

We cannot assume that al-WansharisT's responses to Ibn Qatlya as recorded in
the Mi‘yar were necessarily supplied directly to Ibn Qatlya’s mustaftis. Masud, Messick,
and Powers have noted that the professional standards of ifta’ call for muftis to present
clear and concise answers to lay mustaftis, generally free of detailed rationales.” When
writing to fellow muftis, however, jurists were to support their arguments with
reference to the proof-texts on which these arguments were based and the modes of
legal reasoning through which they were derived.” Al-WansharisT’s fatwds on the
obligation to emigrate, especially Asna al-matdgjir, are extremely long and detailed, and
contain numerous references to legal opinions and methods of reasoning which would
have been considered inappropriate for a lay audience.

What we have here is mufti-mufti communication. This is in fact at least triply
so: as Van Koningsveld and Wiegers have shown, in both the Marbella fatwa and in Asna
al-matajir, al-WansharTsi draws heavily upon a response Ibn Rabi had issued to a law
student who had requested a detailed argument engaging another mufti’s ruling;™ al-
WansharTsT then adds to this material in crafting his response to Ibn Qatlya; and in
doing so, he also has in mind the wider professional audience of the Mi‘yar. The latter
may well have been the audience al-Wansharist was most concerned with addressing;

he was at the time compiling the Mi‘yar, and this pair of questions from Ibn Qatlya must

** Masud, et al., “Muftis,” 24-25.

% Tbid., 24-25. Skovgaard-Petersen (Defining Islam, 3-4) also writes that in contrast to the simple answers
given to lay Muslims, those fatwas selected for preservation in collections, which were to be studied in
madrasas or used as references for jurists, were generally “longer and better argued, systematically
arranged and didactically departing from general rulings of the madhhab.”

% Van Koningsveld and Wiegers, “The Islamic Statute,” 23 (description of the question posed to Ibn
RabT).
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have been a convenient way for him to organize and present a large amount of material
on both the general obligation to emigrate, and on a possible exception to the general
obligation. Both issues were furthermore matters of current concern among the
jurist’s immediate peers in Fez, as will be demonstrated in the next chapter.

If Ibn Qatiya’s mustafti for the Asna al-matajir question was indeed a judge, he
may well have passed on al-WansharisT’s ruling intact. It is also plausible that Ibn
Qatiya sent al-WansharisT's fatwa to the man from Marbella; this text is much shorter
(although still quite long for a fatwa to a lay Muslim), is based largely on rational
arguments rather than legal precedents, includes few technical terms, and relates
primarily to the basic obligations of Islam with which any Muslim should have been
familiar. Alternatively, Ibn Qatiya may have written his own fatwas for his mustaftis, in
which he merely referred to the supporting fatwas he had obtained from al-WansharisT;
or he may have edited the latter’s fatwas and passed on much more succinct versions to
his questioners. What is important to recognize is that we do not know, and have
ample reason to question, whether al-WansharisT's fatwas were ever seen by those so
inistently but erroneously assumed to be his mustaftis: the disgruntled Andalust
emigrants and the man from Marbella.

We likewise cannot assume that al-Wansharis1’s fatwds circulated within
Mudéjar communities. Although one individual manuscript of Asna al-matajir is held by
the Escorial monastery library in Spain, the manuscript is undated, written in Maghrib1
rather than AndalusT script, and bears no copyist’s name. No other dates or names of
copyists in the volume as a whole (Asna al-matajir is bound together with several other

texts in a manuscript volume) aid in determining the provenance of the text. There is
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really no compelling reason to believe this copy of Asna al-matdjir was copied or
circulated in al-Andalus; many of the manuscripts in the Escorial were acquired quite
famously by the Spanish Crown directly from Morocco.” If this particular manuscript
is ‘native’ to Spain, no scholar has demonstrated this. The same may be said of the one
copy of the Mi‘yar that Vidal Castro notes is held by the Biblioteca Nacional in Madrid
which contains al-WansharTsT's chapter on jihad: it is undated and written in Maghribi
script.” No individually-circulating copy of the Marbella fatwa has been noted in the
literature, nor have I come across one in any manuscript libraries or even in other
North African fatwa collections aside from the Mi‘yar.” Finally, neither these fatwas nor
the Mi‘yar are included in Harvey’s or Wieger’s lists of materials known to have
survived and circulated in Spain in the Morisco period - which had begun, at least in
Castile, prior to al-WansharTsi’s death and the final completion of the Mi‘yar.'®

In a telling passage, Harvey compares al-WansharTsI fatwas to a document

addressing emigration that we do know to have been in Mudéjar and then Morisco

% For example, roughly 4,000 Arabic manuscripts were seized from a ship carrying the Sadi Sultan
Mawlay Zaydan’s (r. 1603-1627) private library, and sent to El Escorial. Mercedes Garcia-Arenal and
Gerard Wiegers, A Man of Three Worlds: Samual Pallache, a Moroccan Jew in Catholic and Protestant Europe,
trans. Martin Beagles (Baltimore: The Johns Hopkins University Press, 1999), 79-80.

% Vidal Castro, “Fuentes,” 336-37. Vidal Castro lists a number of partial copies of the Mi‘yar; only ms.
4883 contains the first and second parts of the work (which should correspond to the first four volumes
of the modern edition).

% Libraries consulted include El Escorial, the National Libraires of Spain, Algeria, Tunisia, Egypt, and
Morocco, and the following additional Moroccan libraries: The Hasaniya (Royal) Library, Rabat; the Allal
al-FasT Institute, Rabat; the Sbihi Library, Salé; the Qarawlyin Library, Fez; the Ibn Stida Library, Fez; the
Library of the Great Mosque of Meknes; the General Library and Archives, Tetouan; the Dawiidiya
Library, Tetouan; the King °Abd al-°Az1z Al Sa“tid Foundation (Mu’assasat al-Malik ‘Abd al-*Aziz Al Sa“ad),
Casablanca; the Ibn Yasuf Library, Marrakesh; and the printed catalogues only for a number of smaller
libraries.

' Harvey, Muslims in Spain, 142-203, esp. 154-56 (figh); Wiegers, Islamic Literature, 223-29. Forced
conversions to Christianity began in Castile in 1500-1502; as noted above, Powers estimates that al-
Wansharfsi continued to modify his compilation until his death in 914/1508. I am unaware of any studies
which determine when and where the Mi‘yar first circulated.
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hands.'” Harvey introduces his partial translation of the text by describing this as “an
excellent example of how the sort of teachings set out so forcefully by al-Wansharisi
reached Mudejars,” and stating again that the document is “best considered at this
point in connection with al-WansharfsT's teachings.”** The text is excerpted from a
circular issued by Yaisuf 111 of Granada (r. 14087-1417) and sent to all Mudéjars,
encouraging them to emigrate to Granada in order to participate in the jihdd against
Christians. The Nasrid ruler refers to the Qur’anic injunctions to emigrate and to a
hadith encouraging jihad and martyrdom.

Harvey acknowledges in this passage that we cannot claim that al-WansharisT’s
fatwas themselves circulated in Iberia, but demonstrates a strong desire to connect al-
Wansharisi to earlier rulings on emigration nonetheless. There appears to be a fine line
in the literature between, on the one hand, using al-WansharisT’s later, highly
developed opinions as a lens through which to understand of the logic of earlier
opinions and the religio-legal dimension of Mudéjar emigration, and on the other hand,
claiming that al-WansharTsT’s opinions played a direct role in Mudéjar decisions
regarding emigration. Although the scholars surveyed above show a marked shift
away from the views of Mu’nis, and Turki and Maillo Salgado after him, who explicitly
blame al-Wansharisi for rendering Spanish Muslim communities unviable, it is
nonetheless important to note that neither Asna al-matgjir nor the Marbella fatwa, even
if they had circulated in Spain, would necessarily have had much effect on emigration.

Al-WansharTsT's rulings likely would have had little formative impact in Iberia

for two primary reasons: the obligation to emigrate was already well known among

1 This text was discovered, along with a valuable collection of Morisco texts, walled up in a house in
Aragén. See Harvey, Muslims in Spain, 143.
2 Harvey, Islamic Spain, 59.
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Mudéjar communities, and, by his own count, al-Wansharisi was writing four hundred
years after the start of the Mudéjar period; Iberian Muslims had been making their
decisions regarding emigration without his help for centuries.'” The Nasrid circular
just cited shows that the obligation to emigrate was proclaimed across Mudéjar lands
by the Granadan king in the early fifteenth century. In both of the questions posed to
al-WansharTsT, the Andalusis involved also have already decided to emigrate; in Asna al-
matdjir, they were so convinced of their obligation that they had given up all of their
property and possessions in order to leave Castile. These emigrants also refer explicitly
to the legal obligation of hijra in their mocking statements reported by Ibn Qatiya. In
the Marbella fatwa, the man appears to have presented his case to Ibn Qatiya carefully,
so as not to appear as if he has already violated the obligation to emigrate. That the
question refers to this man’s request for a rukhsa (dispensation) to stay and assist other
Mudéjars further indicates his awareness that he would be obligated to emigrate under
most circumstances, and that his situation may or may not constitute a justified
exception to the general rule. It is also clear from this man’s situation that the whole
town was well aware of the obligation to emigrate - all of their more capable leaders
had already emigrated, leaving this man in his new position of importance. Al-
Wansharis is addressing questions related to Muslims who had already accepted the
obligation to emigrate, even if the Andalusis of Asna al-matgjir subsequently changed

their minds.

1% In Asnd al-matdjir (2:125, Appendix A, 404), al-WansharisT states that the phenomenon of Muslims
living under non-Muslim rule began in the fifth century AH (eleventh century C.E.) with the fall of Sicily
and parts of al-Andalus (Toledo fell in 1085). In a text which al-WansharfsT places immediately after Asna
al-matdjir and the Marbella fatwd in the Mi‘yar, Tbn “Asim (d. ca. 857/1453) also states that tadajjun, living
as Mudéjars, had begun four hundred years previously, or in the fifth/eleventh century (2:151). For a
discussion of the term Mudéjar and jurists’ selection of this date as the beginning of Mudéjar Islam, see
Wiegers, Islamic Literature, 2-6.
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Islamic legal responses to Muslims living under Christian rule in Spain began
even before the Mudéjar period and can be expected to have continued throughout. As
Van Koningsveld and Wiegers suggest, an opinion included in Asna al-matdjir itself
regarding the legal status of Muslims who remained in Barcelona following its conquest
in 185/801 is likely a product of the first juristic deliberations on this issue as regards

1% Abou El Fadl’s survey of opinions on the obligation to emigrate notes

Spain.
numerous other Maliki opinions encouraging emigration prior to al-WansharsT’s two
fatwas, which Abou El Fadl considers representative of the school’s ‘developed’ position,
reached only after centuries of prior Maliki thought and rulings on the issue.'”
Buzineb, Maribel Fierro, Van Koningsveld and Wiegers, and Miller likewise survey a
range of Maliki opinions on the obligation to emigrate, issued throughout the Mudéjar
period and beyond.'® 1t is often contended in the literature that al-WansharisT’s fatwas
were stricter than previous rulings, but if so - and the extent to which this is true is
debatable - and if one or both of these fatwas actually circulated in the Iberian
Christian kingdoms, it would have been only this degree of strictness which set al-
WansharTsT's opinions apart and which would have to account for any special impact of
his writings on Iberian Muslims’ decisions. Al-WansharTsT’s fatwas certainly could not

have been the Mudéjars’ first or only sources of information regarding the obligation to

emigrate.

1 van Koningsveld and Wiegers, “The Islamic Statute,” 49; al-WansharTs, al-Mi‘ydr, 2:129-30, Appendix
A, 365-66. See also Jean-Pierre Molénat, “Le problem de la permanence des musulmans dans les
territories conquis par les chrétiens, du point de vue de la loi islamique,” Arabica 48, no. 3 (2001): 396-97.
15 Abou El Fadl, “Muslim Minorities,” 153-57.

1% Buzineb, “Respuestas,” 54-60; Maribel Fierro, “La Emigracién en el Islam: Conceptos Antiguos, Nuevas
Problemas,” Awrdq 12 (1991): 11-41; Van Koningsveld and Wiegers, “The Islamic Statute,” 49-52; Miller,
Guardians of Islam: Religious Authority and Muslim Communities in Late Medieval Spain (New York: Columbia
University Press, 1998), ch. 2: “On the Border of Infidelity,” 20-43.
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Nor would these fatwas necessarily have been Mudéjars’ most relevant sources
of information on the obligation to emigrate. Judging by the questions, the texts could
be assumed to deal with specific, unusual situations (a community leader, emigrants
already in the Maghrib) rather than the circumstances of the average Mudéjar. Or one
might even imagine a potential reader of Asnd al-matajir making up his mind to stay in
Iberia by the end of the question’s unflattering description of emigrant life in the
Maghrib, including potential conflicts with legal authorities and local Muslim culture.
Not only should we assume that Muslim jurists and their audiences find the istifta’
portion far more significant than most modern scholars, but the details provided in
these two questions appear to have been particularly important. Although we know
that muftis often edited the texts of the questions they received in order to focus on
legally relevant facts and generalizable cases, in Asna al-matajir Ibn Qatiya chose to
write, and al-Wansharist chose to reproduce and preserve, an istifta’ longer than a great
many of the combined question-and-answer texts preserved in the Miyar."”” The
specifics of the question provide the parameters for the response and are thus of
utmost importance for evaluating that response.'®

Not only was al-Wansharist unlikely to have been a prime resource for Mudéjars
contemplating emigration, but religio-legal considerations were also not the only
factors encouraging or discouraging Muslim emigration within and from Spain. The
Mudéjar period witnessed large-scale population transfers as Muslims departed from

conquered areas and resettled in still-Muslim territories, and as Christians relocated

17 See for example Wael Hallaq, “From Fatwds to Furi®.”
1% See below, pp. 60-61.
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from previously-held areas to settle in newly-conquered territories.'” The fate of a
conquered region’s Muslim inhabitants varied greatly depending on historical,
demographic, and geographic factors, among others, and on the difficulty of the
conquest: often the inhabitants of a conquered city would be given the option of
leaving or of accepting a Mudéjar status which guaranteed to them their safety and a
number of religious freedoms (as in Toledo); or the local population might be given a
grace period, often of one year, to leave or to relocate in a particular neighborhood (as
in Saragossa); or the population might be expelled (as in Seville and Cordoba); or the
men might be killed and women and children imprisoned, particularly if the town was
taken by force rather than surrender (as in Almerfa); and even after leaving, many
Muslims might return if the town was re-conquered (as in Ubeda) or if the new rulers
re-admitted the former population (as in Seville).""® Even where Muslim populations
were permitted to remain, the terms of their surrender treaties were often broken and
their rights curtailed within a year or two of the conquest. The uncertain historical
track record of these treaties - as highlighted in the Marbella fatwa - would certainly
have begun to have an impact on the choices made by Muslims whose towns were
threatened or conquered.

In an article analyzing the biographies of Andalusi scholars contained in Ibn al-
Abbar’s Takmila, which covers the sixth/twelfth through mid-seventh/thirteenth

centuries, Manuela Marin notes a range of choices made by individual scholars as their

' For an overview of emigrations in Iberia from the Muslim conquest through the Morisco period and
beyond, see Garcia-Arenal, La Diaspora des Andalousiens.

"% All but the last example are all taken from Manuela Marin, “Des migrations forcées: Les ‘Ulema d’Al-
Andalus face a la conquéte chrétienne,” in L'Occident musulman et I'Occident chrétien au Moyen Age, ed.
Mohammed Hammam, 43-59 (Rabat: Faculté des Lettres, 1995). For the mid-thirteenth century through
the 1500, see Harvey, Islamic Spain, and Rachel Arié, L’Espagne Musulmane au Temps des Nasrides (1232-1492)
(Paris: Editions E. de Boccard, 1973).
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towns were conquered by Christian armies."! In this earlier period of the ‘Reconquest,’
a number of scholars chose to remain under Christian rule as Mudéjars, especially
where the surrender treaties were relatively favorable, while other scholars chose to
emigrate, often from city to city as the conquest progressed. On the one hand, some
jurists rose to positions of greater importance within their communities as religious
leaders replaced the Muslim communities’ defeated political and military leaders as
sources of cohesion and authority.'” On the other hand, the circumstances often
meant that religious leaders were compelled to migrate in order to continue their
professional activities, as restrictions on Mudéjar religious practices drastically reduced
the numbers of judges, imams, khatibs, mu’adhdhins, and the like who could find work."
Thus even many jurists would have had compelling personal and professional reasons
to emigrate, quite apart from - although perhaps supporting - their convictions
regarding the legal obligation to do so. Where emigration was voluntary, scholars and
others chose to relocate for a variety of economic, political, social, and religious
reasons; Marin notes that the ‘theological’ debate concerning emigration began
relatively late, after a considerable amount of Muslim territory had been lost and the
affected populations had stayed or emigrated.'™

Despite al-Wansharist’s scorn for the material motivations of Asna al-matajir’s
unsatisfied emigrants, it appears that this particular group may actually have

prioritized religious considerations in choosing to emigrate to the Maghrib. Ibn Qatiya

" Marin, “Des migrations,” 43-59.

"2 1bid., 55.

" 1bid., 51-52

" 1bid., 58. This is not to say that Muslims did not emigrate for religious reasons from the beginning of
the ‘Reconquest.’ Marin cites one biography in which an imam emigrated from Valencia in about
488/1095 along with his fellow townspeople, all “fleeing with their religion.” Marin, “Des migrations,”
49,
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reports that they left behind houses, property, fields, and other types of immovable
property, which seems to indicate that they had been quite well off, that their property
had not been seized by their conquerors, and that they had been given the choice to
remain on their own land and in possession of their homes and property; it was their
choice to leave all of this, and they say they made this choice because of their
obligation to emigrate to preserve their religion. Their desire to return and to live
under non-Muslim rule further indicates that they had most likely already been living
under Christian rule long enough to judge it preferable to life in the Maghrib.

Iberian Muslims had thus been weighing a well-known religious obligation to
emigrate alongside other considerations for centuries when al-Wansharisi wrote Asna
al-matajir, and the Marbella fatwd, whose circulation in Spain is undocumented and
perfectly questionable. While Abou El Fadl argues that the legal discourse supporting
this obligation become more developed over time, Van Koningsveld and Wiegers’
discovery of Ibn Rabi”s fatwa shows that most of the ideas found in al-WansharisT’s
fatwas had already developed by the early eighth/fourteenth century, rather than the
late ninth/fifteenth century. The obligation to emigrate, even if expressed more
forcefully by al-Wansharisi than by many earlier jurists, would have been old news in
Iberia on the eve of Granada’s surrender. 1 will argue in chapter two that al-Wansharist
most likely was inspired to write with such force and elaboration not necessarily
because he hoped to circulate his opinions in Iberia and convince Mudéjars to emigrate
to the Maghrib, but because the possibility of remaining in Christian-occupied territory

was of recent origin and immediate significance in Morocco itself.
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The Issue of Ability

The foregoing section has traced the persistence of Mu'nis’s assumptions
regarding al-WansharisT's mustaftis and the circulation of his fatwas on emigration; this
section will explore a second set of issues related to al-Wansharist’s audience as
envisioned by Mu'nis as well as by later scholars. As shown above, Mu’nis wrote as
though al-Wansharist was addressing, both directly as mustaftis and in the sense of
treating a topic, Mudéjars who were incapable of emigrating. Although later scholars
have not necessarily made this same set of assumptions, many have approached al-
WansharisT's fatwds as though he wrote them in response to questions regarding the
general obligation of all Mudéjars, capable or incapable, to emigrate to Muslim
territory. I argue that al-WansharTsT, as noted above, was asked only about Mudéjars
who had already emigrated or were described as perfectly capable of doing so; and that
failing to recognize this has led to exaggerated claims concerning al-Wansharist’s
severity and inhumanity.

In the istifta’ portion of Asna al-matajir, Ibn Qatiya poses a large number of
questions to al-WansharTs1, which may be divided into four categories: moral, civil,
criminal, and doctrinal. The first two questions relate to the moral and what I will term

‘civil’ consequences of the offenders’ actions:

What [consequent] sin, diminished religious standing, and loss of credibility (al-jurha)
attaches to them in this matter? Have they, through this, committed the very act of
disobedience [to God] that they were fleeing from, if they persist in this behavior
without repenting of it and returning to God the Exalted?'"

Here Ibn Qatiya asks if the unhappy emigrants have through their actions sinned in

ways that affect their standing in both this world and the next; the loss of credibility

5 Al-WansharTsi, al-Mi‘yar, 2:120; Appendix A, 342.
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referred to in this passage means that this group would be unfit to serve as legal
witnesses or to serve in positions of religious leadership, such as leading prayer. It is
essential to realize that Ibn Qatiya is not asking about Mudéjars who have failed to
emigrate, or who might be incapable of emigration, or even necessarily Mudéjars who
might have emigrated but then slipped quietly back to Spain without a public display.
Rather, Ibn Qatiya is asking about the specific group of people he has just described at
great length, who emigrated to the Maghrib, who complained that they could not find
any work or support, who then began to mock the land of Islam, its inhabitants and the
obligation to emigrate, and who have been openly praising infidels and infidel rule and
conspicuously attempting to return to their preferred land, dar al-harb.

The next set of Ibn Qatlya’s questions relate to criminal as well as additional

moral consequences of these emigrants’ actions:

And what of those among them who, after reaching the land of Islam - may God protect
us! - return to the land of unbelief? Is it obligatory to punish those among them who
have been witnessed making these or similar statements? Or rather [should they not
be punished] until they have been presented with exhortations and warnings
concerning this matter? And then whoever repents to God the Exalted is left alone, and
it is hoped that his repentance will be accepted, whereas whoever persists in this is to
be punished? Or are they to be shunned and each one left with what he has chosen?
And thus for whomever of them God establishes contentedly in the land of Islam, his
emigration is [considered to have been performed] with valid intention and God the
Exalted will owe him his due reward? But whoever of them chooses to return to the
land of unbelief and to infidel rule takes upon himself the anger of God? And whoever
among them maligns the land of Islam explicitly or implicitly is to be left to his own
devices?"*

In this section, Ibn Qatiya asks the questions which would have the most concrete
implications for the emigrants; he is attempting to determine to what extent this group
has committed criminally prosecutable offenses and to what extent they have merely
sinned, in which case they would be answerable to God but would not require any

action on the part of local law enforcement. Ibn Qatiya assumes the emigrants must be

"¢ Al-Wansharisi, al-Mi‘yar, 2:120; Appendix A, 342-43.



witnessed making the slanderous and offensive statements described above prior to
being considered for punishment. He appears to consider that the group may not be
fully aware of the gravity of their actions, as he asks if they should be warned,
counseled, and given the opportunity to repent prior to being punished. Ibn Qatiya
also suggests social avoidance as a possible punishment, or even a delay in judgment
until the emigrants have had more time to settle in and hopefully to change their
minds and become content in the Maghrib.

At this point he returns to moral considerations regarding the validity of the
hijra previously performed by these emigrants, and wonders if the emigrants’
slanderous statements should be left to God to punish. In this section, it is clear that
Ibn Qatiya is weighing a range of approaches to the problem of these emigrants, and
would derive practical benefit from obtaining a second opinion on these issues from a
respected mufti of higher standing.

In the final set of questions, Ibn Qatiya asks for a clarification as to whether or
not finding material comfort in the Maghrib had been a condition of this group’s
obligation to emigrate:

Is it a condition of [the obligation to] emigrate that no one [is required to] emigrate
other than to a standard of living guaranteed to be in accordance with his desires,
immediately upon arrival and in whatever region of the Islamic world he has alighted?
Or is this not a condition? Rather, emigration is obligatory upon them, from the land of
unbelief to the land of Islam, whether to sweetness or bitterness, abundance or
poverty, hardship or ease, with respect to worldly conditions. The true purpose of
emigration is the protection of religion, family, and offspring,"” for example, and
escape from the rule of the infidel community to the rule of the Muslim community, to
whatever God wills by way of sweetness or bitterness, poverty or wealth, and so on
with respect to worldly conditions."®

" These are three of the five essential human interests (religion, life, intellect, lineage, and property)
which the law is designed to protect according to the theory of magqdsid al-Sharia (objectives of the law),
elaborated by jurists such as al-Ghazali and al-Shatibt.

"8 Al-Wansharisi, al-Mi‘yar, 2:120; Appendix A, 343-44.
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Unlike in the middle group of questions, here Ibn Qatiya is stating his own opinions and
requesting al-WansharisT's confirmation of them. The former jurist indicates that, like
any number of other legal obligations, there may be conditions under which certain
groups of people become subject, or not, to the obligation to emigrate from non-
Muslim to Muslim territory. Ibn Qatlya seeks confirmation of his conviction that the
promise of material wealth in the mahjar (emigrants’ destination) is not a variable
which meets the legitimate criteria for being a condition of this obligation’s
applicability to Muslims living in non-Muslim territory. This is a very specific question
that does not preclude the existence of other variables and circumstances which might,
unlike material wealth, be considered relevant to an assessment of the applicability of
this obligation to particular individuals. At this point Ibn Qatiya’s question becomes
both specific to “them,” the slandering emigrants, and abstract; on this particular
point, he wishes to receive a response cast as a general rule regarding material wealth
as a condition of the obligation to emigrate.

In the istifta’ portion of the Marbella fatwa, Ibn Qatiya’s question is far more
straightforward. After describing the current situation of the man in question, who has
remained in Marbella in order to negotiate with the Christian authorities on behalf of

other Mudéjars, the jurist asks:

Is residing with them under infidel rule permitted for him, on account of the benefit
(maslaha) his residence entails for those unfortunate [Muslim] dhimmis, even though he
is capable of emigration anytime he wishes? Or is this not permitted for him, as they
also have no dispensation for their residing there subject to infidel laws, especially
considering that they have been granted permission to emigrate and that most of them
are capable of doing so whenever they wish? And presuming that this were permitted
to him, would he thus also be granted a dispensation, based on what he is capable of, to
pray in his garments [as they are], seeing as they generally would not be free from
major ritual impurities (najdsa) as a result of his frequent interactions with the
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Christians, his conducting his affairs among them, and his sleeping and arising in their
homes in the course of serving these subject Muslims in the manner stated?™’

Here Ibn Qatiya is asking only about the specific circumstances of this one man from
Marbella, without moving to a more general question whose response would be
applicable to the other Mudéjars mentioned here, or to Muslims under non-Muslim
rule in general. Also, Ibn Qatiya is only seeking authoritative confirmation of his own
opinion here, rather than guidance or a second opinion on a complicated legal
question. This mustafti clearly believes that this man’s continued residence in Marbella
is not justified by the circumstances described, a view that he supports primarily by
emphasizing that this man and most of his townsfolk are perfectly capable of
emigrating. Ibn Qatiya also supports his case by presenting the specter of a slippery
slope of dispensations accommodating this man’s (and by extension all Mudéjars’)
limited ability to execute his ritual obligations properly. Although Ibn Qatiya thus
mentions in the course of his istifta’ the ability of these other Mudéjars to emigrate, he
does not actually pose a question relating to their legal obligations; his questions
technically relate only to one man from Marbella.

The importance of the istifta’ in determining the content of a mufti’s response
has been overlooked by most commentators on these and other fatwds. Only relatively
recently have scholars devoted more attention to the formal aspects of this genre of
legal literature. In their overview of the typical provisions of works on adab al-mufti (or
adab al-ifta’), which set forth the professional standards of fatwa giving, Masud, Messick,

and Powers write:

It is a characteristic feature of fatwa giving that the question not only initiates the
mufti’s interpretive activity but also constrains it. As muftis must answer according to

" Al-Wansharsi, al-Mi‘yar, 2:137; Appendix B, 384.
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what is asked, their field of response is largely determined by the formulation of the
question. Since the mufti is not an investigator of the facts, these are taken as a

. 120
given,

Muftis, in other words, must answer the question they are asked, using the facts they
are given. While the inclusion of qualifying statements meant to guard against misuse
or misinterpretation of the scope of the fatwa was encouraged,” muftis were not to
issue fatwas related to hypothetical cases.'” Thus we should not expect a mufti to
describe and respond to a wide range of alternative scenarios beyond the one described
in the actual question he has been asked to answer.

Although al-WansharisT’s lengthy answers certainly extend beyond what might
be necessary to address the narrow scope of Ibn Qatiya’s questions, the FasT jurist
nonetheless clearly frames his answers as responses to these specific questions; he does
not present these fatwas as stand-alone treatises on every aspect of the obligation to
emigrate. After opening Asna al-matdjir with a prophetic hadith and citations from a few
earlier jurists regarding the general obligation to emigrate, al-WansharTsi makes his

first reference to the group in question:

This [obligation to] emigrate does not lapse for those whose fortresses and cities have
been overtaken by the tyrant - may God curse him - except in a situation of complete
inability [to emigrate] by any means. [This obligation does] not [lapse out of concern
for one’s] homeland or wealth, for all of that is invalid in the view of the revealed law
(al-shar9).'®

Here the jurist begins to address Ibn Qatiya’s request for a ruling as to whether or not
material concerns are legitimate considerations in determining a Muslim’s ability, and

thus obligation, to emigrate. Al-Wansharisi confirms the obligation to emigrate for

120 Masud, et al., “Mulftis,”22.

2! Sherman Jackson, “The Second Education of the MuftT: Notes on Shihab al-Din al-QarafT’s Tips to the
Jurisconsult,” The Muslim World 82, no. 3-4 (1992): 209-10; Hallag, “From Fatwds to Furi‘,” 34-35.

22 Hallaq, “From Fatwdas to Furd,” 37.

12 Al-Wansharfsi, al-Mi‘yar, 2:121; Appendix A, 346; see n. 21 in the translation for one scholar’s
misleading rendering of this passage.
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those whose territory is conquered, duly notes the exception for those who are unable
to do so, and rules that having to abandon one’s homeland or forfeit one’s wealth do
not in and of themselves constitute an inability to emigrate. As homeland and wealth
are the only two reasons suggested in the question as to why these particular emigrants
might be considered not to have been obligated to perform the emigration that they in
fact completed, al-Wansharisi may at this point have assumed the question of ability to
have been addressed adequately. Yet he also defines standards of both inability and
ability to emigrate near the beginning and end of the text, and at numerous other
points qualifies his statements (or quotes qualified statements) to note an exemption
for those truly incapable of emigrating.

Al-WansharTsi presents a standard for the inability to emigrate immediately
following the statement quoted above and at the start of a section listing Qur’anic
verses relevant to emigration and to alliances with non-believers. Although the bulk of
this section is quoted from Ibn Rabi”’s earlier fatwa, al-Wansharist re-arranges the
citation of these verses in order to begin with a discussion of the issue of ability. This
discussion cites the following core verses, referred to in whole or part several times in
Asnd al-matdjir:

{Those whom the angels take in death while they are wronging themselves, the angels
will say to them: ‘In what circumstances were you?’ They will say, “We were abased in
the earth.” The angels will say, “Was God’s earth not spacious enough for you to have
migrated therein?” Hell will be the refuge for such men - a wretched end (4:97)! Except
for the weak among men, women, and children, who are unable to devise a plan and are
not guided to a way (4:98); as for these, perhaps God will pardon them. God is Most
Clement, Oft Forgiving (4:99).}'*

124 Qur’an 4:97-99; at this point in the fatwa, al-WansharisT only cites Qur’an verses 4:98-99, which begin
with “Except . ..” [ have added 4:97 here to aid with understanding the implicit context of this discussion;
these three verses are often cited together as the primary Qur’anic evidence of the obligation to
emigrate, as occurs slightly later in Asnd al-matdjir (Appendix A, 349). Ibn al-Rabi¢, on the other hand,
begins his section on Qur’anic verses with 3:118 and 3:28, which prohibit alliances with non-Muslims.
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Significantly, al-WansharTs1 begins his treatment of these verses, and the Qur’an in
general, not by explaining that verse 4:97 commands emigration, but by discussing the
import of 4:98, designating the weak as exempt from this obligation. The jurist’s
commentary is worth quoting at length because so many scholars have insisted that al-

WansharTsT countenanced no exceptions to the obligation to emigrate:

This weakness which characterizes those who are forgiven is not the same weakness
that is offered as an excuse at the beginning and fore parts of the verse. This [other
type of weakness] is the statement of those who wronged themselves, “We were abased
in the earth.” God Most High did not accept their words as an excuse, and indicated
that they were capable of emigrating by some means. He offered forgiveness for that
weakness which renders one incapable of devising a plan or being guided to a way,
through His words {as for these, perhaps God will pardon them}; for ‘perhaps’ on the
part of God indicates necessity [of action, rather than mere probability]. The weak man
who is punished in the fore part of the verse is the one who is capable [of emigrating]
by some means, and the weak man who is forgiven in the latter part of the verse is the
one who is incapable [of doing so] by any means.

Thus if the one who is aftlicted with this residence is incapable of fleeing with his
religion and unable to find a way to do so; and no scheme appears to him, nor any
power to devise such a scheme by any way or means; or if he is in the condition of one
who is confined or imprisoned; or if he is very sick or very weak; then it is hoped that
he will be forgiven, and he comes to occupy the same [legal status] as one who is forced
to utter words of unbelief. However, he must also maintain a steadfast intention that, if
he had the power or ability, he would emigrate. Accompanying this intention must be
a sincere resolve, that if he gains the power to emigrate at any point, he will use that
[power] to do so. As for the one who is capable [of emigrating], in any way and by any
possible means, he is not excused [from doing so]. He wrongs himself if he remains,
according to what is indicated in the relevant Qur’anic verses and ahadith.'”

In the first paragraph here, al-Wansharisi (quoting Ibn Rabt) offers an interpretation of
the verse itself, explaining that a group could be “abased” but not “weak,” meaning
that they are still capable of, and obligated to, extract themselves from that situation of
abasement. In the second paragraph the import of this verse is applied to those
Muslims whose territory has been conquered; they are like the abased Muslims in the
verse and must emigrate, unless they are too weak to do so, with ‘too weak’ here
defined as being confined, very sick, or very weak. Although ‘very weak’ is not further

defined, al-Wansharisi may well have had in mind a state of complete powerlessness or

' Al-Wansharisi, al-Mi‘yar, 2:121-22; Appendix A, 346-47.
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fear rather than a simple physical incapacity. Al-WansharTsi stresses that even those
who are thus forgiven - or hoped to be forgiven - are nonetheless obligated to
continually maintain the firm intention to emigrate whenever this becomes possible.

Near the end of the fatwa, al-Wansharisi revisits the issue of ability, this time
further defining the ability to emigrate:

Once this is established [that forfeiture of wealth is not a legitimate reason not to
emigrate] , there can be no dispensation for any one of those whom you mentioned to
return [to Spain] or not to perform the hijra - not by any means; and he is not excused
[from this obligation], no matter what he must do to fulfill it, through burdensome toil
or delicate strategy - rather, [he must pursue] whatever he finds to be a means of
escape from the infidel noose; and where he does not find a tribe to defend him or
protectors to guard him, and he is content [nonetheless] to remain in a place
detrimental to religion, where it is prohibited to manifest Muslim practices, then he
has strayed from the religion and joined with the unbelievers (mulhidin).

The obligation is to flee from a land conquered by adherents of polytheism and
depravity to the land of safety and faith. For this reason they [viz., the early non-
emigrants] were countered in response to [their] offering an excuse, by His words {Was
God’s earth not spacious enough for you to have migrated therein? Hell will be the
refuge for such men - a wretched end!}. This means that wherever the emigrant turns,
even if he is weak, he will find a vast and uninterrupted earth. So there is no reason of
any kind for the one who is capable [of emigrating], even if this involves hardship as to
work or strategy, or in making a living, or [if it results in] poverty; except for the [truly]
weak who are fundamentally incapable, who can devise no means and are not guided
to a path."”

Here it becomes clear that the minimum standard of capacity which must be met for a
Muslim to be obligated to emigrate, at least according to al-WansharisT and in answer to
this question from Ibn Qatiya,'”’ is very different from the standard often operative in
relation to other obligations. For example, Maliki jurists often declared all Andalust
and MaghribT Muslims to be exempt from the obligation to perform the pilgrimage to

128

Mecca in part because the journey was far too difficult.” Al-WansharisT again stresses

that financial loss does not constitute legitimate grounds for a dispensation from the

126 Al-Wansharisi, al-Mi‘yar, 2:132; Appendix A, 371-72.

% This passage is largely quoted from Ibn RabT, but with some tailoring to fit the question al-Wansharisi
is answering; see Appendix A.

' For one such example, see Ibn Rushd (d. 520/1126)’s fatwa declaring jihad to be a higher priority than
pilgrimage for the people of al-Andalus and the Maghrib. Fatawa Ibn Rushd, ed. al-Mukhtar b. al-Tahir al-
Talili (Beirut: Dar al-Gharb al-Islami, 1987), 2:1021-27; al-WansharTs, al-Mi‘yar, 1:432-33. Al-WansharTsT's
chapter on pilgrimage in the Mi‘ydar opens with a number of similar rulings.
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obligation to emigrate, and he further indicates that fulfilling this obligation is of such
vital importance that even a considerable degree of physical, financial, and emotional
hardship must be endured if necessary. It remains unclear from this passage where al-
WansharTsT stands on the issue of danger which is so prevalent in Maliki fatwas on
pilgrimage, but it should not be assumed that he advocates that Muslims risk their lives
in order to emigrate. As will be shown in chapter two, al-Wansharis issued another,
related fatwa, in which he clearly considers those whose lives would be at risk too weak
to emigrate. Al-Wansharisi might strategically fail to note such an exemption here
because it could be so widely and indiscriminately claimed (as in the blanket
applications of inability proclaimed by Maghribi jurists regarding the pilgrimage), or he
might find it irrelevant to the type of Mudéjars he is confronted with: those so
unafraid of the enemy and so capable of migration that they are clamoring to migrate
for a second time, this time in reverse.

In the Marbella fatwd, al-WansharisT's references to the issue of ability are fewer
and less direct, presumably because the man from Marbella’s ability to emigrate is
never in doubt and the jurist has not been asked a more general question. Near the
beginning of his response, al-Wansharisi simply states that the reason proposed for the
man’s remaining in Marbella does not merit an exemption from the obligation to
emigrate.'”” The bulk of the response then quotes material taken from Ibn Rabi”s fatwa
demonstrating that what Muslims living under Christian rule are more clearly
incapable of is performing their ritual obligations. In the course of describing

Mudéjars’ failure to fulfill two of these obligations, elevating the word of God and

' Al-Wansharis, al-Mi‘yar, 2:138; Appendix B, 385.
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performing jihad, al-Wansharist explicitly limits his criticism to those who do so in the
absence of any compulsion or necessity. Finally, in the conclusion, al-Wansharist rules
that “there is no room for the aforementioned virtuous man to reside in the place
mentioned for the stated motive,” and that the conduct of the man from Marbella and
of his companions cannot be forgiven, considering their “voluntary choice of residence
and deviant course of action.”"*® While al-Wansharist does not make an explicit point of
exempting those incapable of emigrating from this overall ruling, he also does not
apply the Marbella ruling to all Mudéjars everywhere; the jurist makes clear that he is
responding to the specific situation presented in Ibn Qatiya’s question, which describes
this man and the Marbellans in general as a people permitted to emigrate by the
authorities and capable of doing so.

Given that the questions posed to al-Wansharist primarily concern specific
groups of people who are capable of emigrating, it would not be unreasonable to
conclude that his responses contain sufficient references to and explanations of the
dispensation granted to those incapable of emigration. Unlike other genres of legal
literature, fatwas respond to very specific concerns; they do not necessarily summarize
generally applicable rules, as in mukhtasars (concise manuals), nor offer an overview of
rule variations for a full range of circumstances or individuals. With regard to the
question of ability, in Asna al-matajir al-Wansharisi need only demonstrate that the
Andalusts indeed had been capable, in a legal sense, of the emigration they undertook.
This is the extent of what it would be necessary for him to prove in order to refute the

suggestion that an impoverished state in the Maghrib might have meant that these

% Al-Wansharisi, al-Mi‘yar, 2:141; Appendix B, 393-94.
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Muslims had been exempt from the obligation to emigrate, and are thus undeserving of
punishment for wanting to return to Spain or for publicly disparaging their just-
completed emigration.

Al-Wansharisi takes these emigrants to have been capable and obligated to
emigrate, and so we might expect his answer, at least to this part of the question, to
focus entirely on showing just how capable and how obligated to emigrate these
AndalusTs were; not on offering reasons why other Muslims in other times and places
might not have been capable or obligated to emigrate. Nonetheless, the scope of al-
WansharisT’s rulings are fairly wide, including lengthy citations of textual evidence and
earlier jurists’ opinions in support of the importance and necessity of emigration in
general, and as applicable to Muslims living under non-Muslim rule in the abstract. It
is most often in the context of this more generally applicable material that al-
WansharTsT includes qualifying statements exempting those who are incapable from the
obligation to emigrate.

Al-WansharTsT's venture beyond the confines of what might have been
necessary in order to answer only the specific questions posed to him have led some
scholars to assume - inappropriately for this genre of legal literature - that his two
fatwas on emigration, especially when taken together, represent a comprehensive
treatise on the rules, evidence, and exceptions relating to the obligation of Muslims to
emigrate from non-Muslim to Muslim territory. The jurist is then faulted for not
noting enough exemptions from the obligation to emigrate. For example, Turki states

that al-Wansharist accuses “of infidelity, in the most categorical and dogmatic way, all
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Muslims continuing to live in Spain after the fall of what remained of al-Andalus.””! Yet
al-WansharisT’s ruling concerns one particular group, not all Iberian Muslims.

Referring to the Marbella fatwa, Miller notes that al-Wansharisi did not allow the man
to remain in Spain and that “there were no more ‘it depends’ for al-Wansharisi, with
the single exception of the Maliki line that the ill or disabled were excluded from the
obligation to leave.”"** Although Miller thus acknowledges that al-Wansharist does
mention some exemptions from the obligation to emigrate, she makes the unwarranted
assumption that this must be al-Wansharisi’s comprehensive statement on all possible
exceptions to the obligation to emigrate. Yet these are the standard exceptions that al-
WansharTsT notes in a fatwa responding to a question about a man who is described as
perfectly capable of emigrating but who would prefer to stay in conquered Marbella, if
permitted, in order to assist other people, the majority of whom are likewise capable of
emigrating. We should expect that al-Wansharisi may have treated the topic of
exemptions in greater depth if he were asked if an unaccompanied woman meets the
standard of ability to emigrate, or asked at what age Muslims become capable of

emigrating, or asked about someone staying behind to care for the sick and disabled, or

B Turki, “Consultation,” 6; my translation and emphasis. By ‘infidelité’ Turki probably means disloyalty
rather than unbelief, as he correctly states in a later article that Mu’nis was wrong to describe al-
Wansharisi as having condemned all non-emigrant Mudéjars as kuffar. Turki, “Pour ou contre la 1égalité
du séjour des musulmans en territoire reconquis par les chrétiens: Justification doctrinale et réalité
historique,” in Religionsgesprdche im Mittelalter, ed. Bernard Lewis and Friedrich Niewdhner (Wiesbaden:
Harrassowitz, 1992), 322.

2 Miller, Guardians, 37. Here she describes the Marbella question as follows: “When a fagih asked him
whether he might stay and work on behalf of needy Mudejars, al-Wansharisi made it plain that ‘even
though someone resides in dar al-harb for lofty purposes, he exposes himself to degradation.” Although
Miller has thus realized (since her 2000 article on the obligation to emigrate) that the man from Marbella
was in Marbella, she still believes him to be a ‘fagih’ and to have asked al-WansharTst for a fatwa; she does
not footnote her quotation here, which does not match any text in the actual fatwa. Her use of the term
‘fagih’ here most likely reflects her understanding that any learned man could be thus termed in Mudéjar
usage. This usage is inappropriate in this context, which is grounded in correspondence between two
Maghrib1 muftis; Ibn Qatiya describes the man as a ‘virtuous man,” and there is no reason to override this
description with a term he does not choose and probably would not recognize as appropriate.
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asked to weigh hijra against jihad in a place where jihad was feasible, or asked about a
group of Muslims scared to emigrate because most would-be emigrants from their town
had been killed or enslaved in the attempt. Al-Wansharisi was asked none of these
things; he was asked to rule on a specific group of emigrants who were capable of
emigrating, had done so, and had then proceeded to commit offenses in North Africa
(primarily spreading fitna) considered by al-Wansharsi to be criminally prosecutable.
He should not be assumed to have written a treatise on emigration from Iberia
unrestricted by the parameters or immediate needs of any particular question.
Sabbagh comes the closest to arguing that al-Wansharisi is primarily or only
addressing those Muslims considered capable of emigration, although she bases her
argument not on the textual evidence within al-WansharTsT’s fatwas themselves, but on
the contents of another fatwa, that of al-Wahrani.”® Al-WahranT’s fatwa, which
responds to an unspecified question, advises Moriscos as to how to approximate
adherence to selected Islamic ritual obligations in secret. Against other scholars who
had suggested an opposition between the views of al-Wansharisi (as expressed in Asna
al-matajir) and al-Wahrani, Sabbagh urges reading the two jurists’ opinions as
complementary: al-Wansharist addressed those capable of emigration, while al-
Wahrant addressed those incapable of doing so. Buzineb and Raziiq both argue against
Sabbagh, claiming that al-WahranT’s fatwa cannot be addressed only to the weak
because not all Moriscos were powerless.”* In an article identifying al-Wahrant, long

known only as the ‘Mufti of Oran,’ Devin Stewart supports Buzineb’s characterization of

1% Sabbagh, “La religion,” 52-55.
1 Buzineb, “Respuestas,”’53-54; Raziiq, al-Andalusiyiin, 151.
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these two jurists’ fatwas as ‘diametrically opposed,” and argues, against Sabbagh, that
al-Wahrant’s opinion was a rebuttal to that of WansharTst."*’

Although more sympathetic to Sabbagh, I am convinced neither by her
reasoning nor by that of Buzineb, Razliq, or Stewart. As noted above and as will be
addressed in more detail in chapter four, the circumstances of Asna al-matdjir and al-
WahranT's fatwa have so little in common that it does not make sense to argue that they
are either in opposition to one another nor complementary; the former explicitly
addresses emigration and was most likely requested in conjunction with a criminal
court case in North Africa, while the latter details modifications to ritual practice in
times of necessity and was most likely sent to Granadan Moriscos. With regard to al-
WansharTsT, we can assume that he was addressing those capable of emigration because
both he and Ibn Qatiya explicitly state this to be the case. With regard to al-Wahrani,
we do not have the question he was asked and so can know little about his specific
audience.

The historical reality of the Moriscos’ average capacity or incapacity to emigrate
throughout Spain and over the length of the Morisco period has absolutely no bearing
on al-WahranT's fatwd unless it can be shown not only that al-Wahrani was aware that
some Moriscos might be capable of emigrating, but also that his particular audience
included such capable Moriscos, or that he was asked to address the obligation to
emigrate as relates to all Moriscos, capable or incapable. Al-WahranT’s fatwa, however,
is addressed to a group that he clearly believes is in distressed circumstances and thus

eligible for a wide range of dispensations that go beyond even those classically reserved

% Devin Stewart, “The Identity of ‘The Mufti of Oran,” Abi 1-°Abbas Ahmad b. Abi Jum®ah al-Maghraw al-
Wahrani (d. 917/1511),” Al-Qantara 27, no. 2 (2006): 299-300.
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for Muslims whose lives are in danger, such as eating pork and drinking wine. It is
highly unlikely that a Maliki jurist would allow these behaviors alongside a firm belief
that the group in question retained the option of removing themselves from the
situation. It is important to remember that we do not have a fatwa by al-Wansharist
addressing the situation of Moriscos or of any group described to him as incapable of
emigrating, and that we similarly do not have a ruling by al-Wahrani addressing either
emigration or the circumstances of a group which he should reasonably have believed
capable of emigration.

A fatwa issued by al-MazarT on trading with Norman Sicily, which will also be
relevant to chapter three’s discussion, is instructive of this need to examine carefully
the circumstances of each question-and-answer pair and serves as a reminder that not
every fatwd records a jurist’s comprehensive treatment of rules and opinions related to
an entire area of law. In response to a set of questions about merchants travelling to
Sicily to buy food, al-Mazarf first rules that such travel to dar al-harb is prohibited; he
then duly answers each of the other questions asked, which relate to the re-minting of
coins and the division of shares of a joint purchase.”® In a substantial fatwa compilation
which was one of al-WansharisT's primary sources for the Mi‘yar, Tunisian jurist Aba al-
Qasim al-Burzuli records the segment of al-MazarT's response prohibiting travel to

Sicily independently of his answers to the rest of the questions.”” Al-Wansharisi and

% In the Mi‘yar, al-Wansharisi includes the full question (6:305-307) and answer (6:317-19) once, in the
chapter on sales.

7 1n al-Burzull’s Jami® masa’il al-ahkam, the entire question and answer appear in the chapter on
pilgrimage (1:595-98). The full question, which addresses several legal issues, is again included in the
chapter on sales, along with al-MazarT’s answers to each of the question (3:157-58), but without his initial
ruling prohibiting travel to Sicily. In his chapter on jihad, al-Burzuli states simply that al-MazarT was
asked about travel to Sicily, and records only that part of his answer prohibiting this (2:45-46). Aba al-
Qasim b. Ahmad al-BalawT al-Qayrawani al-Burzuli (d. 841/1438), Fatawd al-Burzult: Jami masa’il al-ahkam
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al-Burzulf also include in their collections two other fatwas by al-MazarT addressing

138

trade with Christian Sicily.”® Al-MazarT apparently did not declare his opposition to
trade with non-Muslims in every related fatwa, nor did later compilers consider this an
integral part of his answers; his answers to each discrete question were considered
valuable as such and reproduced in the appropriate chapters of these larger collections.
A reader of just that part of al-MazarT's ruling regarding the potential for usury when
paying for the re-minting of coins in Sicily, for example, might erroneously assume that
the jurist had no objection to travelling to Sicily for trade.

Fatwas have been hailed for providing researchers with a greater opportunity to
understand the types of legal dilemmas that actually arose within particular contexts;
but it must be understood that in addition to opening new windows on life in Muslim
societies, this same genre can also be profoundly limited. These texts most often
present and interpret a narrow set of legal rules applicable to those very particular
cases, even if they may then serve as authoritative precedents in the event that a
similar case recurs or a similar mode of reasoning is required in a later response. Muftis
are above all responsible for answering the questions asked of them, and adab al-ifta’
manuals recommend careful observation of these parameters.

This section has endeavored to explore the persistence in the scholarly
literature of the assumptions, first recorded by Mu'nis, that al-WansharisT’s fatwas were
addressed to Iberian Muslims, were meant to circulate in Mudéjar communities, and
that they represent a comprehensive treatment of the obligation to emigrate as it

applies to all Mudéjars, including and even especially those unable to emigrate. Later

li-ma nazala min al-qadaya bi’l-muftin wa’l-hukkam, ed. Muhammad al-Habib al-Hila [al-Hilah], 7 vols.
(Beirut: Dar al-Gharb al-Islami, 2002).
% Al-WansharTsi, al-Mi‘yar, 8:207-208; al-Burzuli, Jami® masd’il al-ahkam, 3:462-64, 5:272.
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scholars, particularly those relying on partial, biased, or inaccurate prior summaries of
these texts, have indeed perpetuated these assumptions. The actual circumstances of
the question posed to al-Wansharsi, including the professional identity of the mustafti
and Ibn Qatlya’s explicit requests for responses regarding specific Mudéjars described
as capable of emigration, have received very little attention; the implications of these

circumstances have been all but ignored.

Al-Wansharist’s Rulings as Illiberal and Uninformed

Mu’nis’s second set of assumptions regarding al-Wansharist’s emigration fatwas
concern the appropriateness of his rulings and the methods and rationales by which he
arrived at them. This closely-related set of assumptions includes the idea that al-
Wansharist had a moral responsibility to endorse Mudéjars’ living under non-Muslim
rule, but failed to do so because he was cruel and negligent; the assumption that al-
WansharTs1 willfully knew nothing of the circumstances facing Mudéjars, and would
have been compelled to rule differently had he known more; and the assumption that
he was ignorant of Islamic law, was ruling out of emotion, and would have ruled
differently had he had a better grasp of his legal tradition.

Mu’'nis makes no secret of his condemnation of al-Wansharist’s ruling, which he
misunderstands to be a directive to all Mudéjars to emigrate regardless of their
circumstances. As demonstrated above (pp. 27-30), Mu’nis writes that al-Wansharsi
treated the Mudéjars with severity, accused any who failed to emigrate of apostasy, did
not bother to research or to understand the human aspects of the Mudéjars’ plight,

likewise did not care to apply proper legal analogies or avail himself of the law’s
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tolerant nature, stripped the Mudéjars of their leadership, and contributed significantly
to the destruction of Spanish Islam. Mu’nis’s characterization of al-Wansharist’s
reckless lack of research and investigation into both historical and legal realities,
paired with the historian’s clear condemnation of the jurist’s ruling as irresponsible
and morally reprehensible, indicate that Mu’nis believes there to have been a far more
lenient, ‘correct’ answer to the Mudéjar problem that should have been self-evident to
anyone who took the time to study their circumstances. Al-Mazari, whom Mu'nis
describes as having allowed Muslims to remain in Christian Sicily and as having
materially and physically assisted those Muslims who did emigrate to Ifriqiya, is held
up as Mu'nis’s model of a sympathetic and humane approach to the problem of
emigration.

While many of these assumptions and attitudes have continued to appear in the
literature, later scholars have not perpetuated them to nearly the same degree as they
have Mu'nis’s views regarding al-WansharisT’s audience. Scholars such as Maillo
Salgado and Turki, who shared Mu'nis’s conviction that al-WansharisT’s fatwas had a
direct and disastrous effect on the lives of Mudéjars, also share his overt condemnation
of the jurist’s positions. Razliq implicitly endorses Mu’'nis’s most scathing comments by
citing them in his own footnotes without comment, accompanied by a favorable
evaluation of al-WahranT’s fatwa, which he characterizes as being in opposition to that

139

of al-Wansharisi.”” Most later commentators, however, began to move away from

Mu’nis’s bold value judgments in favor of a model which simply held the jurist’s

% Razlq, al-Andalustytin, 148-52.
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opinions to be stricter than other rulings; this trend will be taken up in greater detail

below.

Al-Wansharist’s Knowledge of Mudéjar Life

Mu’nis’s claim that al-Wansharist knew little of the Mudéjars’ history and
circumstances, and that this ignorance contributed greatly to his unsympathetic
rulings, has been the most persistent of this set of assumptions regarding al-
WansharisT's rulings and rationales. The arguments used to support this conviction
have often resembled Mu’nis’s good jurist-bad jurist comparison between al-Mazari and
al-WansharTsT, although al-Mazari was soon replaced with al-Wahrani as the model of
the sympathetic and liberal jurist. Epalza, who believed al-Wahrani to have lived in
Almagro, Spain, prior to emigrating to Oran, attributed this jurist’s more open-minded
ruling (in comparison with al-Wansharist’s) to his much greater knowledge of Andalusi
life."” Rubiera Mata similarly contrasted al-Wansharist’s ‘fierce’ ruling with that of al-
Wahrani, explaining that only a jurist such as the latter, who shared the Mudéjars’
experiences of emigration and of life under Christian rule, could really understand
their situation.™'

Yet Stewart has recently demonstrated that al-Wahrant grew up in Oran, on the
Mediterranean coast of modern-day Algeria, and probably wrote his fatwa from Fez, the
same city in which al-Wansharisi was active.*? This greatly weakens the assumptions
that al-WahranT’s ruling was shaped by personal experience of Mudéjar or Morisco life,

that such personal familiarity facilitates or requires lenient rulings, and that al-

40 Epalza, “La voz official,” 293-94,
141 Rubiera Mata, “Los moriscos,” 539, 547.
142 Stewart, “Identity,” 295-97 (summary of al-Wahrani’s biography).
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WansharTsT's ruling was unsympathetic as a result of his comparative ignorance of the
realities of the Mudéjar experience. This familiarity-breeds-leniency argument is
further undermined by the fact that al-Wansharist himself was a political refugee who
had left Tlemcen after the sultan had ordered his home plundered, and who emigrated
to Fez where he resettled, rebuilt his life, and relied on other scholars’ un-plundered
libraries. It is quite plausible that al-WansharsT had a far clearer grasp of the dangers
of living under hostile rule and of the realities of emigration than did al-Wahrani. One
could just as easily claim that al-Wansharist’s intimate knowledge of emigration made
him more likely to expect of others the same willingness to emigrate.

In contrast to Mu'nis, Sabbagh and Harvey both argue that al-Wansharist
appears very well informed of historical events and builds them into his arguments.
Harvey even writes that “what is particularly valuable is al-WansharisT’s firmly
historical grasp of the context within which the problems he is studying evolved, and
his consulta fill in at times considerable detail with regard to the general conditions of
the Spanish Muslim communities.”'* Sabbagh notes al-Wansharist’s profitable use of
examples such as that of Avila, whose Mudéjars eventually lost their Arabic, and argues
that he speaks as though he foresees exactly what will happen to Spanish Muslim
communities as soon as their conquerors break the various treaties of surrender
protecting Muslim rights.'*

Van Koningsveld and Wiegers’ discovery of Ibn Rab1®’s fatwd has made it
possible to investigate more fully al-WansharisT’s use of historical precedents in his two

fatwas on emigration. What this analysis demonstrates is that the historical examples

*3 Harvey, Islamic Spain, 56.
144 Sabbagh, “La religion,” 47-48.
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cited by al-Wansharfsi, including those which occurred prior to his predecessor’s life
time, are largely his own additions and represent his own priorities. These include the
case of Muslims who remained in Barcelona after it was conquered in 185/801 and who

participated in battles against other Muslims;'**

al-MazarT’s discussion regarding
Muslim judges in conquered Sicily;'*® some unspecified jurists’ ruling regarding those
loyal to the rebel leader ‘Umar b. Hafstin;"*” and the example of the ‘Mora Zayda,” the
daughter-in-law of al-Mu‘tamad b. ‘Abbad who converted to Christianity."*® The case of
Avila noted by Sabbagh was present in Ibn Rabi®s fatwa. Although most of these
additions are taken from prior legal discussions rather than based on al-Wansharist’s
own historical research, they nonetheless support the view that this jurist showed an
interest in the historical and legal details of prior cases of Muslims living under
Christian rule.

Al-WansharTsT also includes in the Mi‘yar, directly following Asna al-matdjir and
the Marbella fatwa, a lengthy debate between Abii Yahya b. ‘Asim (d. ca. 857/1453) and
Abii ‘Abd Allah al-SaraqustT (d. 861/1459) regarding the legal status of the property of
the Muslims of Galera, a village in the kingdom of Granada which negotiated Mudéjar

status with Castile in approximately 1436."* This is the exchange mentioned earlier in

which Ibn ‘Asim states that the Mudéjar period had begun four hundred years earlier;

5 Appendix A, 365-66.

6 Appendix A, 373-76.

7 Appendix A, 376.

¥ Appendix B, 392.

1 Al-WansharisT, al-Mi‘yar, 2:142-58; see also José Lépez Ortiz, “Fatwas granadinas de los siglos XIV y
XV,” Al-Andalus 7 (1941): 90-94. This date is suggested by Lépez Ortiz. This important fatwd remains
understudied, primarily because it is long, difficult, and unedited. Lépez Ortiz’s summary is the longest
treatment [ have seen in the literature, but he does not accurately grasp the situation and admits that
the text is obscure and difficult. Wiegers briefly mentions the text in Islamic Literature (5), but
misidentifies Ibn ‘Asim’s death date. Finally, Amar also offers a short summary of part of the exchange:
“La Pierre de Touche,” Archives Marocaines 12 (1908): 216-18.
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this jurist goes on to argue that the Christian rulers will inevitably abuse their power
over those Muslims whom they claim to have granted Mudéjar status.” Although this
exchange provides few historical details of what was actually occurring in Galera - it
appears that the Christians seized the property of the Galeran Muslims and began to
sell it, at which point the legal question of the permissibility of other Muslims’ buying
this property from them arose - al-Wansharist’s inclusion of this text is further
indication of his engagement with and knowledge of the Mudéjars’ varied
circumstances. Ibn ‘Asim’s complaint regarding alleged Mudéjar status, and his lengthy
discussion with al-Saraqusti regarding the nature and necessity of the pacts concluded
between Mudéjars and their Christian overlords, indicates an understanding among
Maliki jurists of Mudéjars as Muslims who ideally enjoyed a number of legal
protections, but who were under the constant threat that the provisions of their
treaties would be revoked or violated.

This calls into question Epalza’s assertion that the distinction between Mudéjars
and Moriscos was meaningful only for the Christian authorities because, according to
Epalza, Muslims considered themselves Muslims in both periods.””" The legal literature,
including the fatwas of Ibn RabT, al-Wansharist and al-Wahrani, among others, points to
a legally significant progression from Mudéjars who are under treaty and enjoy
particular rights, to Mudéjars whose relevant treaty has been broken in whole or part
(which was considered inevitable), to Moriscos (although not termed as such by al-

Wahrani) who have lost any pretense of rights or freedoms, have been forcibly

% Al-Wansharisi, al-Mi‘yar, 2:151.

13! Epalza, “La voz oficial,” 280; idem., “L’Identité onomastique et linguistique des morisques.” In Actes du
11 symposium international du C.LE.M. sur religion, identité et sources documentaries sur les morisques andalous,
ed. Abdeljelil Temimi (Tunis: ISD, 1984), 270.
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converted, and are regularly coerced into violating their own religious precepts. As
argued above, al-Wansharisi was addressing in Asnd al-matdajir the case of a group of
emigrants who had made a voluntary choice to abandon property which had remained
in their possession, and to which they apparently felt confident they could return; thus
they fall under this first category of having been true Mudéjars. The Marbellans also fit
into this category, but appear to be on the verge of slipping into the second category,
those whose treaty has been broken. This can be gathered from Ibn Qatiya’s
description of the situation of the man in question, which reveals that while the
authorities remained somewhat responsive to his negotiations, the Christian
inhabitants or authorities were also continually attempting to usurp the Mudéjars’
rights. Al-WansharisT's answer likewise indicates that the Marbellans were still under a
valid treaty - he warns that the ruler’s word concerning his fidelity to the treaty should
not be trusted,'” that other wrongdoers will seize control of Muslims’ properties and

families even if the authorities keep to the treaty;"’ and that Mudéjars are unable to
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complain against unjust taxes for fear of the treaty then being broken.” Ibn Qatiya’s
description of the Marbellans as not only capable of emigrating, but as having received
permission to do so, further indicates an awareness that Mudéjars were often required
to secure official permission to leave, which also may explain Ibn Rabi”’s and al-
WansharTsT's references to schemes and strategies for leaving, possibly to acquire a

permit or to evade the need for one. The seizure of the Galerans’ property, the

Marbellans’ need for an advocate, and the Andalust emigrants’ trouble finding work in

1> Appendix B, 390.
'3 Appendix B, 391.
** Appendix B, 393.
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the Maghrib would also have contributed to al-Wansharist's knowledge of the
difficulties facing them.

What this shows is not only that al-WansharisT’s minimum knowledge of
Mudéjar circumstances extended well beyond what some scholars have been eager to
dismiss as negligible, but also that the jurist likely understood Ibn Qatiya’s questions to
relate to Mudéjars who were living in or had emigrated from communities which were
relatively empowered, in comparison with the Galerans for example. He clearly found
it impermissible for Mudéjars like the Marbellans to voluntarily endure subjection to
Christian rule even under seemingly generous or relatively intact treaties, but more
importantly, he also makes it clear that he expects their situation to worsen: their
property would be seized, their rights curtailed, and presumably their ability to
emigrate would accordingly diminish. Given the views that al-Wansharisi quotes from
Ibn Rabi® and Ibn “Asim concerning the inevitability of large-scale treaty violations and
steadily worsening conditions, the idea that this one man from Marbella, who had
become an accidental mediator after failing to find his brother, could single-handedly
stem the tide of injustices being committed against his townsfolk must have seemed
short-sighted at best.

While Sabbagh and Harvey both argued for al-WansharTst’s grasp of past events,
they part ways regarding the jurist’s future predictions. As noted above, Sabbagh
remarks that it was as though al-Wansharist had foreseen exactly what was to
transpire; the Morisco period began just a decade after the composition of Asna al-
matdjir. Harvey, on the other hand, seeks to defend Mudéjars and Moriscos against al-

Wansharist with recourse to their actual conditions:
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The piety of the Mudejars fell below the standard of the most authoritative
teachers, but it was Islamic piety nevertheless. The rigorists, such as al-
WansharTshi (sic), put forward the view that Islamic piety became dangerously
weakened by contact with Christians. No doubt many cases would have
backed up the view that all contact with a Christian-dominated society was
ultimately corrosive, but even the sparse evidence available to us from within
Mudejar Islam gives ample proof that Islamic devotion and Islamic virtues
could also flourish under the conditions which people like al-Wansharishi
feared so much. Probably the most cogent arguments against him would come
from the numerous Morisco documents from the sixteenth century, which
show that under conditions of close contact, when Muslims were being forced
willy-nilly to attend Christian services, they remained deeply attached to the
basic tenets of their faith, and that ignorance of Arabic, cited by him as a sign
of spiritual decay, could go along with a stubborn determination to preserve
the old religion, even under extremes of persecution .. . Islam did survive
among the Mudejars as a structural and organized faith, preserving the
essential virtues and pieties in spite of the misgivings expressed so forcefully
by muftis, such as al-Wansharishi."

Harvey continues by offering an example of a fifteenth-century istifta’ from Avila which
demonstrates a concern for following Maliki law regarding the permissibility of praying
on a particular type of prayer rug. Noting that al-Wansharfsi had singled Avila out as
an example of the religious decline accompanying subject status, Harvey argues that
the persistence of such concerns shows that “Al-Wansharishi was mistaken in thinking
of Avila as a place where laxity prevailed.”**

Harvey fundamentally misunderstands al-WansharisT's fatwds, takes it upon
himself to define what Islamic “virtues and pieties” should be considered the essential
ones, and clearly believes that, had al-Wansharist only been able to see how steadfastly
Moriscos clung to Islam, he could not have described them as weak in faith. In my
reading of al-WansharTsi, the jurist condemns as weak in faith or even as borderline
apostates only those Muslims whom he views as voluntarily choosing to live under
Christian rule despite having the capacity to emigrate; or who do not have the capacity

to emigrate but who are ‘content’ with the humiliations, impurities, and deficiencies in

'** Harvey, Islamic Spain, 60-61.
136 1hid., 62-63.
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practice that their subject status entails. Again, we do not have any fatwas from al-
Wansharist addressing the situation of Muslims who were described as incapable of
emigrating, but from what may be cautiously gathered from Asna al-matgjir and the
Marbella fatwa, there appears to be no evidence that he would similarly condemn those
who were experiencing “the extremes of persecution” if that persecution rendered
them incapable of emigrating, and especially if they maintained a steadfast desire to be
somewhere else where they could pursue their ritual obligations more fully and openly.
What we do have from al-Wansharisi is a fairly clear picture of what he
considers to be optimal expressions of “Islamic devotion and Islamic virtues.” He
specifies standards for the performance of a number of ritual obligations, stating for
example that alms must be collected and distributed on behalf of a legitimate ruler and
that the beginning and end of the month of Ramadan must be officially certified by a
reliable witness charged with that task. Al-WansharTsT also elaborates upon a number
of essential values, including a preference for improving one’s standing with God and in
the hereafter over improving or maintaining a life of material comfort in this world; a
trust in God that He will provide a new homeland and livelihood for those who
emigrate for His sake; a preference for Muslim rather than Christian supremacy and
allegiance; and of course, emigration or the firm intention to emigrate if and when that
becomes possible. The jurist does not make the claim that Mudéjars were unable or
unwilling to pray, fast, pay alms, or verify the purity of their prayer rugs; he was
stating that their performance of these actions while under Christian rule and
surrounded by Christians who were politically and socially dominant inevitably would

be incomplete or invalid, and that contentment with this failure to perform valid acts
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of worship in the absence of any compelling need to endure this state of affairs was
unacceptable, impermissible, and ought to be unconscionable for Muslims with the
right priorities. It is unclear how concern for a ritually pure prayer rug coupled with
ignorance of Arabic, forced church attendance, or the willful endurance of extreme
persecution would have impressed al-Wansharisi or proved him wrong; if anything,
such conditions would confirm the jurist’s conviction that these Muslims must try to
emigrate if possible, or that their ancestors should have emigrated while they had the
chance and spared their progeny this humiliation.

It is also unclear why al-Wansharisi should need to be proved right or wrong on
moral grounds. His fatwas on the obligation to emigrate offer us an invaluable window
into the convictions, legal opinions, and legal methodology of one important, fifteenth-
century FasT jurist who was writing just prior to the permanent fall of al-Andalus. It is
hoped that examination of the reception of his fatwas among later jurists - taken up in
chapter four - will also offer profitable insight into the continued trajectory of Islamic
legal thought on the issue of Muslims living under non-Muslim rule. Yet the attempt to
‘prove’ that the piety of a particular group of Moriscos, who lived under very different
circumstances than did the Mudéjars of al-WansharisT’s time, ought to have been
considered sufficient and impressive by this particular jurist is a curious endeavor.
Even prior to examining the contemporary situation in North Africa, it should not
surprise us that al-Wansharisi required Muslims to exert their utmost effort in order to
avoid and denounce living under Christian rule and compromising the fulfillment of
their religious obligations. It should also not surprise us that al-WansharisT’s criteria

for adherence to Islamic law might reach beyond such concepts as ‘piety,” ‘virtues,’
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‘faith,” ‘devotion,” ‘values,’ ‘tenets,” and ‘spiritual” health; in other words, that he might
consider inner faith and beliefs to be insufficient or invalid in the absence of valid ritual
performances, and that he does not share the modern West’s enthusiasm for the
privatization and secularization of religion or the pursuit of religious pluralism as an
end in itself. Harvey admits at the beginning of the quoted passage above that Mudéjar
(and Morisco) adherence to Islamic practices would have fallen below the standards of
jurists such as al-Wansharist, but he clearly disapproves of the latter’s application of
those standards to Iberian Muslims and feels al-Wansharisi ought to have realized that
the Mudéjars were perfectly devout Muslims - that is, that al-WansharTsi ought to have
had a different vision of Islam and its place in the world.

While Pormann and others have critiqued this type of approach, Miller has been
the most recent to pursue the moral case against al-Wansharist in Guardians of Islam:
Religious Authority and Muslim Communities of Late Medieval Spain (2008), which explores
the efforts of Mudéjar religious leaders in fifteenth-century Aragdn to preserve Islamic
traditions. Miller successfully draws on a range of Mudéjar documents to demonstrate
that the communities in her study diligently strove to adhere to Islamic law and to
maintain Islamic cultural norms to the extent possible, and she argues that Mudéjar
jurists could be quite cautious and methodical in their adaptations of Islamic law to
their own contexts. Miller writes that al-WansharTsi belonged to a rigorist group of
jurists who, despite this reality, “refused to envision a Muslim exclave as a legitimate
community and so dismissed the Mudejars as disobedient exiles.”" Within this group,

al-WansharTsi further “was less willing than any of his colleagues to accept and explore

7 Miller, Guardians, 23. 1would argue that al-Wansharisi did not ‘dismiss’ the Mudéjars; rather he
appears to have found their situation quite serious.



86

sympathetically the Mudejar predicament.”**® Finally, Miller (erroneously) describes
the jurist as having directly confronted Mudéjars who described themselves as

incapable of emigration, and accused them of deception:

The Mudejars protested that the conditions of their lives made it impossible to
emigrate; al-Wansharisi accused them of being disingenuous. They might
complain that they could not support themselves in dar al-Islam, but it was a
“fallacious supposition [that things were bad in North Africa]” .. . Unwilling to
condone the Mudejar as a hero or guardian of Islam, Al-Wansharisi promoted
the opposite interpretation: the Mudejar as collaborator.”

Miller, like Harvey, seeks to show that Mudéjars were not weak in faith, and argues on
this basis against the stance that she interprets al-WansharTs1 to have adopted in his
fatwas. Unlike Harvey, however, Miller does not imply that al-Wansharist might have
seen that he was mistaken had he realized how devout the Mudéjars really were.
Rather, she characterizes al-Wansharist as someone who ought to have known better
already, but who willfully refuses to envision, accept, condone, or show any sympathy
toward Mudéjar efforts to maintain their religious practices.

All heroes need villains, and Miller, like many before her, finds ample reasons to
cast al-WansharTsT in this latter role. Although her depiction of al-Wansharisi remains
less dramatic than that of Mu’nis, her approach nonetheless demonstrates the
persistence of the idea that the jurist was willfully ignorant of Mudéjar realities; while
Mu’'nis had focused on al-WansharTsT’s refusal to acknowledge Mudéjar suffering, Miller
stresses his refusal to accept them as devout Muslims. Although scholars have long
since abandoned Mu'nis’s claim that al-Wansharisi ruined Iberian Islam, Miller does

advance one new argument that even Mu'nis might have considered an exaggeration:

58 1bid., 39.

¥ Ibid., 39. Brackets are in the original. The emigrants in Asnd al-matajir are not described by Ibn Qatiya
as having claimed that it was impossible for them to emigrate, and they had of course already emigrated.
What they are reported as having complained about is their impoverished state in the Maghrib, on the
basis of which they renounced the obligation to emigrate and wished to return to Castile.
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“He cited qur’anic verses that condemn harmonious coexistence - very much what
some Spanish historians would idealize as convivencia - as an illness of the heart.”'*
Without conducting a thorough review myself, I suspect one would be hard pressed to
find an exegete who would interpret these verses —-presumably those prohibiting
Muslims from taking unbelievers, Jews, and Christians to be awliya’ - as prohibiting
“harmonious coexistence.” The term awliya’ is best understood to mean allies or
protectors in a political sense; it does not mean ‘friends,” although this is a common

161

fallacy.™ Miller’s statement that al-Wansharisi considers the Mudéjars to be rebels is
more on the mark here, although this remains an exaggeration, and this
characterization must of course be qualified to include only those Muslims who are
capable of emigrating but who refrain from doing so. Al-Wansharisi and other Maliki
jurists argued that residence in non-Muslim territory amounted to political allegiance
to the non-Muslim ruler of that territory, especially where a pact had been signed
between the Muslims and non-Muslims. A profession of allegiance to an enemy power
could indeed be considered treacherous - but this is not a major focus of al-
WansharisT's fatwds on emigration; in Asna al-matdjir and the Marbella fatwa, living as
subjects of the enemy is more often described as disobedience to God and the wilfull
disgracing of Islam than as palpable military assistance to the enemies.

Miller’s assertion that al-WansharisT’s citation of these Qur’anic verses amounts
to a prohibition of harmonious coexistence is also misleading on two further counts.

First, al-Wansharisi makes clear that what he finds unacceptable is the submission of

Muslims to Christian rule - not the mere fact of Muslims and Christians living in

160 1bid., 39.
16! Some translations of the Qur'an render awliya’ as ‘friends,” which is unfortunate. In Sufi parlance,
awliya’ Allah is also often rendered “friends of God.”
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proximity. He repeatedly stresses that it is Islam which must have the upper hand and
that it is only permissible to live among non-Muslims when they have accepted an
inferior, dhimmi status. Second, ‘harmonious coexistence’ bears absolutely no
resemblance to the state of affairs al-Wansharisi and others describe as prohibited in
the legal literature, or that which unfolded as the Mudéjar period came to a close and
Iberian Muslims were first forcibly converted to Christianity and then expelled.
Unfortunately, Miller is not alone in characterizing Maliki jurists’ complaints as
centering on a mere coexistence with Christians. Rubiera Mata, despite writing
primarily about Moriscos, claims that “the fundamental problem of these Muslims,
aside from the pressures of all types that they had to suffer from the Christian
authorities and society, is that their own religion prohibited their coexistence with
Christianity.”*** This position echoes that of Maillo Salgado, who urged greater
recognition of Muslims jurists’ role in the downfall of Spanish Islam, and of course
Mu’nis, who likewise found al-Wansharist himself to be liable for this extinction.
Rubiera Mata further asserts in the same passage that Islamic law allowed no
exceptions to the obligation to emigrate from Christian territories.'” Although a
number of scholars have described al-WansharisT's strict fatwas as reflecting the jurist’s
angry, emotional reaction to the devastating loss of al-Andalus, it may well be that
some of the least flattering, exaggerated characterizations of Maliki jurists’ positions
which have been adopted in the literature reflect the offensiveness of those positions

to modern liberal sensibilities.

162 Rubiera Mata, “Los Moriscos,” 537; my translation,
183 1bid., 537.
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Al-Wansharist’s Knowledge of Islamic Law

The last of Mu'nis’s assertions regarding al-Wansharist's fatwas whose legacy is
to be examined here is the assumption that this jurist was relatively ignorant of Islamic
law, and that had he been more skilled in his profession, he surely would have ruled
more leniently. For Mu’nis, Islamic law was essentially tolerant and flexible, and
amendable to adaptation to fit the changing circumstances of Muslim communities and
individuals. While most authors of adab al-ifta’ literature would agree that fatwas must
be grounded in the concrete realities of the present situations and that they therefore
change with time and place, this does not mean that all types of circumstances are
legally relevant reasons for change or that the adjustments required by legally valid
considerations would necessarily produce a more ‘tolerant’ ruling than the standard
Maliki rule. Thus, although part of Mu’nis’s statement correlates to a known legal
principle, his questionable assumption here is that the circumstances of the Mudéjars
were such that any truly competent jurist would have been compelled to issue a more
lenient ruling than that of al-Wansharisi. The historian takes al-WansharisT to be
representative of the deteriorated state of knowledge in the ninth/fifteenth century,
when lesser jurists (mugallids) merely memorized and repeated the legal
pronouncements of earlier authorities (mujtahids, jurists capable of independent legal
reasoning) without understanding them or realizing that they are inappropriate for the
current context.

Although several later scholars have indeed perpetuated this line of thinking,
these assumptions have more often been replaced with the argument that al-

WansharTsT was stricter or more orthodox than other jurists, rather than mistaken, in
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his understanding of the law. Those scholars who have directly or indirectly agreed
with Mu’nis as to al-WansharisT’s inferior legal ability include Maillo Salgado, Molino
Lopez, and Turki, who all agree that the jurist’s fatwas are proof of the lack of ijtihad in

his time.'®

Molina Lopez and Harvey both consider some of the Qur’anic verses cited
by the jurist to have been misinterpreted or misapplied. Molina Lopez, who repeats
(with little acknowledgement) most of Mu'nis’s critiques of al-WansharisT, argues that
while the jurist may have found justification for his heartless rulings by repeating
earlier jurists’ opinions, in so doing he failed to apply the spirit of the law, refused to
take into account the special predicament of the Mudéjars, and botched the legal

' According to Molina Lopez,

analogies which he based on particular Qur’anic verses.
al-WansharTsT erred by repeating the analogies of his predecessors, who had “claimed
that the Qur’an commanded, in various places, the obligation to emigrate for true
believers, when in reality the cited passages only contain vague allusions to events
from the Medinan period.”** Harvey makes a remarkably similar comment: “The
Koran, of course, does include very many references to hijra (exile), but the exile in
question is that of the Prophet who left Mecca to take refuge in Medina; so these are
not strictly relevant to the exile of Muslims who might think of leaving Christian
Spain.”'”” In this passage, Harvey was commenting on a reference made in the

Granadan circular mentioned above, and not directly on Asna al-matdjir, but the circular

refers to the same verses that al-Wansharis cites at great length.

16 Maillo Salgado, “Consideraciones,” 181-82; Molino Lopez, “Algunas consideraciones,” 429; Turki, “Pour
ou contre,” 323.

' Molina Lopez, “Algunas consideraciones,” 427-30.

1% Ibid., 429; my translation.

1" Harvey, Islamic Spain, 60. Exile is not the best translation of hijra, because hijra often required a
severing of ties with the land left behind, as well as with its inhabitants; exile, on the other hand,
suggests a continued centering around the place which the emigrant has left.
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In Asnd al-matajir, al-Wansharist not only lists those hadith reports and Qur’anic
verses considered most relevant to this obligation, but explains several types of hijra,
specifies which of those types remain valid for Muslims in later times, and emphasizes
what the Companions gave up in order to emigrate and how that relates to the
disgruntled emigrants in question; in other words, he presents a sophisticated legal
argument for the use of those verses in support of emigration from non-Muslim
territory. What makes his argument authoritative is the extent to which his peers and
other readers would have found it convincing, methodologically sound, and consistent
with other legal sources - including works of Qur’anic exegesis, hadith commentary,
jurisprudence, and substantive law - which they held to be authoritative. Harvey at
some point realized his error and stated matter-of-factly in his more recent volume
that most Muslim jurists had required emigration from Christian territories, and that
“this duty to emigrate was regarded as imperative, particularly because the Prophet
himself, when his followers were subjected to persecution by the rulers of Mecca, had
led them into that emigration to Yathrib (Medina) that marked a vital stage in the
unfolding of Islamic history.”**® The comments of Molina Lopez and Harvey, Harvey’s
about-face, and a great many of the examples given throughout this chapter, all
illustrate that modern scholars’ critiques of the legal arguments advanced and
positions adopted by such jurists as al-Wansharist often reveal more about these
modern scholars’ lack of familiarity with Islamic law than they do about the jurists’
abilities, the soundness of their evidence or rulings, or the extent to which their

audiences would have found their rulings authoritative.

' Harvey, Muslims in Spain, 64.
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Al-Wansharist’s Opinions in Comparison to Those of Other Jurists

Many scholars, on the other hand, have now moved decisively away from
Mu’nis’s characterizations of al-Wansharist as incompetent, representative of all that is
wrong with a purported post-ijtihad Islamic legal practice, or, explicitly at least, as the
villainous ‘bad jurist,” who condemned as infidels even those Mudéjars incapable of
emigrating, in contrast to the selected ‘good jurist’ of the day, sympathetic to human
suffering and desirous of harmonious coexistence. The shift away from stark
condemnations of al-Wansharist - or at least from their dominance - occurred through
two primary stages. First, a number of articles written in the late 1980’s and early
1990’s examined Islamic legal positions on hijra in a broader context, taking into
account contexts other than the fall of al-Andalus and in some cases including schools
of law other than the Maliki one. The first such article, that of Buzineb, deserves
mention here because he cites a number of Maliki opinions which also insisted upon
emigration, and thus challenge the idea that al-Wansharisi was uniquely strict.'*”
Buzineb presents an edition and summary of a fatwd issued in Oran in approximately
794/1392 by Ibn Miglash, who prohibited residence in non-Muslim territory, but who
nonetheless answered a number of Mudéjar questions regarding prayer. The historian
also summarizes a number of fatwas on emigration which al-Zayyati (d. 1055/1645)
includes in his fatwa collection, Al-Jawahir al-mukhtara,"”® and compares all of these
rulings with that of al-Wahrani, which he declares to be encouraging and supportive,
revolutionary, and the only original position on the question of emigration.”

Although Buzineb’s references to the opinions recorded by al-Zayyati were themselves

' Buzineb, “Respuestas,” 53-67.
' This jurist and his compilation will be discussed in chapter two.
! 1bid., 60.
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original and invaluable, they were also unfortunately ignored, and his analysis failed to
influence scholarly treatments of al-WansharisT, for an understandable reason: he
offered absolutely no context for either this fatwa collection or the opinions contained
therein. Some of these opinions are of AndalusT provenance, some Maghribt;, some
treat Mudéjars and some Muslims in occupied territory within Morocco; some are
contemporary to al-WansharTsT, and some are not; but Buzineb offered mere partial
names with no death dates, not even for al-Zayyati. He also failed to challenge the
notion that al-Wahrani was addressing the same essential question posed to these other
jurists. I take up the task of placing al-WansharisT’s fatwas in the context of his peers’
opinions on emigration, as recorded in this important compilation, in the next chapter.
Masud then traced the doctrinal development of the obligation to emigrate
from its earliest foundations through modern-day political movements and emigration
from Muslim to non-Muslim countries. He concluded that the doctrine of hijra “has
been quite adaptable to varying political contexts. The same texts have been
interpreted to justify widely different views;” meaning that no one strict and static
interpretation of this doctrine prevailed.””? Maribel Fierro followed with another
overview of the concept of hijra, drawing on Masud but offering much more
comprehensive coverage of the modern and contemporary periods.'”
Citing Masud’s conclusions, along with recent work refuting the long-held myth

of the ‘closure of the gate of ijtihad,” she too emphasized the adaptability of the doctrine

of hijra and may have been the first to propose a points-on-a-spectrum model of jurists’

72 Masud, "The Obligation to Migrate: The Doctrine of Hijra in Islamic Law," in Muslim Travellers:
Pilgrimage, Migration, and the Religious Imagination, ed. Dale F. Eickelman and James Piscatori (Berkeley:
University of California Press, 1990), 45.

' Maribel Fierro, “La Emigracidn,” 11-41.
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positions regarding emigration from Christian territory in the Iberian peninsula.
Fierro placed al-Wansharist and a number of other jurists - many of whom he cites in
Asnd al-matdjir -- in a group requiring emigration for those who are capable of leaving,
and lists as this group’s primary rationales a list matching the reasons given in al-
Wansharist's Marbella fatwa."” According to Fierro, this first group was distinct from
another group which allowed residence in non-Muslim territory as long as the religion
was not threatened; al-Wahrani is taken to be an extreme representative of this second
group, despite the author’s apparent agreement with Sabbagh that al-Wahrani was
addressing Muslims unable to emigrate, and thus a different type of Muslim than those
whom al-Wansharist had required to emigrate."” Fierro’s treatment of al-WansharisT is
refreshingly balanced, not only because he is not singled out as particularly evil, but
because she is one of the first to portray his ruling as rational and understandable, as
opposed to cold-hearted, emotional, or based on flimsy or fabricated evidence.
Nonetheless, I disagree with her assessment that al-Wansharist and al-Wahrani tackled
the same basic problem, which she describes as the danger of Muslims’ acculturation
into Christian society, with two different solutions: emigration and dissimulation
(tagiya). Rather, these two jurists were addressing distinct problems, a point which will
be addressed further in the chapter four.

Abou El Fadl then published an overview and analysis of legal positions held on
anumber of issues related to Muslim minorities, across all four major law schools and
stretching from the second/eighth to the eleventh/seventeenth centuries.”® The

permissibility of residence in non-Muslim territory, or the obligation to emigrate,

17 Fierro, “La emigracién,” 20-21.
7 1bid., 21-22.
176 Abou El Fadl, “Muslim Minorities,” 141-87. The author does treat other law schools to a lesser extent.
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formed a major portion of Abou El Fadl’s examination, and his treatment of Malikt
opinions included in large part al-WansharTsT's fatwas and the earlier authorities cited
therein. This article is particularly valuable not only for its comparative treatment of
doctrinal controversies and opinions, but for the author’s intimate knowledge of
Islamic law and legal history. With respect to Maliki positions on the obligation to
emigrate, Abou El Fadl posited a doctrinal development over time and in response to
historical conditions, especially territorial losses in the Iberian peninsula. Relative to
the other schools, he stated that the developed position of the Malikis was particularly
uncompromising, and is best represented by al-Wansharisi’s two fatwas; thus for Abou
El Fadl, al-WansharTsi was not necessarily particularly strict in comparison to other
Malikis, but the developed Maiki position was nonetheless strict in comparison to

contemporary opinions within the other schools."”’

Abou El Fadl’s most important
contribution here is his emphasis on a plurality of context-dependent positions.

The second development which contributed to the shift away from
characterizations of al-Wansharist as uniquely reprehensible was Van Koningsveld and
Wiegers’ 1996 article introducing two new sources into the discussion: Ibn Rab1”s fatwa
discussed above, and a fatwa issued by the four chief judges of Cairo (representing the
four Sunni schools of law) in approximately 1510 C.E.; this latter ruling also addressed a
series of issues related to Muslim residence in Christian Spain.”® Following generous

summaries of each fatwd, Van Koningsveld and Wiegers present a typology of Islamic

thought on the legal status of Mudéjars by dividing jurists into two general categories:

177 Ibid., 153-54.
178 Van Koningsveld and Wiegers, “Islamic Statute,” 19-58.



96

pragmatists and hardliners.”” They list the following jurists as among the pragmatists:
Corddban judge Ibn al-Hajj (d. 529/1134), because he did not agree that the property of
conquered Muslims should follow the rule for that of new converts in dar al-harb;
Moroccan mufti al-*AbdasT (d. 849/1446), because he allowed Muslims to stay in Iberia if
their lives were threatened and accepted the testimony of those who had stayed behind
for this reason;'® and the opinions of the four judges in Cairo, because they allowed
Mudéjars to postpone emigration until conditions for this were favorable, and because
the Maliki mufti specified that Muslims were only required to emigrate if this would
cost them up to one third or less of their wealth.

Among the hardliners, Van Koningsveld and Wiegers place the following: Ibn
RabT", whose opinions largely overlap with those of al-Wansharist; Ibn Miqglash, noted
above; Ibn ‘Arafa (d. 803/1401), because he did not accept the legitimacy of documents
whose validity had been attested to by Mudéjar witnesses; and al-Wansharsi, whom
these scholars describe as “the last representative of the hard line with respect to the
position of Muslims under Christian rule in Spain.”™ It is important to note that these
authors take particular care throughout to specify that they are discussing only in
rulings related to the position of Muslims under non-Muslim rule in Spain. They do not
give the impression that Spain was the only such case at the time, and they may well
have been aware that many of the jurists mentioned in Buzineb’s article had ruled on
the status of Muslims under Christian rule in Morocco.

After establishing this typology, Koninsgveld and Wiegers conclude that the

pragmatic line of thought tended to prevail during peaceful times, while the hard line

179 1bid., 49-55.
1% On “Abdaisi, see also Wiegers’ analysis and partial translation of this fatwa in Islamic Literature, 86-87.
'8 Van Koningsveld and Wiegers, “Islamic Statute,” 52.
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predominated during times of war or confrontation. Although this theory shared with
that of Abou El Fadl an emphasis on historical context, Koninsgveld and Wiegers specify
political context to be the most influential such context, and suggest a back-and-forth
shifting of opinions rather than a linear progression from more lenient to more strict.
Although later scholars have tended to adopt Van Koningsveld and Wiegers’
typology, this has co-existed alongside a still-powerful impulse to single out al-
Wansharis1 as in some measure more ‘orthodox’ or representative of Maliki thought.
Miller, in her 2000 article on the obligation to emigrate, described al-Wansharist’s
opinion as “one extreme in a continuum of rulings on the Mudejar question.”"*
Although she appears to soften this assessment in her 2008 book, where she initially
presents the jurist as one member of a rigorist group of jurists who required Mudéjars
to emigrate at the expense of all their possessions, she later identifies him as the least

sympathetic member of this group, i.e., the most extreme."

Miller’s argument that al-
WansharTs remains more extreme than other jurists rests in part on her analysis of two
previously unexamined fatwas which she had introduced in her article and which she
places squarely among the pragmatist rulings (she adopts Van Koningsveld and
Wiegers’ rough categories of pragmatists and rigorists, although she notes that these

classifications are not water-tight).’® Her case for considering one of these jurists a

pragmatist, Granadan muftt Muhammad b. ‘Al al-AnsarT al-Haffar (d. 811/1408),

182 Miller, “Obligation to Emigrate,” 258.

'8 Miller, Guardians, 22-23, 39; see quote above. Miller also notes that other scholars have characterized
al-WansharisT as “representative of the party line of Islamic authorities,” 22.

'8 Ibid., 28 (on rigorist and pragmatist categories), 37 (on these jurists as pragmatists). For her
introduction of these two rulings, see Miller, “Obligation to Emigrate,” 266-88 (pages 278-88 consist of
translations, transcriptions and images of the fatwas).
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elaborated most fully in her article, will serve to demonstrate the questionable nature
of this comparison.'®

Al-Haffar was asked if one spouse may emigrate without the other, and if so, if
the husband must pay his wife her sadaq (dower). Although the jurist “unequivocally
endorsed emigration,” Miller classifies the ruling as pragmatic because al-Haffar
requires the husband to pay his wife’s dower prior to emigration, regardless of which of

1% Miller makes much of this requirement

the spouses emigrates without the other.
that a husband must pay his wife her dower if they divorce as a result of emigration,
comparing al-Haffar’s opinion to those of al-MazarT, al-‘Abdiist, and others who upheld
under certain circumstances the legal probity of Mudéjars and the validity of their

%7 Al-Haffar, however, was not

witnesses’ testimony and judge’s pronouncements.
asked specifically about contracts, testimony, or probity, nor does he discuss these

issues in his response; he simply states that a Mudéjar man must pay to his wife

anything he owes her, dower or otherwise, if one of them emigrates without the

'8 Miller’s other case, concerning a fatwd issued by Granadan chief judge Yasuf b. AbT al-Qasim al-*AdarT
al-Mawwigq (d. 872/1492), is difficult to pin down and thus does not make a good example, even though it
appears that al-Mawwagq in fact issued a more lenient ruling. Al-Mawwaq’s ruling (“Obligation,” 284-88)
includes within it the fatwd of another jurist, Ibrahim al-BastT, whom Miller describes as a contemporary
of al-Mawwagq (“Obligation,” 273). In her article, Miller makes the unconvincing case, based only on al-
Mawwaq’s own words, that his fatwa is pragmatic because al-Mawwaq allowed a man to enter Christian
territory in order to pay his for his parents’ emigration and because the jurist concluded that anyone
entering enemy territory would be judged on the strength of his reason for doing so (273-75; 278-80).

The argument that this is a flexible, pragmatic ruling is weak because the details in the fatwa make it
seem as though al-Mawwaq has conceived of rescuing one’s parents as a type of captive ransoming, the
classic one valid excuse among Maliki jurists for entering enemy territory. As Miller erroneously
interprets the question posed to al-Mawwagq to request that he “present both sides of the issue,” (272)
she may have thought that al-Bast1’s opinion represented the ‘other side.” In her book, she swings the
other way without explanation, using al-Basti’s fatwd to prove the pragmatism of al-Mawwaq’s opinion as
though al-Mawwaq had authored the entire fatwd; here Miller does not mention al-BastT at all (37-38). Al-
BastT stated that Mudéjars must be ‘fagihs of themselves’” and judge whether the benefits of entering
enemy territory outweigh the negative consequences of doing so.

1% Miller, “Obligation to Emigrate,” 267.

87 1bid., 266-71.
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other.”® The jurist does not explicitly tie this to the terms of their marriage contract,
nor does he require the man to honor any other contracts he might be party to, nor
does the jurist face the question of what a man should do if settling up with his wife
would then result in his having insufficient funds with which to emigrate. Rather, al-
Haffar may have obligated the man to pay his wife her dower on ethical grounds or out
of interest for the common good (maslaha); what is important to note is that he does
not offer an explanation, moral, legal, or otherwise, as to why the man should honor his
wife’s rights prior to emigrating. Assuming that this fatwd sets forth al-Haffar’s
considered position on a contested issue - the legal probity of Mudéjars - is an
unjustified stretch of the evidence. Miller’s case that this fatwa is pragmatic in

comparison with al-WansharTsT’s rigorism or extremism is thus unconvincing.

Conclusion

Scholarly positions on the relationship of al-WansharisT’s fatwas to other Malikt
rulings on the obligation to emigrate have thus evolved over time, moving away from
an explicit condemnation of the jurist as unusually cruel, uninformed, and illiberal.
This shift has largely been effected by the introduction of additional rulings into the
discussion, forcing scholars to account for a range of opinions rather than simply those
of al-Wansharist and the jurists whom he cites, such as al-Mazar1. Abou El Fadl and
Molénat suggest that the positions adopted in these fatwas hardened over time and that

al-WansharTsT’s opinions came to be the representative or dominant ones, while Harvey

1% Ibid., 278-79 (translation), 280 (transcription).
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refers to the jurist’s fatwas as orthodox and Miller locates them at the far rigorist end of

a continuum of rulings."®’

Van Koningsveld and Wieger’s introduction of a ‘pragmatist’
and ‘hardliner,” or rigorist, typology of rulings has been influential, but as of yet no
clear consensus on how to represent al-WansharTsT’s opinions has emerged.

In the following chapters, analysis of al-WansharisT's arguments and strategic
choices will show that Asna al-matajir and the Marbella fatwa are not necessarily any
more strict or rigorist than the opinions of al-MazarT, al-“‘Abddist, or al-Wahran, the
three jurists whose opinions are held most often to be more lenient or pragmatist than
those of al-Wansharisi. A comparison of al-WansharisT's fatwds to those of his
Moroccan contempories will further show that his was not the most strict ruling on the
obligation to emigrate in his time; and an examination of later Maliki opinions on the

obligation to emigrate will demonstrate that al-WansharsT’s opinions did go on to

become the recognized authoritative precedent on this issue, for identifiable reasons.

18 For Molénat, see “Le probléme,” 394, 399; the positions of the others are cited above. Molénat’s
arguments will be taken up in chapter five.



CHAPTER TWO

Al-WansharisT in Contemporary North African Context

Chapter one aimed to establish that the immediate audiences for al-
WansharisT's two fatwds on emigration consisted of North African legal professionals
rather than lay Iberian Muslims, and that these two texts must be understood as
responses to specific questions posed by Ibn Qatiya, rather than as independent or
comprehensive treatises on the obligation to emigrate. The present chapter continues
this re-assessment of al-WansharisT's fatwds by placing them in their contemporary
intellectual and historical contexts. Understanding the contemporary context will lay
the foundation for looking back in chapter three, in order to examine al-Wansharist’s
choices of precedent, and then forward in chapter four, to explore the legacy of these
fatwas as legal precedents.

As shown in the previous chapter, a number of scholars have critiqued al-
WansharTs for demonstrating little concern for the plight of the Mudejars in his fatwas
on emigration. This assessment is correct in the sense that Mudejars who were
incapable of emigration clearly are not a major focus of either Asna al-matajir or of the
Marbella fatwa. Not only does this group fall outside the scope of the questions posed
by Ibn Qatlya, but al-WansharisT's responses also must not be viewed being exclusively
informed by and concerned with Muslims in the Christian kingdoms of Iberia. Rather,
the present chapter argues that these fatwas are best understood as contributions to a
lively contemporary juristic discourse focused primarily on the status of Muslims living

under Christian rule within Morocco itself; this is especially true of Asna al-matajir.
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This chapter will offer a brief political history of fifteenth and sixteenth century
Morocco, a preliminary inventory of one collection of fatwas issued by al-Wansharist
and his contemporaries related to Muslims living under Christian rule in Morocco, and
begin to explore al-WansharisT’s place within the intellectual milieu of late fifteenth

and early sixteenth-century Morocco.

Political History of Fifteenth and Sixteenth Century Morocco

Al-WansharisT lived in Fez from 874/1469 to 914/1508, while some of his
contemporaries who will be discussed below lived further into the sixteenth century.
As the fatwas themselves offer few specifics as to the dates or locations of the events
they describe, a broad overview of the political history of Morocco in the fifteenth and
sixteenth centuries will provide the historical context for understanding these rulings
and the reasons for their compilation. This period witnessed the rise of two dynasties,
numerous internal revolts and rebellions, significant foreign occupation, the transition
to gunpowder warfare, and an influx of Muslim and non-Muslim refugees and
emigrants from Spain.

At the opening of the fifteenth century, Sultan Aba Sa‘id “Uthman III (r. 800-
823/1398-1420) of the Marinid dynasty (r. 614-869/1217-1465) ruled Morocco from the

dynasty’s capital in Fez." Marinid rule was in decline, and Aba Sa‘ld faced a number of

! This overview is drawn primarily from the following sources: Weston F. Cook, Jr., The Hundred Years War
for Morocco: Gunpowder and the Military Revolution in the Early Modern Muslim World (Boulder, CO: Westview
Press, 1994); Jamil Abun-Nasr, A History of the Maghrib in the Islamic Period (Cambridge: Cambridge
University Press, 1987), esp. 103-118 and 206-227; Vincent Cornell, “Socioeconomic Dimensions of
Reconquista and Jihad in Morocco: Portuguese Dukkala and the Sa‘did Sus, 1450-1557,” International
Journal of Middle East Studies 22 (1990): 379-418.
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serious internal and external challenges, not the least of which was the expansion of
Portugal into Morocco. In 1415, King Jodo I ordered the occupation of Ceuta (Sabta), a
major port, trading center, and destination for West African gold caravans. The failure
of an attempt in 1419 to drive out the Portuguese contributed to widespread
dissatisfaction with the Marinid state.”

The gradual transition from Marinid to Wattasid rule began after the
assassination of Abli Sald in 1420. Abii Zakarlya’ Yahya I, the Wattasid governor of
Salé, became regent and proclaimed Abui Said’s year-old son ‘Abd al-Haqq IT heir to the
Marinid throne. Abu Zakarlya’ successfully defended Tangier from Portuguese invasion
in 1437, a feat which helped him to remain in power until his death in 1448. Although
‘Abd al-Haqq Il had meanwhile come of age, two more Wattasids acted as viziers and de
facto rulers until this last Marinid sultan established direct rule from 1459 to 1465.

Portugal considerably expanded its holdings and influence in Morocco during
the final years of Marinid rule. Under King Affonso V, Lisbon concluded direct
commercial treaties and contracts with a number of client towns on Morocco’s Atlantic
coast, including Salé, Anfa (now Casablanca), Safi, and Azammur.’ In 1458, Portugal
occupied the port of Al-Qsar al-Saghir (al-Qasr al-Saghir), between Tangier and Ceuta; a
siege to recover the town was unsuccessful.* Two years later, Safi formally seceded

from Morocco and allied with Portugal.® Affonso also launched the first of several

? Abun-Nasr, History of the Maghrib, 114.

* Cook, Hundred Years War, 86-87; Cornell, “Reconquista,” 381.

* Cook, Hundred Years War, 88, 93. Abun-Nasr’s History of the Maghrib (115) incorrectly records this as al-
Qasr al-Kabir, an inland town further south.

> Cornell, “Reconquista,” 381.
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unsuccessful attempts to take Tangier in 1460, and authorized raids against several
ports, including Asilah (Arzila), al-‘Ara’ish (Larache), and Tetouan.’

After seizing control from his Wattasid vizier in 1459, ‘Abd al-Haqq had ordered
most of the Banii Wattas in Fez killed.” According to the traditional Moroccan account,
‘Abd al-Haqq then appointed a Jew, Hartin, as vizier.® This deeply unpopular move was
made the more so when Harin, the Jewish vizier, extended taxation to two
traditionally exempt groups, the sharifs (those who could claim descent from the
Prophet Muhammad) and the ‘ulama’. In 1465, ‘Abd al-“Aziz al-Waryagli, a preacher at
the Qarawiyin mosque, responded by leading a general revolt in Fez. The Idrisid
Muhammad al-Haf1d al-‘Imrant al-Jit, the leader of the sharif community in Fez, was
proclaimed the new ruler, and ‘Abd al-Haqq was assassinated upon his return from a
military campaign. While Mercedes Garcia-Arenal has analyzed the available sources
and found much of this account to be legendary, it is clear that the people of Fez were
heavily burdened by the taxes required to support “Abd al-Haqq’s campaigns against
the Portuguese, the Spanish (who reclaimed Gibraltar in 1462), and those Wattasids
who controlled cities outside of Fez.” Among a number of competing interests and
alliances within Fez, the sharifs managed to seize power when this discontent turned
into rebellion and brought the Marinid line of sultans to an end.

Idrisid rule was limited to Fez and lasted only a few years; in 876/1472,

Muhammad al-Shaykh al-Wattas (r. 1472-1504) overthrew al-Jiti and installed himself

¢ Cook, Hundred Years War, 88.

7 Mercedes Garcia-Arenal, “The Revolution of Fas in 869/1465 and the Death of Sultan “Abd al-Haqq al-
Marini,” Bulletin of the School of Oriental and African Studies 41, no. 1 (1978): 43.

8 Ibid., 45.

° 1bid., 65.
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in Fez as the first independent Wattasid sultan.’ In this interim between the Marinid
and Wattasid dynasties, a plague ravaged Fez (1468), the Portuguese destroyed Anfa in
retaliation for a trade embargo (1468-69), and al-Wansharisi took up residence in Fez
(1469). While besieging Fez, Muhammad al-Shaykh was forced to cede Asilah and
Tangier to the Portuguese (1471); he also signed a twenty-year peace treaty with
Affonso.

For the remainder of the fifteenth century, the Wattasid state continued to face
rivals for power, conducted regular raids against Portuguese holdings, and began to
absorb a large number of Andalusi refugees as the ‘Reconquista’ came to an end in
1492." Portugal’s commercial penetration in Morocco grew through warfare as well as
through economic incentives which were offered to nobles or whole populations which
agreed to subordinate themselves to Portuguese rule. Affonso took al-°‘Ara’ish in 1473
and King Jodo II (r. 1481-1495) established armed forts (feitorias) in Azammur and Safi in
the 1480’s. Muhammad al-Shaykh was able to prevent the construction of a fort inland
from al-‘Ara’ish in 1489, but only in exchange for a ten-year extension of the peace
treaty set to expire in 1491. Portuguese expansion continued under King Manuel (1495-
1521), along with frequent raids of the countryside, while Spain occupied Melilla in
1497. An Idrisid sharif founded Chefchaouen in the Rif in the 1470’s and encouraged
AndalusT emigrants to join in a jihad against the Portuguese and their Moroccan tribal
allies; these attacks amounted primarily to raids. While welcomed in areas such as

Chefchaouen, where they contributed valuable military expertise, Andalusi emigrants

0 Cook, Hundred Years War, 98.
1 1bid., 109-127.
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were met with resentment and hostility elsewhere; a number of tribes near Tetouan
even appealed to the Portuguese in Ceuta to help dispatch these refugees."

In the early sixteenth century, Leo Africanus described Moroccans as suffering
such misery as a result of war and famine that “many gladly became slaves to escape.””’
Historian Weston Cook characterizes the Portuguese and Wattasids in this period as
competing “to co-opt, raid, loot, tax, and protect towns, tribes, and territories which
had attained a level of self-government that the King, the Sultan, and many modern

”** While some regions were conquered militarily, in

historians described as anarchic.
others, largely autonomous towns and tribes sought protection from a range of
masters. In 1504 Spain occupied Agadir, which Portugal quickly seized in 1505; as of
1509, a treaty between the two powers restricted Spain’s activities in Morocco to the
Mediterranean coast and gave Portugal a free hand on the Atlantic.” The Wattasids
attempted to recapture ports such as Asilah and Safi in 1508 but were unsuccessful; a
second attempt on Safi by a Moroccan leader form the south was thwarted in part by
tribal informants to the Portuguese. Moroccan mercenaries also fought and spied for
Portugal under Moroccan tribal leaders, or qa’ids." Fearing this type of collaboration
with the enemy, Sultan Muhammad al-Burtuqali (r. 1504-1526) forcefully evacuated

several towns near Safi and Azammur and relocated disloyal tribes near Ma“miira prior

to battles in 1514 and 1515."

21bid., 113, 147.

B Quoted in Cook, Hundred Years War, 137.
“1bid., 137.

15 Tbid., 138.

16 1bid., 146.

7 Cook, Hundred Years War, 153-54.
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Tribal leaders serving as regional rulers also assisted the Portuguese in the
economic exploitation of inland areas.”® The most prominent such ga’id was Yahya b.
Tafuft (d. 1518), whom King Manuel invested as ruler of Safi and the surrounding
Dukkala region in 1516."” Yahya b. Ta“fuft was paid a generous salary, received bribes
from regional merchants in exchange for favors, and supervised troops who collected
taxes from the willing ‘Moors of peace’ while raiding unwilling or suspect areas.
Manuel even planned to petition the Pope to allow Portugal to arm loyal Muslims, an
act as prohibited by Christian law as was selling arms to Christians under Muslim law.”

The first half of the sixteenth century was also marked by the rise of the Sa‘dian
sharifs in the Sts region of southern Morocco.” Muhammad al-Qa’im b. “Abd al-
Rahman’s (d. 1517) recognition as chief of Stis in 1510 was partly a result of Portugal’s
need for a local representative with whom to negotiate. With the support of the
Jaziiliya Sufi order, al-Qa’im organized a movement opposed to both the Portuguese
and their tribal allies (including Yahya b. Ta“fuft) and to the Wattasids. The Sa‘dians
acquired weaponry through trade with Spanish, French, and Genoese merchants, and
came to dominate the Siis by 1514. After al-Qa’im’s death in 1517, his son Ahmad al-
Araj succeeded him and took control of Marrakesh in 1524. When Wattasid al-
Burtugqali then died in 1526, his successor Aba al-‘Abbas Ahmad al-Wattas (r. 1526-1545)
led a series of unsuccessful military campaigns against the Sa‘dians in response to the

latter’s refusal to submit taxes to the Wattasid state.

'8 Cornell, “Reconquista,” 386.

1 1bid., 386; Cook, Hundred Years War, 149.

2 1bid., 155.

*! Cook, Hundred Years War, 167-87; Abun-Nasr, History of the Maghrib, 209-13.
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The Wattasids and Sa‘dians each signed initial pacts with Portugal in 1526 in
order to focus on the conflict with each other.”” After Portugal’s truce with the Sa‘dians
expired in 1532, al-Araj and his brother Muhammad al-Shaykh resumed attacks on the
feitorias, and in 1541 succeeded in taking control of Fort Santa Cruz (Agadir).” From
this point forward Portugal’s presence in Morocco steadily declined; King Jodo III (r.
1521-1557) withdrew from Safi and Azammur the same year, and from al-Qasr al-Saghir
and Asilah five years later. The Wattasids meanwhile had signed a new truce with
Portugal in 1536 after their own defeat in a battle with the Sa°dians, and in 1538 Sultan
Abi al-“Abbas secured the support of Fez’s chief judge ‘Abd al-Wahid b. al-Wansharist
(Ahmad al-WansharisT’s son) for the Treaty of Fez, a formal Portuguese-Wattasid peace
treaty.”® Abu al-°Abbas was forced to renounce the treaty in 1543 in the face of
widespread resentment.”

A Sa“dian civil war which resulted in Muhammad al-Shaykh’s 1544 victory over
his brother al-A°raj preceded the former’s conquest of Morocco from his capital at
Marrakesh.” Muhammad al-Shaykh captured the Wattasid sultan in the 1545 Battle of
Darna, released him in exchange for the control or vassalage of most major cities in the
north, and later recaptured him while conquering Fez in 1549-50. Chief judge ‘Abd al-
Wahid al-WansharTsi was ordered assassinated during this conquest because of his
opposition to the incoming Sa‘dians.” The Wattasids reclaimed power for several years

with help from the Ottomans in Algeria, but suffered a more decisive defeat in 1554; in

2 Cook, Hundred Years War, 177.

2 1bid., 182-199.

*Ibid., 185, 194-95.

% 1bid., 203.

*1bid., 200-11.

7 vidal Castro, ““Abd al-Wahid,” 153.
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the course of this final Sa‘dian-Wattasid conflict, both sides hired Christian
mercenaries from Spanish and Portuguese territories in Morocco.”

In the second half of the sixteenth century, the Sa‘dians consolidated their rule
over Morocco and then expanded southward under the dynasty’s greatest ruler, Ahmad
al-Mansur (r. 1578-1603).” After Muhammad al-Shaykh was assassinated in 1557 by
Ottoman Turks in his bodyguard, his successor “Abd Allah al-Ghalib (r. 1557-1574) made
peace with France in 1559 and with Spain in 1564, despite the latter’s seizure of an
island off Morocco’s Mediterranean coast. ‘Abd Allah al-Ghalib’s son and heir
Muhammad al-Mutawakkil (r. 1574-76) ruled only briefly prior to defeat at the hands of
his uncle “Abd al-Malik (r. 1576-78), who was supported by the Ottomans. The mixture
of contending forces and demographic influences in Morocco at the time were well
represented in the Battle of Wadi al-Makhazin two years later, where al-Mutawakkil
attempted to regain power from ‘Abd al-Malik with the help of Portugal. King
Sebastian (r. 1557-78) of Portugal was killed in battle along with both Sa‘dian sultans;
al-Mutawakkil was undermined in part by the defection of a large number of Andalust
soldiers to ‘Abd al-Malik’s camp, where they fought alongside or against Turks, Berbers,
foreign mercenaries, and European renegades and converts (‘uliij). After the dust
settled, “Abd al-Malik’s brother Ahmad al-Mansiir presided over a quarter century of
relative peace within Morocco and profitable expansion, in the 1590’s, into the Songhay

empire to the south.

% Ibid., 218-24.
#1bid., 224-65; Abun-Nasr, History of the Maghrib, 212-17.
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Al-Zayyati's al-Jawahir al-mukhtara

The fifteenth and sixteenth centuries thus witnessed the founding and rapid
expansion of Portuguese feitorias and Spanish presidios, along with the alliances and
treaties with Moroccan cities, tribes, and sultans which allowed Portugal to maintain
profitable trade relations in North and West Africa. Moroccan Muslims had been
paying tribute to Portuguese rulers, serving in their armies, spying for them, and
strengthening their economy through trade for the better part of a century when al-
Wansharisi wrote Asna al-matdjir from the Wattasid capital where Muhammad al-
Shaykh had just agreed to extend for another ten years a twenty-year peace treaty with
Portugal. The Spanish would capture Melilla a few years later (1497), and Portugal
would continue to expand its holdings in Morocco until the 1541 evacuations of several
prominent feitorias.

Given this historical context, it should not surprise us that the proper
relationships between Moroccan Muslims and Christian conquerors should have been
the subject of legal rulings or of a developed juristic discourse among al-Wansharist's
contemporaries. Nor should we be surprised necessarily that this body of rulings is not
included in the Mi‘yar; al-Wansharist had already chosen to devote substantial space in
his collection to Asnd al-matgjir and to the Marbella fatwa, which address similar
concerns. He also could not have included those rulings which were drafted
subsequent to the completion of the Mi‘yar.

The present study is limited to a preliminary inventory and analysis of the

relevant rulings contained in the jihad chapter of one Maghribi fatwa collection, al-
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ZayyatT's Al-Jawahir al-mukhtara fi-ma waqaftu “alayhi min al-nawazil bi-Jibal Ghumara
(Selected Jewels: Legal Cases I Encountered in the Ghumara Mountains). There are two
reasons for this limitation. First, this compilation appears to contain the largest
number of fatwas related to Muslims living under Christian rule, or otherwise
interacting with foreign occupiers, in Morocco. Mubarak Jaza’ al-Harb, a professor of
Islamic Law at the University of Kuwait, lists nearly eighty Maghribt

fatwa collections in a recent article, about three dozen of which post-date the
Portuguese occupation of Ceuta.” Yet many of these are fairly inaccessible or have
been lost, or include the fatwds of only one or a few selected jurists, or do not include
rulings on jihad, among other qualifying factors.”® After preliminary consultation of a
handful of the most accessible and promising compilations, I found al-Jawahir al-
mukhtara to be the most fertile source of rulings on the status of Muslims under
Christian rule in fifteenth and sixteenth century Morocco.” While al-Wazzani's larger
and smaller fatwa compilations (al-Mi‘yar al-jadid and al-Minah al-samiya) include a

substantial number of rulings related to foreign occupation in the Maghrib from the

**Mubarak Jaza’ al-Harb, “Namadhij min juhid fuqaha’ al-Malikiya al-Maghariba {1 tadwin al-nawazil al-
fightya,” Majallat al-Sharia wa’l-Dirdsat al-Islamiya 21, no. 64 (2006): 339-47. The late Moroccan professor
‘Umar al-JidT included a similar list in his Muhadarat f7 tarikh al-madhhab al-Maliki fi al-gharb al-Islamt
([Rabat]: Manshiirat “Ukaz, 1987), 105-110.

3! By fairly inaccessible I mean, for example, those compilations for which al-Harb and al-Jidi list only one
known manuscript located in a remote manuscript library. For many of the collections, these authors do
not refer to any known extant copies. It may be that some of the works listed, especially those which
consist of the fatwas of a single jurist, may never have existed as independent collections; the authors
may presume the possible existence of these collections because of the inclusion of a large number of a
given jurists’ rulings in other compilations.

32 Al-TustlT’s fatwa compilation, Al-Jawahir al-nafisa fi-ma yatakarraru min al-hawadith al-ghariba (“Precious
Jewels, Concerning Difficult Recurring Cases”) is the next most promising compilation for rulings
relevant to this time period and issues, but it is also unpublished. As al-Jawdahir al-nafisa is larger and
later, it will require greater effort to identify those rulings relevant to this period. Al-Tusali identifies al-
Jawahir al-mukhtdra as one of the primary sources for his own compilation, so I have thus far restricted
my exploration of al-Jawahir al-nafisa to this same section of al-Zayyati's chapter on jihad as it is
reproduced in the later jurist’s text. I have consulted two manuscript copies of al-Jawahir al-nafisa: Ms.
12575, Hasaniya Library, Rabat; Ms. 5354, Tunisian National Library, Tunis.
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fifteenth century through the colonial period, those relating to fifteenth and sixteenth
century Morocco are taken from al-Jawahir al-mukhtdara and tend to be presented in
summary form. Second, al-Zayyati’s collection contains enough rulings to contribute
substantially to our knowledge of the juristic discourse on Muslims living under
Christian rule during or shortly after al-WansharisT’s lifetime. This is not an exhaustive
study; our understanding of rulings during this period will increase further as

additional collections are examined.

Biography of al-Zayyati

‘Abd al-°Aziz b. al-Hasan b. YTsuf al-ZayyatT (d. 1055/1645) appears in a limited
number of biographical notices, none of which lists his place or date of birth. In Nashr
al-Mathani, Muhammad al-Qadirt (d. 1187/1773) includes a brief entry for “Abd al-°Aziz
and a longer notice for his father, Aba al-Tayyib al-Hasan b. Yasuf b. Mahdr al-Zayyatt
(d. 1023/1614).” Al-Hasan was born in 964/1557 in a village near Tetouan, after his
family, members of the Banti “‘Abd al-wadd, a Zanata Berber tribe from Tlemcen, fled
political unrest. Once in Morocco, the family joined the Banti Zanata tribe from the
Ghumara region in the north. ‘Abd al-°Aziz was most likely born in Fez, where his
father acquired a thorough education in the religious sciences and authored a number
of commentaries on legal and other works. The year prior to his death in 1023/1614, al-
Hasan left Fez for Jabal Kurt, where he lived alone until he fell ill and died. Al-Qadirt
notes only that he left when the country came to be in turmoil and the situation in Fez

became serious, by which he appears to mean politically unfavorable for jurists.

3 NM 2:30 (‘Abd al-°Aziz), NM 1:198-99 (al-Hasan). Both notices are reproduced in MA (4:1421 and 3:1218-
19).
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Al-NasirT elaborates on this turmoil in his chronicle al-Istigsa, listing al-Hasan al-
Zayyati among those scholars who fled Fez because of a fatwa issued by a number of the
city’s scholars in the wake of the Spanish occupation of al-‘Ara’ish.”* After Sultan
Ahmad al-Mansiir’s death in 1603, his three sons fought for control of the Sa“dian state.
One of them, Muhammad al-Shaykh 11 al-Ma’'muan (d. 1613), helped Spain to occupy al-
‘Ara’ish in 1610, in exchange for military assistance in Morocco; he succeeded in
intimidating the ‘ulama’ of Fez into recognizing his authority.” Facing general outrage
for this act, al-Ma’'miin subsequently demanded a ruling from the jurists of Fez as to the
permissibility of his having surrendered al-°Ara’ish in order to ransom his sons, whom
he had been forced to leave behind in Spain.** While many of the city’s jurists duly
authored a fatwa justifying the exchange of a city for the ruler’s sons, al-QadirT notes
that they did so out of fear, while other jurists fled so that they would not be forced to
lend their names to the document, or simply fled because of the ruling, presumably in
fear or disapproval. Al-Ma’miin was killed in 1022/1613, the same year in which al-
Hasan al-ZayyatT left Fez; al-Ma'miin’s son “Abd Allah then assumed control of Fez but
continued to be shunned by many of the city’s leaders.”

Al-QadirT’s brief notice for “Abd al-*Aziz describes him as a distinguished jurist,

professor, and Qur’an reciter.” His maternal grandfather was Aba al-Mahasin al-Fast

** Ahmad b. Khalid al-NasirT al-Salaw (d. 1897), Kitab al-Istigsa li-akhbar duwal al-Maghrib al-Agsa, ed.
Muhammad Hajji, et al. (Casablanca: Manshiirat Wizarat al-Thaqgafa wa’l-Ittisal, 2001), 5:238. In addition
to this dynastic crisis, a cholera epidemic lasted from 1598-1608, was accompanied by a famine in 1604-
1608, and was followed by the temporary influx of an estimated 300,000 Moriscos during the expulsions
of 1609-1614. Cook, Hundred Years War, 273-278.

% Abun-Nasr, History of the Maghrib, 219-20.

% Al-Nasird, al-Istigsa, 5:238.

%7 Abun-Nasr, History of the Maghrib, 220

BNM, 2:30; MA, 4:1421.
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(d. 1013/1605), founder of the al-Fasiya Sufi order.” “Abd al-°Aziz died in Tetouan in
1055/1645 and was buried outside of Bab al-Magabir where a domed shrine marks his
burial site. Muhammad al-Saghir al-Ifrani (d. ca. 1154/1741) notes that ‘Abd al-°Aziz
was a man of great piety and asceticism, and that his shrine is well-known and visited.*
Muhammad Hajji, Muhammad Dawid, Zirikli, and Kahhala all present composite
notices drawn from those of al-Qadiri, al-Saghir al-Ifrani, and a variety of less-
accessible printed and manuscript sources which provide additional details.” “Abd al-
‘Aziz’s kunyd is given as Abli Muhammad in some sources and Abi Faris in others;
Kahhala notes both variants. The jurist studied a variety of subjects in Fez and
Tetouan, especially with his maternal uncle Muhammad al-*Arabi al-Fasi (d.
1052/1642)," prior to travelling to Marrakesh and to Egypt to learn from the most
renowned scholars in the field of gira’at, or the ‘readings’ of the Qur’an. Upon
completion of his education, ‘Abd al-°Aziz devoted himself to teaching and writing in
Tetouan. He also served as the imam of Tetouan’s Jami® al-Qasaba.” °Abd al-°Aziz
authored a number of works, including a commentary on a work by his aforementioned

uncle, a work on the gira’at, and al-Jawahir al-mukhtara.

% Abii al-Mahasin Yasuf b. Muhammad al-FasT (d. 1013/1605). SN, 1:428.

“Muhammad b. al-Hajj b. Muhammad b. °Abd Allah al-Saghir al-1frani (d. ca. 1154/1741), Safwat man
intashara min akhbar sulahd’ al-qarn al-hadi ‘ashar, ed. °Abd al-Majid Khayyali (Casablanca: Markaz al-Turath
al-Thaqaft al-Maghribi, 2004), 157.

* Muhammad al-Hajji, al-Haraka al-fikriya bi’l-Maghrib fi ‘ahd al-Sa“diyin (Rabat: Dar al-Maghrib 1i’l-Ta’lif
wa’l-Tarjama wa'l-Nashr, 1977-78), 2:421; Muhammad Dawtid, Mukhtasar Tarikh Titwan (Tetouan: Ma‘had
Mawlay al-Hasan, 1953), 279-80; ZK, 4:16; MM, 2:159.

2 Abii °Abd Allah Muhammad al-Arabi al-Fasi (d. 1052/1642). SN, 1:437-38.

* Abii al-‘Abbas Ahmad al-Rahiini (d. 1373/1953), ‘Umdat al-Rawiyin fi tarikh Tittawin, ed. Ja*far b. al-Hajj al-
Sulami (Tetouan: Manshiirat Jam‘iyat Titwan Asmir, 1998-2006), 4:77-78; Dawiid, Mukhtasar Tarikh Titwan,
279-80.
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Al-Jawahir al-mukhtara

Despite the fact that this fatwa collection remains unedited, the large number of
manuscript copies preserved in Moroccan libraries suggests that the work was popular.
Dawiid notes the presence of a 400-page copy in his own library, al-Khizana al-
Dawiidiya in Tetouan; other libraries holding at least one copy of the compilation
include the General Library and Archives in Tetouan; the Hasaniya Library, the
Moroccan National Library, and the °Allal al-FasT Institute, all in Rabat; and the
Mu’assasat al-Malik ‘Abd al-°Aziz Al Sa“td (Fondation du Roi Abdul Aziz) in
Casablanca.” 1did not encounter any copies of the work in the Algerian or Tunisian
national libraries or their catalogues. In Morocco, I was able to obtain three copies of
al-ZayyatT's chapter on jihad, selected from among those copies of al-Jawahir al-
mukhtara’s second volume that I was able to consult.” Based on these three

manuscripts, I have prepared a partial edition of this chapter, included here as

“ Dawiid, Mukhtasar Tarikh Titwan, 279-80. The General Library and Archives in Tetouan holds at least
three copies of this work, under manuscript numbers 178, 1041, and 897. According to the card
catalogue, the Hasaniya library holds copies under the following manuscript numbers: 1436, 2476 (vol. 1),
2500 (vol. 1), 2837, 5862 (vols. I-IT), 8509 (vol. I1), 9540 (vol. 1), and 9993 (falsely identified; this is not al-
Jawahir al-mukhtara). The Moroccan National library holds copies under the following manuscript
numbers: 1698D (vols. I and 11), 3832D, 66]. All three copies are listed in the card catalogue, while the
first is additionally catalogued in: Y. S. “AllGsh and °Abd Allah al-Rajraji, Fihris al-makhtutat al-Arabiya al-
mahfiiza fi al-Khizana al-“Amma bi’l-Ribat, al-Qism al-Thani [Part Two] (1921-1953), 2™ ed., (Casablanca: Al-
Khizana al-‘Amma lil-Kutub wa’l-Watha’iq, 2001), 1:274. The °Allal al-Fasi Insitute holds one volume
under manuscript number 621; the volume is included in the library’s catalogue: ‘Abd al-Rahman b. al-
“Arabi Al-Hurayshi, al-Fihris al-mijaz li-makhtatat Mu’assasat “Allal al-Fast (Rabat: Mu’assasat °Allal al-Fas;,
[1992]-1997), 3:191. The Mu’assasat al-Malik “Abd al-°Aziz Al Sa“Gid holds one copy of the second volume
under manuscript number 584, which may be found in the library’s online catalogue or in: Muhammad
al-Qadiri, Ahmed Ayt Balld, and °Adil Qibal, Fihris al-makhtitat al-*Arabiya wa'l-Amazighiya (Casablanca:
Fondation du Roi Abdul Aziz Al Saoud pour les Etudes Islamiques et les Sciences Humaines, 2005), 1:169-
70.

* This chapter was consistently located at the beginning of the second volume. The three manuscripts
from which I obtained copies of this chapter are: General Library and Archives, Tetouan, ms. 178 (vols. I-
I, 412 pages total, MaghribT script, copied 1102/1691); Hasaniya Library ms. 5862 (vols. I-I1, 401 pages
total; Maghribi script; no date or copyist’s name); Moroccan National Library ms. 1698D (vols. I-11, 394
and 318 pages respectively, MaghribT script, no date or copyist’s name). For the manuscript page
numbers of the chapter on jihad, see Appendix D. I selected these three manuscript copies based on
readability, condition, prior references in the existing literature, and library policies regarding
reproductions.
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Appendix D, covering those fatwds relating to emigration and to the status of Muslims
living under Christian rule or paying tribute to foreign occupiers. Appendix C consists
of translations of selected fatwas included in the edition.

Thus far, very little has been written on al-Jawahir al-mukhtara. Hossain
Buzineb’s article summarizing some of the opinions contained in al-Zayyati's chapter
on jihad has been discussed in chapter one.*® In an unpublished thesis submitted to the
University of Muhammad V in Rabat, Omar Benmira listed this collection among his
primary sources for a study on rural Morocco in the fourteenth and fifteenth
centuries.” Nonetheless, he devoted only a paragraph to a description of the work,
noting that al-ZayyatT is the only source for a large number of fatwas issued in the
fourteenth and fifteenth centuries, that the collection is a particularly good source of
rulings related to the countryside, and that the generous historical details provided by
these rulings make up for a lack of elaborate legal excursuses.*”® Mohamed Monkachi
authored a short article analyzing seven fatwas pertaining to rural women included in
al-Jawahir al-mukhtara.”” Mohamed Mezzine also drew upon this compilation as part of
his dissertation research, and later wrote a number of articles based on the rulings
contained in particular chapters of al-Jawahir al-mukhtara, including a chapter analyzing
funeral practices and beliefs about death in ninth/fifteenth century Morocco and two

articles directly related to the topic at hand: one concerning the relations between

* See above pp. 91-92.

7 Omar Benmira, “Al-Nawazil wa'l-Mujtama®: musahimat fi dirdsat tarikh al-badiya bi'l-Maghrib al-Wasit (al-
garnan al-thamin wa’l-tasi‘/14 wa 15)” (Master’s thesis, University of Muhammad V, Rabat, 1988-89), 24.

* Benmira was writing prior to the publication of modern editions of al-WazzanT’s larger and smaller
fatwa collections, but lithograph editions would have been available. The author suggests that al-
Wansharisi tended not to include many rulings issued by his contemporaries in Fez, unless those rulings
were part of a juristic discourse in which al-WansharisT himself was involved (39 n. 19; 40, n. 22).

* Mohamed Monkachi, “Lecture des moeurs de la femme rurale marocaine a travers les nawazil de Ziyati:
La region de Ghomara au XVII® Siécle,” in Femmes rurales, ed. Aicha Belarbi, et al. (Casablanca: Fennec,
1996), 119-126.
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foreign-occupied territories and the communities surrounding them in Fez’s region of
influence in the ninth/fifteenth and tenth/sixteenth centuries, and one on jihad in the
tenth/sixteenth and eleventh/seventh centuries.”

In the first of these articles, Mezzine surveys all of the fatwas contained in al-
ZayyatT's chapter on jihad, noting that most of the cases date to the sixteenth century
and that the Ghumara region® in northern Morocco, which was continually assailed by
Portuguese incursions, and was home to numerous centers of jihad directed toward the
foreign occupied territories.”” Mezzine argues that warfare, in the form of raids and
ambushes, was a constant reality in this region and period, but that Christian and
Muslim communities also adapted to one another over time and were concerned to
maintain mutually beneficial exchanges.” The cases recorded by al-Zayyati treat a
range of topics, including the conduct of raids, the sincerity of converts to Islam who
return to dar al-harb, converts who remain among Muslims but are suspected of
espionage, the sale of cows and weapons to the Christians, buying wine and Arabic

books from them, Jewish traders suspected of espionage, and other such concerns.

> Monkachi (“La région,” 121 n. 5) refers to Mezzine’s dissertation, and Benmira (“Al-Nawazil,” 40 n. 23)
refers to another of Mezzine’s articles, neither of which I was able to consult. The other articles are:
Mohammed Mezzine, ““Al-Mawt T Maghrib al-qarn al-aGshar min khilal kitab ‘al-Jawahir’ lil-Zayyati,” in
al-Tarikh wa-Adab al-Nawazil: dirasat tarikhiya muhdah lil-fagid Muhammad Zunaybar, ed. Muhammad al-
Mansiir and Muhammad al-MaghrawT (Rabat: Mansharat Kulliyat al-Adab wa'l-“Uliim al-Insaniya, 1995),
101-117; Mezzine, “Les relations entre les places occupies et les localités de la region de Fés aux XVIéme
siecles, a partir de documents locaux inédits: Les Nawazil,” in Relaciones de la Peninsula Ibérica con el
Magreb, siglos XIII-XVI: Actas del cologuio celebrado en Madrid, 17-18 de diciembre de 1987, ed. Mercedes Garcia-
Arenal and Maria Viguera (Madrid: Consejo Superior de Investigaciones Cientificas, 1988), 539-60;
Mezzine, “Jihdad au pays Jbala (XVIéme siécles): Effervescence et regulation,” in Jbala: histoire et société:
études sur le Maroc du Nord-ouest, ed. Ahmed Zouggari, et al. (Paris: Editions du CNRS, 1991), 61-87.

> This region is defined inconsistently in the literature. Monkachi (“Lecture,” 119) defines the area most
broadly, as inclusive of the Kingdom of Fez, Salé, Meknes, eastern Morocco, and the Rif. Mezzine
(“Jihad,” 62-63) defines the Ghumara as the northern region which was once associated with the
confederation of Berber tribes of the same name, and which is now known as Jbala. This includes the
mountains and ports in the north and northwest of the country.

2 Mezzine, “Les relations,” 544-45.

** 1bid., 545-46, 549.
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Mezzine concludes that over the period 1415-1578, jurists’ responses tended to become
more moderate or liberal as a focus on jihad gave way to diplomacy between the
Christian-occupied territories and the surrounding communities or central authorities;
unfortunately, the author does not support these impressions with a comparison of
particular fatwds issued at different times.™

Al-Jawahir al-mukhtara is less central to Mezzine’s second article on jihad, in
which he argues that the mountainous Ghumara region, long seen as a refuge for rebels
fleeing defeat or fomenting revolt, witnessed a shift in the sixteenth and seventeenth
centuries from a center of rebellion against the central state to one of jihad against the
foreign enemies of the Wattasid, Sa“dian, and ‘Alaw1 dynasties.”” Mezzine also argues
that this jihad developed from independent efforts led by local marabouts, to a more
regularized movement justified and promoted by the elite juristic class, which
attempted to balance the interests of the mujahidiin with those of the central state.”® As
an example of this last point, the author cites al-ZayyatT's inclusion of a long fatwa
issued by his uncle Muhammad al-*Arabi al-Fasi (d. 1052/1642) in response to a five-
part question submitted to a number of Maghribi scholars in 1040/1630. Al-‘Arabi al-
FasT's answers that fighting to recover foreign-held territories is an individual
obligation, and that jihad is not dependent upon the leadership of the sultan in
northern Morocco, although it must await his command on the south; for Mezzine, this
response is indicative of a developed scholarly discourse which encouraged jihad

without seriously threatening the treaties signed by the central power.

54 Ibid., 554-56.
> Mezzine, “Jihad,” 61-87
*1bid., 81-84.
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Finally, Lahsan al-YaibT's al-Fatawa al-fighiya ft ahamm al-qadaya min ‘ahd al-
Sa‘diyin ila ma qabla al-himaya (“Legal Rulings on the Most Important Issues from the
Sa‘dian Era Until Just Before the Protectorate”) engages many of the opinions included
in al-ZayyatT's chapter on jihad, although he refers to these rulings as they appear in al-
Tustl’s and al-Wazzani's later compilations > In a chapter analyzing Maghribf jurists’
responses to foreign occupation in Morocco and to colonial expansion in Algeria, al-
Yiibi identifies a number of discrete legal issues addressed by these jurists: the
importance of jihad, the obligation to participate in efforts to recover Portuguese and
Spanish-held territory, the permissibility of conducting jihad without the ruler’s
consent, the obligation to emigrate from the occupied territories, the permissibility of
trading with the occupying powers, the consequences of Muslims’ spying for the
enemy, the status of those who fight for the enemy, the determination of apostasy, and
the legality of treaties signed between Muslims and the enemy. Within each category,
al-YTb1 briefly summarizes the positions held by a series of jurists during the Sa“dian
and “AlawT periods; this often requires breaking complex fatwas into a number of pieces
which are addressed in separate sections according to each discrete legal issue.

In what follows, I treat the narrower set of fatwas which are included in
Appendix D, representing the section of al-Jawahir al-mukhtara which is most concerned
with emigration from, and friendly relations with, Morocco’s foreign-occupied
territories. A brief biography of each jurist is presented along with a summary of his
fatwa or fatwas. It is hoped that this approach will help illuminate not only the

positions adopted by Moroccan jurists, but also several features of ifta’ and of the

*7 Lahsan al-Yabi, al-Fatawa al-fighiya fi ahamm al-qadaya min ‘ahd al-Sa‘diyin ila ma qabla al-himaya ([Rabat]:
Wizarat al-Awqaf wa'l-Shu’tn al-Islamiya, 1998), 175-245.
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dynamics of the juristic discourse on these issues during and shortly after al-

Wansharist's lifetime.

Ibn Bartal

In the section of al-Jawahir al-mukhtara under discussion, al-Zayyatt includes
three fatawd issued by this same jurist, whose identity remains obscure. The fullest
form of his name appears in the third fatwd, as “Abu al-Hasan “AlT b. ‘Abd Allah b. “Al1 al-
Aghsawt, who I believe is known as Ibn Bartal.”® Al-Zayyati signals this same
uncertainty regarding this jurist’s ism shuhra (name by which he is known) in all three
instances. The name appears in this same form in al-TusTlT’s al-Jawahir al-nafisa, but al-
Wazzani apparently misreads the name and renders it Abd al-Hasan “Ali b. “Abd Allah
al-AnsarT in his al-Nawazil al-sughra.” Following al-Wazzani, al-Ytbi records the nisba as
al-AnsarT, and further states that this jurist is known as Ibn Qartal; I have been unable
to locate the biographical notice which al-YTbi cites for this figure.*

That the name that this jurist is purportedly known by is uncertain and
inconsistent suggests that he was not very well known, and a search for all variants of
his name has failed to produce any dedicated biographical notices. I have only been
able to locate one mention of this jurist, in Ibn “Askar’s Dawhat al-nashir li-mahdsin man
kana bi'l-Maghrib min mashdyikh al-qarn al-“ashir, devoted to scholars active in the

tenth/sixteenth century. In his entry for Aba “Imran Misa b. al-“Uqda al-Aghsawt (d.

> See Appendix C, 406; Appendix D, 418.

> Al-Wazzani, al-Nawazil al-sughra, 1:419. Although AnsarT and Aghsawt look alike, the manuscripts of al-
Zayyati and al-Tusali clearly record al-Aghsawi, which is not an uncommon Moroccan name.

% Al-Yiibi, Ahamm al-Qadaya, 212. The reference is to an earlier edition of Makhlif’s Shajarat al-nar al-
zakiya than the one at my disposal, but after an extensive search in the newer edition I have not been
able to find this entry, nor have I located a similar figure in any other biographical works.
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911/1506), Ibn “Askar states that this FasT jurist studied with al-°Abdast and al-Mawasi
and that he was a contemporary of al-Waryagli and Ibn Bartal.” The other three jurists
named here are presumably AbGi Muhammad °Abd Allah al-°AbdusT (d. 849/1446), Abu
Miisa Tsa b. Ahmad al-Mawasi (d. 896/1491), and “Abd Allah al-Waryagli (d. 894/1488-
89), who will all be discussed below. Ibn ‘Askar’s notice is reproduced in al-Kattani’s
Salwat al-anfas wa-muhdadathat al-akyas bi-man ugbira min al-‘ulama’ wa’l-sulaha’ bi-Fas,
which provides further biographical details for Misa b. al-“Ugda but no additional
mention of Ibn Bartal.” In an entry for another al-Aghsawf, al-Kattani writes that the
Ghasawa are one of the tribes of the Zabib mountains, which the editors of al-NasirT’s
al-Istigsa’ place south of the Ghumara range.”

Although Van Koningsveld and Wiegers identify the Ibn Bartal whose fatwas
appear in Jawahir al-mukhtara with another Ibn Bartal who was a contemporary of
AndalusT scholars Ibn Rabt* (d. 719/1319) and Ibn al-Fakhkhar al-Judhami (d. 723/1323),
these cannot be the same jurist.* The Ibn Bartal of Jawahir al-mukhtara answers a
question about a man from (Portuguese-) occupied Asilah and praises the inhabitants of

Jabal Habib (possibly a mistake for Zabib); these references, along with his nisba (al-

' DN, 37.

2 SF, 3:109.

% SF, 1:299; al-NasirT, al-Istigsa’, 5:266. The entry in Salwat al-anfas is for a family of Aghsawis all known as
‘al-Baqqal,’ but I did not find a close enough match to suggest that Ibn Bartal is a corruption of al-Baqqal.
Al-Kattani makes an ambiguous statement to the effect either that the AghsawTs are a Ghumara tribe or
that the Jibal al-Zabib are part of the Ghumara mountains. The editors of al-Istigsa’ also note that the
Jibal al-Zabib are inhabited by the Banti Zarwal. Although the manuscripts refer to a Jabal Habib, given
Ibn Bartal’s origins (and al-ZayyatT’s), ‘Habib’ is likely a mistake for ‘Zabib.’

# Van Koningsveld and Wiegers, “Islamic Statute,” 38. The Andalusi Ibn Bartal appears in two
biographies of Ibn Luytn al-Tujibi (d. Almeria, 750/1349-50), in which this latter jurist is said to have
studied with both Ibn Bartal and Ibn al-Fakhkhar. SN, 1:308; FF, 1:509-11. Van Koningsveld and Wiegers
give a full name for this AndalasT jurist and refer to two passages in Ibn al-Khatib’s al-Thata fi akhbar
Gharndta, neither of which I have been able to locate under the name they cite. Ibn al-Khatib does
include a biographical entry for an Ahmad b. Muhammad b. °Alf, known as Tbn Burtal (d. 750/1349), who
was a judge in Malaga and Granada and could be the jurist with whom al-Tujibi studied. Lisan al-Din Ibn
al-Khatib (d. 776/1374), Al-Thata fi akhbar Gharndta, ed. YGsuf “Ali Tawil (Beirut: Dar al-Kutub al-‘Ilmiya,
2003), 1:60-62.
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Aghsawi), place him firmly in Morocco and support the conclusion that this is the Ibn
Bartal that Ibn ‘Askar states is a contemporary of al-Waryagli.*”

Ibn Bartal’s three fatwas are similarly structured and appear to respond to the
same questioner, even though al-Zayyati does not group the three together in his
compilation. The second and third fatwas are even for the most part the same question-
and-answer exchange. Near the end of the third response, Ibn Bartal remarks “We
answered you prior to this, immediately upon the arrival of your question, and sent it
[viz., the response] to you, but its arrival was not immediate.”® The questioner had
apparently re-submitted his question to Ibn Bartal, with somewhat different wording
(as will be seen below), after the latter’s response did not arrive in a timely manner.
Ibn Bartal’s third fatwa also contains several references to the questioner’s earlier
istifta’, but some of the details he refers to appear in the question component of Tbn
Bartal’s first fatwa rather than in the second one which so closely resembles the third.
Either we are missing part of the istifta’ for the second and third fatwas, or the first one
was also submitted by the same mustafti and Ibn Bartal began to conflate the situations
described in each set of questions. Regardless, the first fatwa differs from the second
two in that it describes Muslims who are unambiguously living under Christian rule;
the second and third fatwas describe groups living on the Christian-Muslim frontier.

In the first fatwd,” an unknown questioner asks Ibn Bartal about a group of
Muslims whose territory has been conquered by Christians, and who have agreed to a
pact requiring these Muslims to pay tribute to their Christian overlords. The

questioner divides these Muslims into five groups based on their relationship with the

% See the second and third fatwdas of Ibn Bartal, Appendices C and D.
% Appendix C, 409; Appendix D, 483.
7 Appendix C, 395-97; Appendix D, 411-12.
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Christians: 1) those who spy for them, 2) those who trade with them, 3) those who fight
for them against Muslims, 4) those who only pay them tribute, and 5) those whom the
Christians have exempted from paying tribute, which includes prayer leaders and
callers to prayer. The questioner wishes to know these groups’ legal statuses with
respect to the inviolability of their lives and property, the validity of their leading
prayer, and the admissibility of their testimony.

Ibn Bartal’s response begins with an overall assessment of those who have
agreed to pay tribute to the Christians, describing them as “a depraved people,
disobedient to God and in violation of the sunna of His prophet.”® The jurist then
addresses each of the five groups, beginning with “those who keep to their houses, and
who do not frequent them for trade or for any other [purpose], but who pay them the
tribute.” These Muslims are disobedient to God because of their submission and their
payments to Christians. They may not testify or lead prayer, but their lives and
property remain inviolable.

As for those who spy for the Christians, Ibn Bartal states that “the commonly
accepted view is that the life of a spy is licit, that he should be killed, and that his killer
should be rewarded.” This ruling renders unnecessary any mention of property,
testimony, or prayer; a group whose lives are forfeit clearly cannot lead prayer or offer
testimony.

The status of third group, whom Ibn Bartal describes as those who fight for the

enemy and who sell weapons to them, is similarly straightforward: they have “deviated

% Appendix C, 396; Appendix D, 412.
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from the religion, and their status is that of the Christians.” The implication is that this
group has committed apostasy and that their lives and property are licit.

Fourth, Ibn Bartal addresses the group whose members pay tribute to and trade
with the Christians, but who do not spy or fight for them. While stating that they sin
more gravely than those who do not trade with the enemy, the jurist does not indicate
that the worldly consequences of their actions are any different from those of the first
group, who kept to their houses. Finally, Ibn Bartal states that the prayer leaders and
callers likewise sin more gravely than the others, presumably also in comparison with
the first group of Muslims. The reason for this last group’s greater sin is that lay
Muslims look to them for guidance. Despite not paying tribute, this last group thus
loses their probity and may not testify or lead prayer. They must relocate and repent.

In the second® and third fatwas,” Ibn Bartal is again asked by an unidentified
questioner to differentiate between the legal statuses of specific Muslim groups whose
relations with the Christians take varying forms. Unlike in the first fatwa, all of the
Muslims in question are described in the second and third fatwas as living close to,
rather than under the direct control of, the Christians. The first group is engaged in
some form of resistance against the Christians; in the first version of the question (in
Ibn Bartal’s second fatwa), this group is described as causing strife and waging war “like
the people of Mount Habib.””" In the second version of this question (in the third

fatwa), the mustaftt appears to downgrade this group’s activities, stating that they are

% Appendix C, 401-402; Appendix D, 415-16.

® Appendix C, 406-410; Appendix D, 419-21.

' According to al-Hasan al-Wazzan (Leo Africanus), writing in the early sixteenth century, this is one of
the mountains of the al-Habt region of northwestern Morocco, inhabited by the Ghumara and other
tribes. After the Portuguese seizure of Tangier in 1471, many Tangerines moved to this mountain, but
remained poorly protected and were often raided by the Portuguese. Jean-Léon L’Africain, Description de
I'Afrique, ed. and trans. E. Epaulard, et al. (Paris, Adrien-Maisonneuve, 1956), 1:268-70. I have not found
other references to a Jabal Habib, though, and this may be a mistake for Jabal Zabib; see above n. 63.
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cultivating land which, according to the terms of a treaty, belongs to the Christians.
The treaty here may be a Wattasid-Portuguese treaty granting Portugal control of one
or more of the northern port cities and its surrounding territory, or a local treaty
between the Portuguese authorities and the Moroccan inhabitants in and around an
occupied city. According to the mustaftt, this groups’ cultivation of the land amounts to
theft from the enemy.

The second group has signed a treaty with the Christians, but has vowed not to
pay them any tribute. As described in the second version of the question, the treaty
obligates the Muslims to pay a regular tribute to the Christians beginning in October.
The lack of a year suggests that this must have been less than a year away, and a rapidly
approaching deadline would help explain the urgency which resulted in the mustafti’s
re-submission of this question. In the first version, the questioner states that this
group’s plan is to flee if and when they are asked for the payment. In the second
version, the group will also ultimately flee rather than pay, but they are additionally
described as well disposed to serve at the frontlines of a jihad if other Muslims should
meanwhile come to their aid. The third group also signed this treaty, but is perfectly
happy to stay and pay the required tribute “for as long as the world remains.””

Ibn Bartal opens each of his two responses by describing this as a “horrifying
affair which has threatened the pillars of Islam and obscured the very days and
nights.”” He then responds to both versions of the question as though they consisted
of the three categories set forth in the first version - a first group engaged in jihad, a

second group which has signed a treaty but will leave if necessary rather than pay

2 Appendix C, 401; Appendix D, 416.
7 Appendix C, 401 and 407; Appendix D, 416 and 419.
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tribute, and a third group which is content to remain under Christian rule and pay the
tribute. Ibn Bartal praises the first group, writing that

The third who remain in a state of war with the enemy and of preparation for jihad
against them, and who are in waiting to attack them - they are the Muslims whose
intercession is accepted by [the strength of] their Islam, and from the dust of whose
footsteps we must seek a blessing; for they are engaged in the greatest act of devotion
to God. I only wish I were with them, so that I could attain a great victory.”

This passage is taken from the second version of Ibn Bartal’s response, in which his
fuller description of this praiseworthy group’s actions is clearly meant to signal his re-
arrangement of the groups set forth in the second version of the question. Rather than
aggressive farmers in the first group and those waiting to flee or fight in the second,
which would be a more complicated arrangement, Ibn Bartal thus restores the neat
categories presented in the first version of the question.

The second group - reduced in both versions of the answer to those who will
flee rather than pay - is neither completely praiseworthy nor completely blameworthy.
Ibn Bartal writes that they have committed a reprehensible act by living under
Christian rule, but still have the opportunity to be among the saved as long as they
fulfill their intention by fleeing as soon as the tribute is imposed.

The third group is wholly blameworthy. Ibn Bartal’s response regarding this
group contains several elements and is not wholly consistent between the two versions

preserved in al-Jawahir al-mukhtara. In the first version, the jurist writes:

As for the third third, they have lost their religion and their [standing in this] world,
and have violated what their master [viz., Muhammad] has commanded of them; thus
they deserve a severe punishment. There is disagreement as to their punishment,
[divided] among five opinions. The commonly accepted one is that which was held by
Ibn al-Qasim and Sahniin, which is that he should be killed without being asked to
repent - may God protect us from this calamity. While the Muslim’s life is inviolable,
through this [viz., intending to reside permanently among infidels] he makes his [own]
life licit.

™ Appendix C, 407; Appendix D, 419.
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Likewise, it is not permissible for a Muslim to buy and sell [goods] with the
Christians, as through this they [viz., the Christians] are made stronger against the
Muslims. The people in these lands should have patiently endured their affliction
[rather than engaging in trade with Christians] until God provided an effective end to
[the situation].”

In this version of the answer, Ibn Bartal appears to pronounce this final third, who
were described in the question as those are content to live under Christian rule and to
pay the tribute indefinitely, as traitors and apostates deserving of death. This is
incongruous with the jurist’s earlier response in his first fatwa, in which he judged a
similar group described as merely paying tribute to the enemy as the least sinful of the
five groups in question. In that earlier response, Ibn Bartal had disallowed their
testimony and their leading of prayer, but had upheld the inviolability of their lives and
property. This response quoted here more closely resembles Ibn Bartal’s earlier ruling
regarding those who spy or fight for the enemy.

That something has been lost or garbled in either Ibn Bartal’s responses to these
questions, or in their copying and preservation, is confirmed by his second response to

this same question of the three groups:

As for the third third, they are a truly vile third, because they have lost their religion
and their [standing in this] world, and have violated what their master [viz.,
Muhammad] has commanded of them; for it is not permissible for a Muslim to conclude
a treaty with the infidels which stipulates that he pay them a tribute; [this is] by
agreement within the school of Malik. Thus anyone who does this been disobedient to
God Most High and gone against His messenger - may God bless him and grant him
salvation. What is obligatory upon you and upon our masters who reside there is to
inform this third of their error and to rebuke, as much as they can, those among this
third who have power and authority. Then if they disobey, they should be renounced;
and it will not be permissible for you to act as their guardians or executors, nor for you
to witness for them, nor to pray the funeral prayer for their dead, nor to attend to their
(legal) affairs, unless they turn back from their sinful action and their contemptible
depravity.

You had informed us in your question before this that the third category contains
groups who convey news of the Muslims to the Christians, and inform them as to their
weaknesses, and work with them in matters damaging to the Muslims; this group
deserves a severe punishment. There is disagreement as to their punishment, [divided]
among five opinions. The commonly accepted one is that which was held by Ibn al-
Qasim and Sahniin, which is that the punishment for whoever does this is death,

> Appendix C, 402; Appendix D, 416.
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without his being asked to repent - may God protect us from this great calamity. While
the Muslim’s life is inviolable, through this [viz., informing against Muslims] he makes
his [own] life licit.

You also had informed us that they pay tribute to the Christians, they trade with
them, and they bring to them things from which they can benefit. We answered you,
saying that it is not permissible for a Muslim to bring to the Christians anything that
strengthens them against the Muslims, nor is it permissible for him to sell to them, or
to buy from them, in a place where he is humiliated by them, such as in your lands,
because Islam should be elevated, and [no other religion] should be elevated above it.
The people in these lands should have been patient in their religion until they had
completely despaired of any hoped-for assistance.”

In this version of his answer, Ibn Bartal is more clearly dividing this last group - those
content to pay tribute - into three categories. The first category, those who do no
more than pay tribute, is indeed guilty of a lesser offense than are those who spy for
the enemy. Ibn Bartal considers that the ordinary lay Muslims in this first category
may be unaware of the implications of their actions, or may have been lead astray by
their local leaders. The jurist demands that the mustaft and his honorable peers
residing in this area do all they can to inform these people of their sins, rebuke their
leaders, and guide them all from error. For those who persist in their ways, Ibn Bartal
recommends not the death penalty but a loss of membership in the Muslim community:
he instructs the mustafti and his peers not to act as guardians or executors for them, not
to pray the funeral prayer for their dead, not to witness for them, and not to attend to
their legal issues. From this, we may conclude that the mustaftt is a jurist, most likely a
muftt, and that his fellow addressees are also religious leaders or legal professionals.

This set of fatwas thus not only reinforces the impermissibility of paying tribute to

7¢ Appendix D, 408-409; Appendix D, 420-21. This passage is followed by a statement that these people
should have been patient especially because their territory is adjacent to Muslim territory and “Uthman
al-MarInT’s victory is still anticipated. This appears to refer to Marinid sultan Abi Sa‘id “Uthman III (r.
800-823/1398-1420), who was in power when Ceuta was captured by the Portuguese in 1415, This
anachronistic element suggests a further level of corruption in the text. While it is possible that I have
misidentified Ibn Bartal and that this jurist was actually writing at the time of Ceuta’s capture - which
would help explain the messiness of the three fatwads, if this was the first response to such an event - this
third fatwa also refers to Asilah as occupied, which was not the case until 1471. It seems most likely that
Ibn Bartal was indeed writing in the late fifteenth century, but that he (or a later editor) may have added
into his fatwa pieces of an earlier jurist’s response to the occupation of Ceuta.
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Christians, but also tasks religious leaders with convincing residents of these areas to
move and instructs them to refuse these residents’ requests for counsel, services, and
recognition as Muslims.

Ibn Bartal’s second category of those who fall within the final third consist of
those who, in addition to paying tribute, actively spy for the Christians. This faction
deserves a severe punishment, and although there is disagreement as to that
punishment, the commonly accepted view is that spies should be killed.
Acknowledging that spies were not mentioned in this version of the question, the jurist
explains his discussion of their status by stating that the mustaftt had asked about them
in an earlier question. As there are no spies in either version of this question (Ibn
Bartal’s second and third fatwds), the jurist may well be referring to the five-part
question submitted to him in the first fatwa. This above-quoted statement on the spy’s
fate matches both the penalty prescribed for spying in that first fatwa and the penalty
for simply paying tribute to Christian rulers in the second fatwa. This correlation
confirms that the analogous passage in the middle fatwa is a product of confusion,
either Ibn Bartal’s or that of a later transmitter of his opinions.

Following the section on spies, Ibn Bartal addresses the status of those who
trade with the Christians, a category which he likewise acknowledges was not part of
the immediate question he is answering, but which he says the same mustafti had
described in an earlier communication. As in the case of the spies, trading with the
enemy was only mentioned in the first question posed to Ibn Bartal, not in the second
one, at least as they are recorded in al-Jawahir al-mukhtara. Unlike spying, though, the

jurist had also addressed trading with the enemy in second fatwa, seemingly
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gratuitously. In both his second and third fatwas, Ibn Bartal stresses that Muslims must
not trade with Christians, as both buying from them and selling to them can strengthen
their domination over the Muslims. Rather, the Muslims in these areas should have
waited patiently, apparently for military assistance from other Muslims or for delivery
of the goods they resorted to buying from the Christians.

Although unclear throughout, the exact relationship to Christian authority of
the Muslims under discussion in the second and third fatwas becomes even less clear in
this last section on trade. Ibn Bartal’s statement that one should not trade with
Christians “in a place where he is humiliated by them, such as in your lands” suggests
that the mustafti is currently living under Christian rule, not simply in an area which is
adjacent to Christian-controlled territory or that will come to be considered Christian-
controlled once the tribute demanded of the residents falls due. It may be that this
distinction was also lost in the shuffle of three hurried questions and answers. What
we can safely conclude is that the question of what exactly constituted living under
Christian authority was not clear-cut in this period, and that this situation added
further complexity to an already-difficult set of legal issues regarding Muslim-Christian
relations in Morocco.

Finally, in this last fatwa, Ibn Bartal also responds to a question he is asked
regarding a separate issue, concerning a man from Asilah who has been captured as a
prisoner of war. The man is in debt, and the mustafti wants to know if the money he has
left behind may be used to pay his ransom, or if the man’s debts must first be paid. Ibn
Bartal states that the money must be put toward the man’s debts, and offers detailed

instructions as to how this should be done. The jurist may have found this man’s case
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far less urgent than the case of frontier Muslims, as this issue is not included in Ibn
Bartal’s second fatwa (the first version of this question and answer). Either this part of
the exchange was edited out of the first version, or Ibn Bartal had hastily replied to the
first case only and was still preparing his answer to the Asilah case when the re-
submitted version of the question arrived and required him to re-write the entire
answer.

Before proceeding to summarize the other opinions included in al-Jawahir al-
mukhtara, a few preliminary observations may be made on the basis of this first series of
fatwas issued by Ibn Bartal. First, these three fatwas provide us with a rich set of
repetitions and discrepancies, historical details, and mufti’'s comments which all shed
light on the actual process by which these questions were asked and answered.
Although the structure and content of these texts strongly suggest they were shaped by
a formal juristic discourse - as will become more apparent below - they nonetheless
clearly reflect direct responses to issues of immediate practical importance. The
mustafti so urgently desired a response to his questions that he submitted one set of
them twice, despite Ibn Bartal’s protest that he had answered and returned them
immediately upon receiving them the first time. Either Ibn Bartal composed, or
someone else copied, that first set of answers (in the second fatwa) so hastily that the
resulting text is not even an accurate statement of the jurist’s opinion, if the answers
given in his other two fatwas can be taken to represent his actual position. The
messiness of these fatwas does as much to demonstrate the contemporary importance
of the legal issues under discussion as does the highly polished and comprehensive

nature of Asnd al-matdajir.
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Ibn Bartal’s instructions to the mustafti in the third fatwa also reveal an
expectation that these fatwas would inform the concrete actions of local religious
leaders in changing the attitudes and behaviors of the general public. We can thus
identify at least one of the practical purposes this set of fatwas was meant to serve -
public awareness - which is a useful aid in making sense of such a complex set of
questions and answers. Ibn Bartal’s use of the second person in delivering these
instructions, rather than the fatwa’s usual third person form of address, gives the
exchange an added immediacy.

This sense of urgency and specificity of purpose is greatly reduced in al-
WazzanT's (d. 1342/1923) smaller collection of fatwas (al-Nawazil al-sughra), where Tbn
Bartal’s three rulings appear as one composite, orderly text.” This concise version
lacks, among other details, Ibn Bartal’s instructions to the mustaftt. Al-Wazzani most
likely edited the fatwa in order to increase its usefulness to the professional legal
audience of his compilation, either by presenting a more generally applicable
precedent or a clearer summary of the positions which had been adopted in Ibn Bartal’s
time. Nonetheless, it is the unpolished set of three partially contradictory fatwas
preserved by al-ZayyatT and later by al-Tusili that afford us a more generous sense of
how jurists grappled with the complexities of Moroccans’ relationships to Portuguese

authority in the late fifteenth and early sixteenth centuries.

77 Al-Wazzani, al-Nawazil al-sughrd, 1:419. Al-Wazzani erroneously records the jurist’s name as Aba al-
Hasan ‘Alib. °Abd Allah al-Ansari.
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Al-Waryaglt

Abii Muhammad °Abd Allah b. “Abd al-wahid al-Waryagli (d. 894/1488-89),
whom Ibn “Askar noted above as a contemporary of Ibn Bartal, issued the next fatwa to
be considered in this section of al-Jawahir al-mukhtara. Al-Waryagli's fatwa on Muslims
living under Christian rule in Morocco follows Ibn Bartal’s first fatwa in al-Zayyatt's
compilation and likewise appears in al-TustlT’s al-Jawahir al-nafisa, but it was not
reproduced in either of al-WazzanT's compilations, nor does it appear in any other work
of which I am aware. That this fatwa does not appear in al-Wansharist's Mi‘yar will not
be surprising, given the relationship between al-Wansharisi and al-Waryagli.

‘Abd Allah al-Waryagli is included in a number of biographical works, but is
treated most substantially in Ibn “Askar’s Dawhat al-nashir and in Ibn al-Qadi al-
Miknast’s Jadhwat al-Igtibas.”® Although Ibn “Askar errs (according to the other sources)
in placing al-Waryaglt’s death in the first decade of the tenth century hijri, his entry
nonetheless provides some of the most useful information for interpreting the jurist’s
fatwa. Ibn “Askar writes that al-Waryagli was one of the foremost jurists of his time,
who came close to or indeed attained the level of ijtihad. His masters included
Muhammad b. Qasim al-Qawri (d. 872/1468)” and Abii Muhammad “Abd Allah al-
‘AbdisT (d. 849/1446), with whom he must have studied in Fez, and Muhammad b.
Ahmad b. Marziiq (d. 842/1439), whose lessons he travelled to Tlemcen to attend.

According to Ibn “Askar, when al-Waryagli returned from Tlemcen he found that the

DN, 34-37; ]I, 2:439-40. While in most notices the jurist’s name is spelled with a jiin, this letter is
replaced with a three-pointed kaf in Jadhwat al-Iqtibas. These two variants are often used interchangeably
in Maghribi orthography to represent the equivalent of a hard ‘g’ in English. The index to Mawsi‘at a‘lam
al-Maghrib also lists one al-Waryagli whose name is spelled with a ghayn and one with a modified kaf
which has a second upper slash rather than three points. See also SN, 1:384; NI, 1:251-52; DH, 317; SF,
3:386-87; TD, 111 (spelled al-Wazyahi).

7% SN, 2:130-31.
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Christians had descended upon Tangier and Asilah; this must refer to early Portuguese
raids and attacks rather than occupation, as it was not until 876/1471 that Wattasid
sultan Muhammad al-Shaykh signed control of these cities over to King Affonso V. In
this account, al-Waryagli then joined the defensive outposts in the northwestern al-
Habt region, devoting himself to teaching, judging, and issuing fatwas throughout the
region and especially in Qasr al-Kutama (al-Qasr al-Kabir) each winter and spring, and
to jihad each summer and fall. He eventually settled in Fez, where he assumed a
position of leadership in the scholarly community and was only asked to respond to the
most difficult and important legal issues. He studied all four legal madhhabs, but
limited himself to Maliki doctrine, “as though he were al-Mazarf, on his level.”*

Ibn al-Qadr al-MiknasT’s account of al-Waryaglt's life is drawn primarily from the
fihris of bn Ghazi (d. 919/1513),* one of al-Waryagli’s most prominent students. Ibn
Ghazi completed his studies with al-Waryagli in 876/1471-72, the same year in which
the latter was dismissed from his teaching post at one of the madrasas (colleges of law)
in Fez. His post was given to al-Wansharisi, whose biographers date his arrival from
Tlemcen to two years prior, in 874/1469. A dispute ensued between the two jurists as
to which one was owed the salary for the teaching post. In an effort to bolster his own
case, al-Wansharisi requested fatwds on the matter from the leading jurists of Tlemcen,
including his former teacher and the city’s chief judge Ibrahim al-“Ugbani. Although

these jurists all ruled in al-WansharisT’s favor, the scholars of Fez “turned a deaf ear” to

80 DN, 36.
8 Muhammad b, Ahmad b. Ghazi (d. 919/1513) was imam and khatib of the Qarawiyin mosque. SN, 1:398-
99.
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these fatwas, leaving al-Wansharis so distraught he nearly died.* Although they were
thus unsuccessful, the Tlemcen scholars’ opinions are featured in the Mi‘yar, giving al-
Wansharist and his supporters the final word.* From the compiler’s introduction to
this set of fatwas, it appears that al-Waryagli had taught the first two or three months
of what he understood to be a year’s contract, before the Imam al-Muslimin, who must
have been the last Idrisid ruler of Fez prior to Muhammad al-Shaykh'’s victory, gave the
position to al-WansharTs1, who promptly began his teaching duties. The legal issue at
stake was whether the terms of the endowment governing the appointment and
salaries of the madrasa’s employees required that the full year’s salary be paid to al-
Waryagli, or if it should be pro-rated and split between the two jurists, or if the full
amount should go to al-Wansharisi. The Fast scholars at the time presumably chose to
pay the full year’s salary to al-Waryagli, while al-Wansharisi, having been appointed to
the post by the ruler of his new city, quite likely continued to do the actual teaching.

It is thus easy to imagine that al-WansharTsT left to other scholars the work of
preserving al-Waryaglt's opinions for posterity. Yet apart from the personal rivalry
between these two scholars, the latter’s opinion regarding Muslims living under
Christian rule is also of a very different tone than that adopted by al-WansharTsi in Asna
al-matajir and in the Marbella fatwa. Of the rulings which have thus far come to light
from this period, al-Waryaglt's is perhaps the least forgiving of Muslims who have

found themselves under Christian rule.

8271, 2:439-40. Castro also translates part of Ibn Ghazi's account in “Principales Aspectos” (330-31), but
the translation contains errors, including in the date. See also Benchekroun, La Vie Intellectuelle, 79; al-
NasirT, al-Istigsa, 4:321 (al-Waryagli is spelled with k rather than g).

¥ Al-Wansharisi, al-Mi‘yar, 7:347-54.
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As preserved in al-Jawahir al-mukhtara, the question posed to al-Waryaglt
concerns “our Muslim brothers” who live in their own lands but are now subject to
infidel laws.** This area is adjacent to territory which remains under Muslim rule, but
despite this, the subject Muslims have not availed themselves of the opportunity to
move to an area where they would not be subject to infidel laws and influences. The
unidentified questioner wishes to know if these Muslims’ lives, families, and property
are forfeit and if their prayers, giving of alms, and fasting are valid.

Al-Waryagli's response is worth quoting at length:

What you mentioned of this vile, contemptible group, whose perceptive faculties God
has obscured after [having granted them] vision, and whom He has led astray through
the spread of unbelief into their hearts after [having given them] insight, and who are
content to live under the impure infidels who do not believe in [God] the
Compassionate and who insult our prophet and lord Muhammad - may the best
blessings and purest peace be upon him - upon my life, the likes of this could only arise
from someone weak in faith, whom God has previously led into error and from whom
He has withdrawn. This is in addition to their strengthening the infidels and exposing
[the testification] “There is no God but God” to the scorn of those who worship idols;
and all of this is by their choice, without compulsion. [The ruling] that our masters
have chosen with regard to these people, and [which is adopted in] the fatawa our
shaykhs have issued concerning them, is that it is necessary to kill them and take their
property as booty (fay’), because the land [they are in] is infidel territory and their
property is under infidel control, not under their own control. This is because they can
take it from them [viz., the infidels can seize the Muslims’ property] whenever they
wish, the territory is theirs, and they have the authority over it [viz., over the land and
everything in it].

Their women should likewise be captured and taken from them until they reach
Muslim territory. They are then judged divorced and are prevented from [re-marrying]
their spouses. They should be married off, and it is not permissible to have their wives
remain with them.

Oh questioner, you have committed a serious error by calling them “our Muslim
brothers.” Rather, they are our enemies and the enemies of the religion - may God
frustrate their efforts and block their good fortune. They are the brothers and
supporters of the infidels - may God strengthen the Muslims against them and enable
their swords to [strike] their necks and the necks of the infidels - whose group they
have joined and to whose side they have gone. Peace be upon you, Oh questioner, but
not upon them.

Unlike Ibn Bartal’s second fatwd, in which that jurist also appeared to rule that Muslims

under non-Muslim rule forfeit their inviolability, al-Waryagli’s opinion bears no signs

# Appendix C, 397-99; Appendix D, 412-13.
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of ambiguity or textual corruption which would suggest that he is referring only to
spies or to those who fight on behalf of the enemy. Rather, these Muslims’ offenses are
largely those that are familiar from al-Wansharist’s opinions: being content to live
under infidel rule, thereby exposing themselves to impurities and to the slandering of
the Prophet; strengthening the enemy; and exposing Islam to scorn. Yet the
implications of these actions are far more serious than in previously examined fatwds:
Al-Waryagli not only rules that Muslims who voluntarily remain under Muslim rule
may be killed, but also encourages and even requires that they be killed. While the
argument that these Muslims do not possess valid ownership of their property is
familiar, al-Waryaglt’s statement that this property must be taken as booty is similarly
encouraging of militant activity which targets Muslims living under Christian rule
rather than simply allowing them to be victims of collateral damage of campaigns
aimed against Christians.

Al-Waryaglt also requires that these Muslims’ wives be taken to Muslim
territory, divorced from their husbands, and remarried to other men. The jurist goes
on to chastise his questioner for even referring to Muslims under Christian rule as “our
brothers,” and he implies that they must not be greeted with the customary formula
“peace be upon you.” Al-Waryagli even goes so far as to pray that God will strengthen
the Muslims and guide their swords to the necks of both the Christians and the Muslims
who live in their midst.

A number of preliminary conclusions may also be drawn on the basis of this
fatwa. First, al-WansharisT's rulings in Asnd al-matgjir and in the Marbella fatwa, which

call for emigration and for the punishment of those who publically mock the idea of
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emigrating to the Maghrib, may be described as moderate in comparison with al-
Waryagli's active encouragement of combat against Muslims living under Christian
rule. Nonetheless, al-Waryagli, like al-Wansharisi, is careful to note that his fatwa
concerns those Muslims remaining in Christian-controlled territory by choice, not by
compulsion.

Second, two possible reasons for the severity of al-Waryagli's ruling may be
advanced, and may additionally help to illuminate some of the differences between
North African jurists’ attitudes toward Christians living under Muslim rule in Spain and
the parallel phenomenon in Morocco itself. First, al-Waryagli, along with other
scholars, Sufi masters, and lay Muslims, was actively engaged at this time in defending
against Portuguese encroachment in Morocco and in attempting to recover lost
territory. While jihad to regain territory in Spain was no longer an option for Andalust
Muslims, it was still a viable and praiseworthy activity in Morocco. Muslims who
remained in Portuguese territory, even without spying for them or selling them
weapons, would have hampered the ability of mujahidiin (warriors) to conduct raids and
attacks without risking the possibility that they would harm fellow Muslims. Solutions
to this ethical and logistical obstacle included convincing those resident Muslims to
separate themselves from the enemy targets of attack by moving to Muslim territory,
or removing the distinction between these two groups by stripping the inviolability of
those Muslims who chose to remain intertwined with the enemy. While emigration has
the added benefit from a military standpoint of increasing the ranks of those able to
tight, as well as depriving the enemy of valuable resources, it is also a far more complex

and time-consuming solution.



139

In fifteenth and sixteenth-century Morocco, Maliki jurists’ encouragement of
hijra from Spain helped to channel Andalusi Muslims into the state army or local jihad
movements without compromising Muslims’ military efforts in Spain itself. In
Morocco, the situation was far more complicated in this period, and jurists accordingly
adopted a diverse range of opinions. As seen in Ibn Bartal’s third fatwa, Muslims living
at the edges of Christian-held territory could even argue that remaining where they
were, despite their having signed an unfavorable treaty with the enemy, offered a
strategic military advantage in the ongoing fight against Portuguese dominance. Al-
Waryagli's fatwd, in which he emphasizes the prohibition of living under Christian rule
but wastes no time praising or encouraging further emigration, was most likely meant
to assist warriors in the successful prosecution of jihad by alleviating any concerns
regarding the wrongful infliction of death and damages upon fellow Muslims.

Al-Waryagli may also have had personal reasons for his striking condemnation
of Muslims living in Portuguese territory. In al-Jawahir al-mukhtara, al-Waryagli is
described as “one of the jurists of Tangier.” Although his biographers do not state
where or when this jurist was born, he may have lived in Tangier prior to pursuing his
education in Fez and Tlemcen. According to Ibn “Askar, al-Waryaglt committed himself
to the seasonal pursuit of jihad upon returning from Tlemcen and finding Tangier and
Asilah full of Christians; perhaps he had hoped to begin his career in Tangier and was
forced to make other plans. His personal attachment to a city lost to the Portuguese
could very well have contributed to his lack of sympathy for any Muslims thought to be
hindering efforts to recapture the port, or worse, cooperating with and strengthening

the enemy.
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Al-Mawast

Following al-Waryaglt’s fatwd is one issued by Abii Mahd1 ‘Isa b. Ahmad b.
Muhammad al-Mawasi al-Batti'1 (d. 896/1491),” who was recognized as the chief mufti
of Fez following his teacher Muhammad b. Qasim al-Qawri (d. 872/1468) and prior to
Muhammad °Abd al-Rahman al-Ifrani, known as al-Qadi al-Miknasi (d. 917/1511). In
addition to al-Qawri, al-MawasT studied with AbG Muhammad °Abd Allah al-*Abddist and
others in Fez and Tlemcen. Although his birth date is unknown, he is said to have died
at a very old age, and most sources agree that he preached in Fez al-Jadida for nearly
sixty years.* Al-Mawast has a number of fatwds recorded in the Mi‘yar, including one in
which al-Wansharisi describes him as the fagth and mufti of Fez.*” Al-MawasT thus
appears to have been chief mufti at some point during al-Wansharist’s compilation of
the Mi‘yar.*

In al-MawasT’s fatwa™ as recorded in al-Jawahir al-mukhtara, he is simply
described as a jurist and muft; this may indicate that the text was composed prior to his
being named the mufti of Fez. The question posed to al-Mawasi, again by an
unidentified mustafti, is similar to the ones answered by Ibn Bartal and al-Waryaglt: a

group of Muslims are living in their own lands, where they are now subject to infidel

rule. The questioner asks if it is permissible for these Muslims to remain where they

% For al-MawasT’s biography, see: TD, 270; DH, 378; NI, 1:335; KM, 1:320-21; JI, 2:502-503; al-Hajj1, Alf Sana,
152, 272 (Wafayat al-Wansharist, Laqt al-Fard’id); MM, 2:796. The jurist’s name is misspelled in the
manuscripts; see Appendix D, 414.

% In Durrat al-hijal, Ibn al-Qadi al-MiknasT, who spells the jurist’s name al-Bat{isi, writes that he was khatib
of the Qayrawiyin.

% Al-Wansharisi, al-Mi‘yar, 4:485-86. Although his name appears here as Abi Mahdi “Isa al-Mawast, al-
Wansharisi and Ahmad b. al-Qadi both write in their biographical compilations that the jurist was known
as Ibn Mawas. See al-Hajji, Alf Sana, 152, 272.

% For a tentative list of chief muftis of Fez in this period, see Stewart, “Identity,” 297-98. For the dates of
composition of the Mi‘yar, see above p. 17 n. 20.

¥ Appendix C, 399-401; Appendix D, 414-15.
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are, despite the ease with which they could move and their capability of doing so. As in
the questions posed to Ibn Bartal, these subject Muslims are then divided into several
groups based on their relationship to Christian authority. Although the manuscripts
show some variants, the question appears to describe four groups: those who only pay
a tribute to their infidel rulers, those who additionally trade with the enemy, those who
provide the enemy with information about the Muslims, and those who happily fish
with the enemy, praising the times and asking God to prolong them. Al-MawasT is
asked to explain the legal status of each group.

The beginning of al-MawasT's response treats the overall permissibility of living

under non-Muslim rule and addresses the first two groups described:

As for Muslims’ remaining under infidel rule, this is prohibited. Whoever frequents
their homes has lost his religion and his [standing in the] world, and is in violation of
what his master [viz., Muhammad] has commanded of him; for it is not permissible for
a Muslim to conclude a treaty with the infidel to the effect that he will pay him tribute.
This is agreed upon within the Maliki school, so for whoever does that [viz., lives under
infidel rule], his testimony is not accepted, nor is his leading of prayer. This is the rule
for the first category; for Islam should be elevated, and [no other religion] should be
elevated above it.

As for the judgment concerning the second category, which consists of those who
frequent their places for trade, they are worse than the first category and their
situation is more repugnant.”

This section of the answer is remarkably similar to Ibn Bartal’s responses. The first
paragraph here is nearly identical to the passage in Ibn Bartal’s third fatwa which
addresses the status of a group who is content to live under infidel rule and to pay
them a tribute.” The second paragraph, concerning those who trade with the enemy, is
nearly identical to Ibn Bartal’s statement regarding such a group in his first fatwa.”
These similarities, and those that will be noted below, strongly suggest a shared juristic

discourse, perhaps centered around one common source of questions. It may be that

% Appendix C, 399-400; Appendix D, 414,
°! See above, pg. 127.
% See Appendix C, 396; Appendix D, 412.
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these jurists discussed and debated their answers together, or that each successive
jurist to offer an answer was reading and in part responding to the previous answers.

The third part of al-MawasT's response conflates the third and fourth groups
mentioned in the question, which consisted of those who inform the infidel enemy
concerning the Muslims, and those who show affection toward the enemy and pray for
the continuation of their rule. The jurist writes:

As for the third category, which consists of those who frequent their places for trade
and inform them of the Muslims’ affairs, this is the most repugnant of the three groups
and the closest in status to that of a spy who identifies the Muslims’ weaknesses. Is his
informing [the Christians] as to the Muslims’ disadvantages similar [in status] to
banditry, the perpetrators of which must be killed, in order to prevent the injury and
corruption [this causes]? This is the considered view of those who say that the spy
must be killed. [Others say] that he should not be killed, but that the ruler (al-imam)
determines his punishment and admonishment, or [that] a distinction should be made
between one who acted in this manner [during] a single lapse [in judgment, as opposed
to repeatedly]; this is a well-known point of scholarly disagreement. Also, should his
repentance be accepted or not? [As to this question, his case] resembles the religion of
the heretic with regard to the concealment of his action - this is [regarding] the one
who frequently visits them, who shows the most affection toward them and informs
them of the routes conducive to threatening the Muslims; for this is the most malicious
and repugnant group. [This group] is closer to the infidels than to the believers,
because love for the infidel and praying for his strength and power over the Muslims
are among the signs of unbelief. May God protect us from apostasy and a change of
conviction.

Al-MawasT offers the most nuanced and detailed discussion thus far concerning the
classification of this type of group and the punishment for their actions. The jurist
appears to entertain the possibility that the information provided by these Muslims to
their Christian overlords might not constitute spying. At the very least, al-Mawasi sees
fit to review the analogy with banditry which provides the basis for the view that spies
should be killed. The jurist then lists a number of other considerations affecting the
punishment of such informers. This is in contrast to Ibn Bartal, who had acknowledged
the existence of five opinions regarding the punishment of spies but cited only the

commonly accepted (mashhir) one, that they be killed without an opportunity to
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repent. Al-MawasT'’s lengthier discussion may indicate that he was concerned with an
actual or potential legal case involving subject Muslims, unlike al-Waryagli, for
example, whose fatwa appeared to address the concerns of military leaders or soldiers
attacking an occupied area.

Al-WazzanT's smaller fatwa compilation includes a version of al-MawasT’s ruling
which has been edited such that it more clearly responds to all four categories listed in
the question.” The fourth category begins with “the one who frequently visits them
and informs them of the routes,” with slight variations in wording from the edition
presented here. Al-WazzanT's modification fails to disjoin al-MawasT’s conflation in this
answer of those who spy for the enemy and those who are content to live under enemy
rule and who pray for a continuation of the status quo. The discrepancies in the
manuscripts as to the categories described in the question, and this conflation of
groups in the answer, share to a lesser extent the untidy composition of Ibn Bartal’s
fatwas, and again suggest that the expectations of an established discourse may have

influenced the structure and content of these rulings.

Excerpts from al-Burzuli and Ibn Rabi

Following Ibn Bartal’s second fatwa in al-Jawahir al-mukhtara are two excerpts
from lengthier writings.”* Al-Zayyati describes the first as taken from the chapter on
jihad in a work of figh written by a jurist named Abu al-Qasim,; he is referring to Abu al-

Qasim al-Burzuli (d. 841/1438) and the chapter on jihad in his substantial fatwa

% Al-Wazzani, al-Nawazil al-sughra, 4:418. The editor - either al-Wazzani or an earlier source from which
this jurist copied the text - signals that he has modified the text by noting at the end of the passage that
he has reproduced the meaning, rather than the exact wording, of the original.

* Appendix C, 403-406; Appendix D, 417-19.
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collection, Fatawa al-Burzult, which also served as one of al-WansharTsT’s primary
sources for the rulings contained in the Mi‘yar. The opinions excerpted from Fatawd al-
Burzuli relate to the debate over Mudéjars’ ownership of their property, and also appear
in two places in the Mi‘yar as well as at different points in Asnd al-matajir and the
Marbella fatwa.”

The second excerpt is part of the fatwa by Ibn RabT which al-Wansharist also
quotes extensively in Asnd al-matdjir and in the Marbella fatwa.® Al-Zayyati must have
selected these excerpts for their value in connection with the legal issues discussed in
this group of fatwds. The issues addressed in the excerpts include the question of
whether or not Muslims in enemy territory possess valid ownership of their property;
the question of whether religion or territory guarantees inviolability of one’s person
and property; and the parallel drawn by Maliki jurists between the case of one who
converts to Islam in enemy territory and the Muslim whose territory is conquered by

Christians.

Al-Wansharist’s ‘Berber Fatwa’
A lengthy opinion issued by al-Wansharisi follows Ibn Bartal’s third fatwa.” The
question is nearly identical to the one posed to al-MawasT, with only slight variations in

vocabulary and details. Al-Wansharis is asked about a group of Berbers who are

% Al-Burzuli, Fatawa al-Burzuli, 2:22-23; al-WansharTsi, al-Mi‘yar, 2:438-39; 6:156-57.

% Buzineb translates into Spanish part of this excerpt from Ibn RabT”s fatwd (“Respuestas,” 54-55). Van
Koningsveld and Wiegers note that this jurist’s name is misspelled in al-Jawahir al-mukhtara and therefore
also in Buzineb’s article; whereas the manuscripts record Ibn Rabra, the relevant biographical notices
give the jurist’s name as Ibn Rabr. Although Van Koningsveld and Wiegers believed this passage in al-
Jawahir al-mukhtdra to be the only known quotation of Ibn Rabi”s fatwd other than the private manuscript
they consulted, al-Tusili also reproduces this section of al-Jawahir al-mukhtdra in his al-Jawahir al-nafisa.
Van Koningsveld and Wiegers, “Islamic Statute,” 20.

7 Appendix D, 421-27.
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residing in their lands, subject to infidel rule, despite their ability to leave. The
anonymous mustafti wishes to know if this residence is permitted, and goes on to
describe four categories into which these Muslims may be grouped: 1) those who
continue to live there but who do not go to the infidel for trade or for any other reason;
2) those who go to them for trade, but not for any other reason; 3) those who go to
them for trade and also inform them of the Muslims’ affairs; and 4) those who fish with
them, inform them concerning the Muslims, go to them with their legal disputes, and
pray for the continuation of infidel rule.”

Additionally, the questioner asks if it is permissible for other Muslims to buy
from the infidels property which they have seized from the Muslims under their
control. In connection with this last question, the mustafti notes that a student of the
religious sciences has been going to the enemy and buying books from them, in order
to remove these books from infidel hands.

Al-Wansharisi treats each part of the question in turn. In response to the first

issue, he states:

Submission to infidel rule and residence in dar al-harb, with the ability to move from
there and to distance [oneself] from this, is prohibited; it is not permissible [even] for
one moment or for one hour of one day. The prescribed, imperative obligation is to
emigrate from infidel areas, to move away from them to dar al-Islam where their
[infidel] laws do not apply.”

Al-WansharTsi supports this statement with a much abbreviated version of the evidence
presented in Asnd al-matdjir: Qur’an 4:97-99 enjoining hijra, the hadith in which
Muhammad declares his innocence of any Muslim living among infidels, the consensus

of the scholars that those who convert to Islam in dar al-harb must emigrate, and

% While the activity pursued with the Christians in al-MawasT’s fatwd is clearly fishing, because it is done
in boats, here the same verb may also refer to hunting,
* Appendix D, 422.
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Malik’s disapproval of any Muslim’s residence in non-Muslim territory. Significantly,
in explaining the Qur’an’s exemption of those who are weak and oppressed from the
obligation to emigrate, al-Wansharisi notes here that this includes those who will
perish if they attempt to go forth; this will be important to comparing al-WansharTst’s
and al-°AbdisT’s opinions in the next section of this chapter.

Al-WansharTsi goes on to address the amount of wealth a Muslim is obligated to

spend in order to emigrate:

The master jurists have stipulated that, if he does not find a means of freeing himself
from the infidels’ cords other than by expending what money he has, we have made
this an added obligation upon him. If he does not do this, his inviolability is
incomplete, his testimony is inadmissible, and he has no right to a share in the booty or

divisible spoils of war.
This particular question is not as explicitly addressed in either Asna al-matdjir or the
Marbella fatwa, although al-Wansharisi makes it clear in Asna al-matajir that the
possibility of financial hardship does not exempt Muslims from the obligation to
emigrate. As will be seen in the next section, al-°AbdisT also addressed this specific
question, but placed further emphasis on Muslims’ obligation to reduce themselves to
ruin if necessary in order to emigrate from Christian territory.

Al-Wansharisi concludes this first part of his response with the following

assortment of precedents related to Mudéjars:

For this reason, [scholars within] the madhhab have disagreed as to the status of the
Mudéjars’ property: Is its status that of the territory, and therefore like enemy
property? Or is it still under their possession?

According to one scholar, interacting with them is not permissible, nor is greeting
them, similar to those with heretical beliefs (ahl al-ahwa’).

The judge Abi al-Walid al-B3jT'® - may God have mercy upon him - stipulated that
if a Muslim who lives in dar al-harb despite the ability to leave is killed unintentionally,
no blood money is owed [to his family] for him.

Adherents of the [Maliki] madhhab have also stipulated a refusal to accept the
pronouncements of the Mudejars, such as the judges of the Mudéjars of Valencia,
Tortosa, Pantelleria, and Majorca. They explained this by the fact that a condition for

1 Abii al-Walid al-Baji (d. 474/1081), an AndalusT judge and jurist. SN, 1:178.
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accepting a judge [i.e., accepting his written documents as valid] is the validity of his
appointment, by someone demonstrably entitled to appoint him.'*"

Like the proof-texts cited at the beginning of the response, much of this material, with
slight variations, is also used to support the obligation to emigrate from non-Muslim

192 His use of

territory in al-WansharisT's two fatwas concerning emigration from Iberia.
the same arguments here and in Asna al-matdjir and the Marbella fatwa indicate that al-
Wansharisi considered the two cases of Muslims living under Christian rule in the
Maghrib and in Iberia to be equivalent violations of the Maliki school’s prohibition of
living under non-Muslim rule. This last section further demonstrates that the jurist
considered these earlier opinions related specifically to Mudéjars to be authoritative
precedents for questions regarding Moroccans under Portuguese control.

As familiar as these arguments are, it might be noted that al-Wansharist’s
presentation of them here, in what I will call his Berber fatwa, appears slightly stricter
than in Asna al-matajir and the Marbella fatwa. His mention of the opinion prohibiting
interactions with Muslims under non-Muslim rule, including greeting them, is unique
to this fatwa. And whereas in Asna al-matdjir, al-Wansharisi cites Ibn “Arafa’s opinion
that the documents of Mudejar judges were be treated with circumspection,'” here Ibn
‘Arafa’s opinion has been elevated to a widely-held school doctrine and intensified to
an outright prohibition.

Following this answer regarding the overall permissibility of these Berbers’

voluntarily living under Christian rule, al-Wansharist addresses the legal status of the

second group, who were described in the question as those who, in addition to living

' Appendix D, 423.

12 In Asnd al-matdjir, al-Baj1 is not mentioned but a similar opinion held by Abii Hanifa’s regarding blood
money is discussed. See Appendix A, 361-62.

1% See Appendix A, 373.
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under infidel rule, “go to them” for trade. Al-Wansharist appears to respond as though
this group were not already living in enemy territory, as he states that it is prohibited
to enter infidel territory for any reason other than the ransoming of prisoners. The
consequences of doing so are a loss of legal probity, meaning the Muslim’s testimony
and leading of prayer are not valid.

Al-Wansharisi then makes an explicit policy recommendation:

What is obligatory upon the leaders of the Muslims and upon the community - may
God provide for and assist them - is to prevent entry into the land of war for trade, and
to place observation posts along the route for this [purpose], such that no one finds a
way [to enter dar al-harb]. This is especially [necessary] if it is feared that any of those
things will be brought to them whose sale to [the enemy] is prohibited and which
[would increase their] power over the Muslims, in order for them to make use of it in
their wars.'*

At this point al-Wansharist's Berber fatwa departs sharply from Asnd al-matajir and the
Marbella fatwa. As with the other fatwdas included in this section of al-Jawahir al-
mukhtdra, this response clearly points to an ongoing state of war between those
territories occupied by Christians and those that remain under Muslim control. Al-
Wansharisi not only links trading with the enemy to providing them with war materiel,
but also rules that all Muslims are obligated to prevent such treachery by observing the
roads and blocking anyone attempting to enter foreign-occupied areas.
Al-Wansharisi concludes this section of his response by citing Malik’s strong dislike of
travelling to dar al-harb for trade, as well as several scholars’ lists of materials which
may not be sold to the enemy.

In the third section of his response, al-Wansharisi addresses the status of spies,

described here as those Muslims who inform the enemy of the Muslims’ weaknesses.'”

1% Appendix D, 424.
1% In the question, this group was described as trading with the infidels and informing them of the
Muslims’ affairs in addition to living among them.
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His answer regarding this group is similar to that of al-Mawasi. Al-Wansharisi begins
with the opinion of Ibn al-Qasim and Sahniin that the spy should be killed without an
opportunity to repent, but the jurist then lists a number of other opinions as to the
punishment of confirmed spies, ranging from beating to imprisonment to exile.
Al-Wansharisi divides the fourth group described in the question into three
categories: those who fish or hunt with the infidel, those who go to them with their
legal disputes, and those who pray for the continuation of infidel rule. He states that
the legal probity of those in the first two categories is compromised and that their
actions are extremely reprehensible, almost prohibited. As with his treatment of the
second group, this response suggests that al-Wansharis is treating these actions
independently of these same Muslims’ ongoing residence under non-Muslim rule.
Al-WansharisT’s response regarding the third category within this fourth group

is worth quoting in full:

It is evident that this is a sign of the supplicant’s apostasy and deviation from right
belief, and of the corruption of his heart and of his convictions. [This is] because this
[action] indicates contentment with unbelief; and contentment with unbelief is
unbelief. Shaykh Abu al-Hasan al-Ash®ari - may God be pleased with him - put the
desire for unbelief on par with unbelief, such as the construction of churches in which
to engage in infidelity, or the killing of a prophet despite believing in the validity of his
message, in order to do away with a legal code. According to al-Qarafi,'* delaying
someone who comes to you to convert also constitutes [a desire to further infidelity],
because you advise him to delay [conversion to] Islam, and the desire to prolong
infidelity, meaning the desire for its continuation, is infidelity.

A legal issue which arose during the Shihab al-Din al-Qaraft’s days - may God have
mercy upon him - is illustrative of this. One man said to another, “May God make you
die as an infidel!” The shaykh Sharaf al-Din al-Karkhi issued a fatwa [confirming] this
[first] man’s infidelity, on account of the desire for infidelity implied by [his statement].

This [desire for infidelity] is even clearer and more obvious in this case of yours.
The best case for these deviants is that great lengths should be gone to in beating them,
and the utmost effort applied to punishing them, such that they repent. [This should
be done] just as [the Caliph] “Umar - may God have mercy upon him - beat Sabigh,
whose conviction was suspected, until he said: “Oh Commander of the Muslims, if you

1% Shihab al-Din Ahmad b. 1drTs al-Qarafi (d. 684/1285) was a prominent Egyptian Maliki scholar. DM,
128-130; SN, 1:270.
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wanted to heal me, you have cured my illness; and if you wanted to kill me, finish me
off.” So he let him go.*”’

This section of al-Wansharist’s response is particularly significant because the group in
question has committed the same basic offenses of which Asna al-matajir's Andalust
emigrants are found guilty: contentment with infidel rule, and the public expression of
a desire for its continuance. In Asna al-matdjir, al-WansharisT likewise recommends
severe punishment, including beating and imprisonment, but he stops short of
declaring the emigrants to be apostates, stating merely that they border on infidelity.
In this fatwa, al-Wansharisi is far less cautious. He accuses this Berber group
directly of apostasy in his opening statement, and reinforces this verdict with several
examples and opinions meant to show that even actions which promote infidelity
amount to the commission of infidelity. And although the punishment recommended
here resembles that prescribed for the Andalusi emigrants - a severe beating - its
purpose is distinct. The Andalusts were to be made an example of and prevented from
continuing to spread fitna or from returning to Castile. In the Berber fatwa, the purpose
of this punishment is to convince these Muslims to repent, the implied meaning of
which is that they must repent of their apostasy and return to Islam. The consequences
of not repenting are suggested in the form of a story: The caliph “‘Umar b. al-Khattab
beat a man until that man declared that he had been cured of his suspect convictions,
but that if this had not been the caliph’s intention, then he wished a speedy death. The
commonly accepted punishment for apostasy is death following ample opportunity to

repent.

17 Appendix D, 426.
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Al-Wansharsi may have judged this Berber group more severely for at least
three reasons. First, the Andalusts had at least emigrated to dar al-Islam, even if they
subsequently expressed the desire to go back to Castile; in contrast, the Berbers in
question were still happily living under Christian rule and praising their infidel
masters. Second, the ongoing state of war in Morocco meant that Muslims remaining
under Portuguese rule committed the additional offenses of failing to defend their own
territories and of hindering other Muslims’ military offensives actions against foreign
rule. Third, Asnd al-matajir may simply reflect a more developed and tempered
position, crafted in the wake of this initial round of fatwas by the leading jurists of Fez.

Al-WansharTst almost certainly authored Asna al-matgjir subsequent to the
Berber fatwa, which must have been written at the same time as the rulings issued by
Ibn Bartal and al-Mawasi. The questions asked of these three jurists, as well as their
responses, share enough common elements to suggest that they represent a loosely
defined set of questions circulated among a specific group of FasT jurists at a given
point in time. Their answers may have been drafted over several months, varying in
response to newly arising cases, more nuanced questions, and engagement of the other
jurists’ opinions. This formal discourse on Muslims living under non-Muslim rule in
Morocco must have taken place at some time in the twenty-two years subsequent to al-
Wansharist’s arrival in Fez in 874/1469 and prior to al-Mawast’s death in Rajab 896/May
1491. If al-Waryagli's fatwa, which shares the concerns but not the language or
structure of these other rulings, is assumed to have been issued in the same period as
the others, the latest composition date for the group would be slightly earlier, prior to

al-Waryagli's death in 894/1488-89.
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In either case, these fatwas would all pre-date al-Wansharist’s Dhii al-Qa“da
896/September 1491 composition of Asna al-matajir. This demonstrates that al-
WansharisT's two rulings on emigration from Spain were shaped not only by the
current state of war and the reality of extensive foreign occupation in Morocco at the
time, but also by this formal juristic discourse concerning Muslims living under
Christian rule in Morocco, a discourse which had taken place in Fez and in which al-
WansharTst himself had participated in the years or even months prior to the
composition of Asnd al-matajir. Al-Wansharisi would have seen the questions posed to
him in Asna al-matajir through the lens of the ongoing situation in Morocco, and would
have drafted his response as both a product of and contribution to the contemporary
juristic discourse on Muslims living under non-Muslim authority in both the Maghrib
and, arguably to a lesser extent, Iberia.

The Berber fatwa concludes with al-WansharTsT’s response regarding the
permissibility of buying property from the infidels which has been seized from Muslims
living under their control. The jurist first relates a precedent recorded in the
Mudawwana and the ‘Utbiya, where it is stated that if a Muslim enters dar al-harb under a
safe passage agreement, and buys or is given a slave which had belonged to a Muslim
but was taken prisoner by a harbi, the former Muslim master of that slave has the right
to buy the slave back from the traveler who purchased it from the harbi. The original
owner must pay to the new buyer the same price that that buyer paid to the harbt. Al-
WansharisT then notes a number of later opinions extending this precedent to any
property purchased in dar al-harb which had previously belonged to Muslims or

dhimmis; it is implied here that this discussion relates to property seized in dar al-Islam
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during a raid and taken back to dar al-harb. Maliki jurists agreed that the original
owners have the right to buy their property back from the new owners, although al-
WansharTsT notes some disagreement as to the determination of a fair price.
Al-Wansharisi then states that this same principle applies to the case of a
Muslim entering dar al-harb in order to free these books from enemy hands, although
he makes no mention of the possibility of the original owners’ later re-acquiring the
books. This analogy separates book-buying from the prohibited forms of trading with
the enemy which are a dominant theme in these fatwas, and creates a space for the
ransom-like recovery of objects which al-Wansharisi and others clearly felt should not
be in infidel hands. Interestingly, al-Wansharist takes the opportunity to list the fields
of knowledge in order of their importance, stating that the student in question must
prioritize his book rescue efforts as follows: the Qur’an (even if the rescuer is not in a
state of purity), then hadith, then figh, then usal al-figh and usul al-din, then Arabic,
lexicography, medicine, tafsir (especially that of Ibn “Atiya), and the readings of the

Qur’an.

Hamdiin

Following al-WansharisT’s fatwa is a ruling issued much later by Aba al-°Abbas
Ahmad b. Muhammad al-Abbar al-Fasi, known as Hamdiin (d. 1071/1660-61), who was a
muftt and a preacher at the mosque of al-Andalus in Fez.'”® The pious formula used to
introduce Hamdiin, who outlived al-Zayyati, indicates that he was alive the time these

fatwas were compiled. In this fatwa,'” Hamdin is asked if a Sunni, Maliki man must sell

108 9N, 1:447; MM, 4:1490-91.
1% Appendix D, 427-30.
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his immovable property and emigrate from his current area of residence, where he
lives among Muslims whose doctrine differs significantly from that of the four
recognized Sunni madhhabs; the group described appears to be Kharijite. The
unidentified questioner describes several of this group’s beliefs but notes that they do
not impose their doctrine upon this man; rather, they follow their doctrine and he
follows his. Hamdiin responds that if the man is able to locate a land free of these
beliefs and can move there without difficulty, then he must do so. If the widespread
corruption of the times leaves him unable or uncertain of finding a better place, then
he should remain where he is and keep to his house, making his home his refuge. This
is if the heretical group is discreet and does not expose the man or his family to fitna,
possibly corrupting their beliefs. Yet if these people openly implicate themselves in
infidelity, Hamdiin states that they are judged to be infidels, and the prohibition of
living with them is no different from that of living among infidels; the man must sell

his property and emigrate.

Categories of Hijra

Following this fatwa, al-Zayyati includes an excerpt describing several
categories of hijra; I have not been able to identify the author or work, but the passage
is similar in content to a passage from Ibn al-°Arabi’s work cited by al-WansharTsT in
Asnd al-matdjir. In al-Jawahir al-mukhtara, this section emphasizes Muslims’ continuing
obligation to emigrate from infidel territory, or from areas of widespread heresy and
disobedience to God, to Islamic territory. The standard proof-texts for this obligation

are discussed: Qur’an 4:97-100, exempting only the weak from emigrating away from
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oppression, and the hadith report in which Muhammad declares himself free of any
Muslim living among the polytheists. Near the end of the passage, the author states
that scholars are particularly obligated to emigrate because God has honored them

with knowledge, and it is not permitted for them to disgrace themselves.

ALBijaT

This excerpt on hijra is followed by a fatwa issued by another contemporary of
al-Wansharist. Al-Zayyati identifies him as Ahmad al-Laja’t, who must be the jurist Ibn
‘Askar identifies as Abt al-“Abbas Ahmad b. Muhammad al-Hajj, al-Bija’1 then al-
Tilimsani (of Bougie then Tlemcen); he is also identified in some sources as Abu al-
‘Abbas Ahmad b. Muhammad b. “Isa al-Laja’’.'’® His birth and death dates are unknown,
but Ibn “Askar in Dawhat al-Nashir places his birth at the beginning of the tenth century
hijrT; in reproducing this notice in Mawsti‘at a‘lam al-Maghrib, Muhammad al-Hajj1
accordingly classifies al-Bija’T as having died in approximately 901/1495. The
biographical notices for al-Laja’T state that he studied with the jurists of Fez, including
‘Abd Allah al-*AbddsT (d. 849/1446)""" and other scholars of al-‘AbdiisT’s generation. We
are told that his students included Muhammad b. Muhammad b. Marziiq al-Kafif (d.
901/1495),"? and that al-Wansharisi included some of his rulings in the Mi‘yar. In one of
these rulings, al-Bija’'m answers a question directed to the scholars of Fez concerning the

legitimacy of a pious endowment created by a previous Marinid sultan.'” Al-

" For al-BijaT, see: DN, 114-15; MA, 2:807-808 (same notice). The following sources record his nisba as al-
Laja’t JI, 1:122; NI, 1:121; SN, 1:345. Al-Wazzani incorrectly records this jurist’s name as Ahmad al-Jayy.
"SN, 1:367. Al-Waryagli also studied with al-AbddsT.

112 9N, 1:387.

' Al-Wansharisi, al-Mi‘yar, 7:305.
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WansharTsT records the responses of several of the questioned jurists, which also
included al-‘Abdaist."™*

In al-Jawahir al-mukhtara, al-Zayyati appears to introduce al-Bija’T as the author
of the question rather than the answer; but Ibn “Askar attributes the answer to al-Bija’t
and includes that part of the text in his biographical entry for the jurist."” Al-Zayyat],
who records the full question, records the name of the jurist who must be the mustaftt
(rather than the mufti) as Ahmad b. al-H3jj al-BaydarT; I have not been able to identify
this figure despite searching for a number of possible variants. Ibn ‘Askar states that
al-Bija’T composed the fatwa in response to a question posed to him by Abu al-‘Abbas al-
Bija’t, a similarly obscure figure. It may be that al-Bija’t supplied this same answer to
more than one questioner, or composed the fatwa in response to one original question
but then circulated his answer among people who were later confused with the original
mustafti.

The questioner describes a region populated by oppressors and evildoers in
which unlawful acts and taxes are widespread, in which Muslims are debased and
infidels glorified, in which oppressors hold themselves high while the learned humble
themselves, and in which Muslims pay taxes on all purchased goods. The matter is
particularly problematic for those seeking guidance; none of the region’s virtuous men
speak out against what is happening around them, perhaps out of fear, and people are
compelled to study with the scholars of this region, while fearing for themselves as

well.

4 1bid., 7:304-310.
5PN, 114-15.
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The questioner, who notes at the end that he is writing urgently on his own
behalf, wants to know if it is appropriate to remain in such a place, despite not having
the ability to correct the inhabitants’ behaviors. He also wishes to know if it is
permissible, if he is compelled, to buy some of the taxed goods. Or is it necessary for
someone in this position to sell his property and move to another location, especially to
avoid continued exposure to negative influences?

Al-Bija'T begins his response by stating that it is obligatory for believers to flee
with their religion from fitna, by which he means corrupting influences, and to settle
only where traditional religious practices are upheld. One must acquire what is
essential in terms of religious knowledge only from masters who are clearly worthy of
submitting to; if necessary, one must travel for this purpose. In citing as evidence for
this requirement Qur’an 4:97, {Was God’s earth not spacious enough for you to have
migrated therein?}, al-Bija’T appears to place as much emphasis on the obligation to
travel in search of correct knowledge as he does on the obligation to emigrate away
from corruption and oppression. He states that this obligation applies if one has the
ability to emigrate and can find the instruction he is looking for elsewhere.

If emigration is too difficult, on the other hand, or the man in question cannot
locate exemplary masters or a virtuous land, then he should remain where he is and
cultivate patience. He may be considered among the oppressed and weak in the earth,
who are exempted from the obligation to emigrate by Qur’an 4:98; and like those who
have no supporter in religion, but who pray for a rescuer and protector in Qur’an 4:75,

saying {Our Lord! Bring us forth from this town whose people are oppressors, and
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appoint to us from Thee a protector, and appoint to us from Thee a helper.}'** Al-Bija'l
thus advises his questioner to maintain an attitude of patience and hope, and provides
him with a Qur’anic framework within which to view his situation, justifying his need
to remain in what appears to be non-Muslim territory.

The jurist continues with a few practical suggestions as to how someone in this
situation might avoid, to the extent possible, contributing to and being influenced by
the surrounding corruption. Al-Bija’Tadvises the man in question to study what he
needs to, with anyone who advances himself as someone to be learned from. The jurist
supports this advice with three sayings: “Many a man bears knowledge to those more

7«

knowledgeable than he,” “The sick person might be cured with an infidel doctor’s
medicine,” and “God might further the religion even through a sinful man.” While the
last is a well-documented hadith report and the first appears to be a popular saying
attested in a lesser-known hadith collection, the middle statement appears lesser-
known or may be original to al-Bija’t. Although the immediate purpose of all three
statements is to encourage students to learn what they can from the masters available
to them, al-Bija’T also implies that there is hope in general for those wishing to make
the best of their circumstances under unjust rule.

Al-Bija’t then recommends that the man buy what clothing and food he
requires, being sure not to act carelessly but to remain cautious and to exercise
discretion. He should avoid buying from those who have taken the goods offered for

sale as taxes, and instead should buy only from the original owners. The man must be

careful to adhere to established laws and legal precedents and to remain within the

1 In the Qur’an, this is in the context of several verses encouraging jihad in the path of God and on
behalf of the weak such as those who pray to be rescued from oppression.
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bounds of necessity. He must not give in to whims or allow himself too many
‘permitted’ actions, let alone engage in prohibited acts. Al-Bija'T assures his questioner
that if he limits himself to his needs, his religion will not be adversely effected; for “if
the world were a corpse, that would be a permissible source of sustenance for the
believer.” This unpleasant but broadly permissive analogy was enough for al-Zayyati
or for an earlier editor of this fatwa; a note at the end of the ruling states “end of the
necessary part” of this text, suggesting that al-Bija'1 originally had more to say.

The exact context for al-Bija'T’s fatwd is not entirely clear and will require
further research which falls outside the scope of this study. In the first part of the
fatwa, the questioner appears to be a student of religion who is concerned about the
quality of masters with whom he can study in his region. Yet near the end of the
response, al-Bija’'T’s advice that the man exercise discretion in availing himself of the
dispensations allowed him out of necessity while adhering to the law to the extent
possible suggests that this mustaftiis already quite learned. It may be that the
questioner is at least in part complaining about the phenomenon of other, more junior
students receiving knowledge from masters in this region who are not nearly as
virtuous as they claim to be.

The region in question appears to be under non-Muslim rule and populated by
both Muslims and non-Muslims, but this is likewise unclear. The questioner states that
infidels are glorified while Muslims are debased and taxed, and al-Bija'T’s doctor
analogy supports productive exchanges with infidels in cases of necessity. Yet
language related to ‘oppressors’ in this region and the feasibility of emigrating to a

more ‘virtuous,’ rather than to a ‘Muslim’ territory leave the exact nature of this man’s
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region less explicitly defined than in most of the other fatwas related to emigration.
What appears most likely is that al-Bija’ is writing about a rural territory under the
control of local Muslim leaders who have allied with the Portuguese authorities
controlling a nearby port; as in Ibn Bartal’s fatwds, the line between infidel and Muslim
territory here may not be clear-cut.

Al-Bija’t and his mustafti may also be maintaining a cautious subtlety by using
this less explicit language to address the concerns of a Muslim remaining under infidel
rule. The apparent focus on a Muslim student studying with Muslim teachers of
questionable piety allows al-Bija’t to respond indirectly and sympathetically to the
questioner’s underlying predicament of being a Muslim living under non-Muslim rule.
The questioner’s concern with the quality of religious instruction in his area may also
help allay any suspicions regarding the purity of his motives for remaining where he is,
by depicting him as a devout Muslim. Finally, by linking the obligation to emigrate to
both ability and the existence of a suitable place to which to relocate, al-Bija’T is able to
exempt the man from emigration on the grounds of this lack of a suitable destination;
the implication is that even the unambiguously Muslim-ruled areas of Morocco did not
necessarily constitute better places to settle at this time than did regions indirectly

controlled by foreign powers.

Al-Zawawt
Al-Bija'T’s fatwa is followed by three rulings which appear to have been issued

much earlier, by Abi al-Hasan “Ali b. ‘Uthman al-Zawawi (d. 815/1412-13)."” In two

7 Al-Zayyati gives the jurist’s name as al-Zarwali, but this appears to be a mistake. See Appendix D, 434
n. 256.
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biographical notices for al-Zawawt, Ahmad Baba al-Tinbukt lists no birth or death
dates but states that he was a jurist in Bijaya, that he was the father of Mansir b. “Al1 al-
Zawawi, and that his second nisba was al-Manjulati.'® In his notice for “Ali ‘s son
Mansiir, Ahmad Baba states that Manstir was the mufti of Bijaya, that many of his fatwas
are in the Mi‘yar, and that he was still alive around 850/1446."° In al-Daw’ al-lami°, al-
Sakhawi includes a more substantial entry for Manstir which gives his death date as
846/1442-43 and his nisbas as “al-Zawawi then al-Bija’s;” ‘al-Zawawi,’ a tribal name, is
thus used here to refer to the family’s area of origin, while ‘al-Manjulat?’ (short vowels

2 Another notice in al-Daw’

uncertain) may refer to a village or a clan within the tribe.
al-lami® for an “AlTb. “Uthman al-Manjulatt al-Bukhari, giving no details other than a
death date of 815/1412-13, must refer to Abli al-Hasan °Alj, as ‘al-Bukhar? must be a
mistake for ‘al-Bija’t; thus this may be advanced as a tentative death date for al-
Zawawi,'”!

In the first fatwa, al-Zawawt is simply asked if those living in Christian territory
must emigrate. The jurist responds that, according to Ibn Rushd, the scholars have
come to a consensus that it is not permissible for Muslims to remain voluntarily in
infidel territory, where they are subject to infidel laws. Thus, those who are able to flee
must do so.

In the second question, al-Zawawi is asked about the case of a man who lives in

Christian territory and wants to emigrate, but is forbidden to do so by one or both of

his parents. The questioner wishes to know whether this man may leave without their

18 NT, 1:373; KM, 1:354.
19NI, 2:311; KM, 2:251.
120pL, 10:158.

21pL, 5:232.
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permission, or if this might depend on whether or not he fears losing them, or if they
have any other children. Al-Zawawi responds that the man’s departure does not
depend upon his parents’ permission, as he owes no obedience to them in their
disobedience to God. Yet the jurist also states that he can find no textual precedent
regarding the man’s fear of losing his parents, and that this is certainly a case of two
conflicting obligations. The principle to be followed then is to prioritize the stronger
obligation. Al-Zawawt does not explicitly state which this is, but he leaves room for the
man in question to choose to remain with his parents, as he continues by stating that
“if they have other children, then in that case the rule is what preceded of the
obligation to flee, without seeking permission.”'* This implies that if the parents do
not have other children, it might be preferable to remain. This question is very similar
to a later fatwa issued by Granadan chief judge al-Mawwagq (d. 872/1492), who was asked
if a man may return to dar al-harb to visit his parents; in response, the jurist likewise
stresses the obligation to emigrate and quotes another opinion allowing discretion in
choosing the lesser of two evils between not emigrating or not honoring one’s
parents.'”

In the third question, al-Zawawr is asked to explain the meaning and virtues of
hijra. He responds by saying that the well-known hijra was the obligation to emigrate to
the Prophet, prior to the conquest of Mecca. After the conquest, that particular hijra

lapsed, but the obligation remained to flee from places where one fears for the

soundness of one’s religion, or where there is no one to teach the essentials of the

12 Appendix D, 434.
'2 See Miller, “Obligation to Emigrate,” 284-88.
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religion. Al-Zawawi confirms that it is especially necessary to flee lands seized by the

infidels, and anywhere their laws apply to Muslims.

Ibn Zikri

These three short fatwas by al-Zawawt are followed by two rulings by Abt al-
‘Abbas Ahmad b. Muhammad b. ZikrT al-Manuwi al-Tilimsani (d. 899/1493)." Ibn
‘Askar describes Ibn ZikrT as the chief mufti of Tlemcen and most knowledgeable scholar
of his time. He wrote a number of works in the fields of law, poetry, creed, and
theology, including a work on judgments and fatwas. A number of his rulings are in the
Mi‘yar, and he was said not to restrict himself to taqlid (applying precedents) because he
had reached the level of ijtihad (independent legal reasoning).

The first question posed to Ibn ZikrT concerns a sharif (descendant of the
Prophet) engaged in jihad in the environs of Ceuta and ‘her sisters,” presumably cities
similarly under foreign control. The questioner wishes to know if the man’s actions are
permissible considering that the sultan, whose area of control extends to this man’s
region, has signed a treaty with the polytheists. He also asks if the treaty itself, which
was signed for a term of over twenty years, is legitimate. Ibn ZikrT responds that the
man may continue to fight the enemy if he is safe from those who might prevent him
from engaging in combat and if he believes the enemy to be fighting Muslims
elsewhere. The jurist also declares the treaty in question to be void because such
treaties may only be signed for two or three years, and because it strengthens the

enemy.

DN, 108-109; SN, 1:386; NI, 1:136-37; KM, 1:125-26; DH, 48; MA, 2:798.
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In the second question, Ibn ZikrT is asked what he thinks of those tribes of the
Far Maghrib (Morocco), near Ceuta , Tangier, and Asilah, which have intermingled their
affairs with those of the Christians. The questioner states that such friendship has
developed between them that these tribes inform the Christians of impending Muslim
attacks, and the Muslims find the enemy prepared for them. The Muslims must pass
through these tribes’ lands in order to fight the Christians, and often the tribes fight
the Muslims alongside the Christians. Ibn ZikrT is asked to rule on the status of these
tribes’ lives, property, women, and children. The questioner also wishes to know if the
tribes should be exiled from these areas, and if they refuse, if they may be fought. Ibn
ZikrT states that these people should be fought and killed like the infidels with whom
they have allied, and refers to the Qur’anic statement that those who ally with the
infidels are considered to be among them. These two fatwds were most likely issued in
the years following 1471, when Muhammad al-Shaykh signed a twenty-year treaty with

King Affonso of Portugal and ceded to him Asilah and Tangier.

Al-Nali and Ibn Hariin

After this group of fatwas, al-ZayyatT's chapter on jihad begins to address the
conduct of war and a range of rulings related to the status of dhimmis, Christians and
Jews living under Muslim rule. At a short remove from these fatwds concerning
emigration and relations with foreign-occupied territories are two final fatwas which
shed light on the contemporary discourse regarding Muslims living under Portuguese

rule. In the question, Abt ‘Abd Allah Muhammad b. Ahmad al-Nali, known as al-Musfir
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(d. 928/1521-22),'” is asked about a thief who fled to a place called ‘Ayn Shams “with
the other apostates” while his wife stayed in dar al-Islam."*® She had been remarried to a
Muslim for a couple of years when her ex-husband returned from the “land of the
apostates” to Islamic territory. The man wanted his wife back and claimed to have fled
from unjust laws; but the woman'’s agent countered that the man had chosen to flee to
the land of the apostates (ard al-murtaddin), and that if one spouse commits apostasy,
the marriage is rendered invalid and ends in divorce. Al-Nali responds that the people
of “Ayn Shams and similar areas surrounding al-Qasr - presumably al-Qasr al-Saghir -
and Tangier should not be referred to as apostates, and that only those who do not
understand the meaning of apostasy would say this. These people in question should
rather be referred to as disobedient to God, and if it cannot be proven that this man has
decisively and happily become an infidel, his wife should be returned to him despite
her subsequent remarriage. Even if this man settled in dar al-kufr for an extended
period, as long as he remained Muslim his matrimonial authority over his wife would
not be revoked; such a revocation may only take place if it is proven that he has broken
from the religion of Islam.

This fatwa suggests a popular counterpart to the formal juristic discourse
regarding the extent to which a Muslim’s geographical location and associations
determine his legal identity as an upright Muslim, sinner, or apostate. For the jurists
discussed above, mere residence even in unambiguously Christian-controlled territory
was insufficient to render Muslims equivalent in legal status to infidels; to incur this

status, they additionally had to aid the enemy by spying or fighting for them, trading

2 DN, 37; MA, 2:844, Ibn “Askar states that al-Nali was a prominent mufti in his time, to whom questions
would be sent from afar. He was buried in the part of the Ghumara region inhabited by the Bant Nal.
126 Al-Wazzani, al-Mi‘yar al-jadid, 3:49-50. This fatwd is outside the range of fatwas edited in Appendix D.
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with them, or contentedly paying them tribute and praising their rule. Whether as a
result of broadly interpreting or ignoring these qualifications, it must have been a
common assumption in this wife’s region that moving to or even seeking temporary
refuge in this ard al-murtaddin automatically constituted apostasy. If the matter was at
all unclear to them, the man’s wife and her new husband would have risked committing
zind by marrying one another, her representative would have risked sanctioning
marital infidelity, and the mustafti posing this question might have used more careful
language. The tone of al-Nali’s chastising response suggests he is frustrated with a
widespread phenomenon of Muslims illegitimately holding other Muslims to be
apostates based only on their geographical location.

A later jurist, Abti al-Hasan “AlTb. Misa b. Hartin al-Matghart al-Fasi (d.
951/1545),'”” does not appear to have shared al-Nali’s frustration. Ibn Hartin was asked
much more complicated question about a Christian prisoner of war who converted to
Islam while captive, married a Muslim woman and had a child with her, fled to dar al-
harb for a year or so, and returned to find his wife remarried on account of his

2 He then remarried another Muslim woman, had a child with her, and

apostasy.
returned to dar al-harb for ten months while she was pregnant with their second child.
Upon return, he found her too engaged to another man; she stated that her first
husband had made his apostasy apparent, that she would not return to him, and that he

had gone to dar al-harb without cause. Ibn Harln ruled that if this were the case, the

man was an apostate who must repent or be killed, and that this second wife was free to

"7 DN, 51; KM, 1:368-69; DH 408. According to Ibn “Askar, Ibn Hariin was a teacher and mufti in Fez and
the most prominent scholar of his time, whose funeral was attended by the Sultan Abu al-‘Abbas Ahmad
b. Muhammad al-Wattas (r. 1526-1545). Ibn Hariin lived to over eighty years old.

1% Al-Wazzani, al-Mi‘yar al-jadid, 3:50.
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marry whomever she wished. Abi al-Qasim b. Khajji (d. 956/1549) indicated his
agreement with Ibn Harin’s ruling at the bottom of the fatwd. The difference in
judgment between these two cases can be attributed to a number of factors; the legally
pertinent ones would be the wife’s presentation of evidence as to her husband’s
apostasy and the man’s lack of a valid reason for being in enemy territory. Other
considerations may have included the man’s Christian origins and opportune original
conversion, and the jurists’ desire to register opposition to a culture of fluid
conversions, border crossings, and unstable identities and loyalties.

Most importantly, these last two fatwas, to the extent that they might be
reflective of the late fifteenth century as well as the early sixteenth, suggest that the
case of man aslama wa-lam yuhgjir, “He who has converted to Islam but has not
emigrated” was not an archaic legal precedent which al-Wansharist could only make
relevant to the status of conquered Muslims through a forced analogy in Asna al-matdjir.
Rather, they suggest that variants of this older type of case were alive and well
alongside the more recent phenomenon of conquered Muslims living under Christian
rule; in fact, the coexistence of these cases appears to have contributed a great deal to
the blurring of identities, boundaries, and loyalties in and around Portuguese-occupied
Morocco. Discussing the close of the fifteenth century and beginning of the sixteenth,
Cook writes that “Religious line-crossing occurred everywhere, and persons might
change faiths or sects several times en route to the Beyond. Christianity and Islam
ordered death for apostasy, but fluid borders and the excuse of forced conversion gave

maneuver room to the quick and the deft.”'” Alongside prisoners of war, those with

12 cook, Hundred Years War, 142-43.
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incentives to maintain flexible loyalties included local Muslim leaders or merchants
who allied with the Portuguese, European converts to Islam (‘uliij) conducting trade in
Morocco, and Andalusi refugees — some of whom had already been forcibly converted
to Christianity - in pursuit of new lives. The ongoing state of war within Morocco, the
influx of foreign merchants and refugees, and the phenomenon of shifting loyalties
must have rendered the stark legal formula of territory-as-identity an attractive policy

and measure of loyalty.

Conclusion

The foregoing material supports two primary conclusions and raises one
important question. The first conclusion is that al-WansharisT's two fatwas on
emigration from Iberia, Asna al-matajir and the Marbella fatwa, must be viewed as part
of this larger contemporary juristic discourse on the status of Muslims living under
non-Muslim rule in both Iberia and North Africa in the late fifteenth and early
sixteenth centuries. The section of al-Zayyati’s al-Jawahir al-mukhtdra analyzed here
shows that al-Wansharisi (d. 914/1508) and at least three of his immediate peers in Fez,
al-Waryagli (d. 894/1488-89), al-Mawasi (d. 896/1491) and Ibn Bartal (d. ca. 900/14957),
were all writing fatwds on the status of Muslims living under Portuguese rule and on
Muslim-Christian relations in the years prior to al-Wansharist's composition of Asna al-
matdjir. Two additional contemporaries, al-Bija’t (d. 901/1495) and Ibn Zikri (d.
899/1493) addressed similar concerns from Tlemcen, and one FasT jurist, al-Nal (d.

928/1521-22) ruled on Muslims living in ard al-murtaddin, a region which can be
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considered non-Muslim territory even if not formally under foreign rule. That these
texts were not simply issued in the same time period but were products of a formal
juristic discourse on a matter of shared concern is clear from the extent to which they
overlap not only in content but in the specific phrasing of both questions and answers.
This shared content is particularly evident in the fatwas of al-Mawasi and Ibn Bartal,
and in al-WansharisT’s Berber fatwd. We also know that important legal questions,
especially those related to public policy and to the state’s use of coercive force, tended
to be posed to several of the capital’s leading jurists, and that al-WansharisT in
particular had a tendency to engage in protracted legal debates with other scholars
through the issuance and solicitation of fatwas."® The link between this group of fatwas
preserved by al-Zayyati and Asna al-matdjir is provided most convincingly by al-
WansharisT himself; the first half of the Berber fatwa, his own contribution to this
shared discourse, reads like a rough draft for those parts of Asna al-matdjir he composed
himself. In crafting this later response al-Wansharist would undoubtedly have had
access to the range of opinions discussed here, and would have seen the question of
emigration from Iberia through the lens of the ongoing war against foreign occupation
in Morocco. Finally, the story of the unhappy emigrants explicitly links the question of
Muslims living under non-Muslim rule in the Iberian Christian kingdoms and in
Morocco, by making these AndalusTs players on the Moroccan stage, where they
commit the same preference for infidel rule as their Moroccan coreligionists in al-
MawasT's fatwd and the Berber fatwa. Placing Asna al-matdjir in the context of this wider

discourse also casts doubt on the extent to which the predicament of Iberian Muslims

' These rulings include al-WansharTst’s fatwd on construction in a Tlemcen cemetery (see chapter four,
pg. 8, n. 12), his salary dispute with al-Waryagli, his lengthy fatwa to his students on ifta’, and a fatwa
answering his critics noted by Castro in “Principales aspectos,” 38-39.
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can be considered to have been viewed as exceptional by fifteenth and sixteenth-
century Maghribfs.

The second conclusion to be drawn from this material is that Asna al-matdjir and
the Marbella fatwa, placed in this larger context of rulings related to Muslims living
under non-Muslim rule, appear to have been moderate for the time. This is in contrast
to the common assertion that al-WansharTsT’s opinions were excessively strict, an
argument often supported by comparing them to rulings issued by al-Mazarf, al-
‘Abdst, or al-Wahrani. While the validity of these comparisons will be revisited in the
following two chapters, a primary aim of the foregoing analysis has been to
demonstrate that the most immediate body of rulings with which to compare the
positions adopted in Asna al-matajir and the Marbella fatwa are the ones preserved by al-
Zayyatl. The Jawahir al-mukhtara fatwas treat the same basic legal questions as do these
two rulings, they were issued in the same time period, many of them were also issued
in Fez, and one of them was even issued by the same jurist, al-WansharTsI.

The variety of questions contained in this group of fatwas, and the remarkable
range of responses to them, presents a much more complex and nuanced picture of the
Maliki discourse on Muslims living under and adjacent to Christian-controlled
territories than has previously been discussed in the literature. If we were determined
to classify these opinions on a scale of rigorist to pragmatist, we would first need to
identify the one discrete legal question which most of these fatwas have in common:
the status of Muslims who remain subject to Christian authority (by paying them
tribute) despite the ability to move, but who commit no further offenses related to

trade, espionage, fighting, or the expression of contentedness with infidel rule. Al-
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Waryagli, who prays for divine assistance in killing such Muslims, would clearly be the
‘rigorist,” although the term is ill-fitting; his position is quite pragmatic if we consider
he is most likely writing for soldiers and local mujahidiin. Ibn Bartal would be the
‘pragmatist’, as he rules that these Muslims are sinners who lose their legal probity, but
retain the inviolability of their lives and property. Al-Mawasi appears to agree with
this position, but does not explicitly state that this group retains their inviolability.

If al-Wansharist’s opinions should be considered ‘moderate’ rather than
‘pragmatic,’ it is primarily because he places far more emphasis than does Ibn Bartal on
the necessity of emigration, and provides far more detail concerning the questionable
status of conquered Muslims’ lives and property. As for their property, al-Wansharisi
devotes a considerable portion of Asnd al-matajir to the scholarly disagreement over
whether or not this may be confiscated. The closest he comes to taking a clear stance is
his statement that if these Muslims support the enemy financially in their wars, the
opinion that their property is licit becomes preponderant.”' This implies that their
property could very well be considered inviolable if they merely reside under enemy
control, or if they contribute money to the enemy but that money is not used in
fighting Muslims. Applied to the situation in Morocco, we would expect that paying
tribute to the Portuguese thus would be reason enough for al-WansharisT to consider
these Muslims’ property to be licit. Yet in the Berber fatwa, al-WansharTsi simply states
that there is disagreement as to the status of Mudéjars’ property;"* he refrains from
taking a stand or from elaborating as to which aspects of that disagreement might

apply to the present situation. In an editorial comment in the Mi‘yar, al-Wansharist also

B! Appendix A, 367.
2 Appendix D, 423.
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states emphatically that the property of those Muslims who live adjacent to and have
signed a treaty with ahl al-harb, is inviolable; and that those jurists who have issued
fatwas to the effect that this property is licit are in clear error.”® Although living near
dar al-harb and having signed a treaty is different from residing under direct Christian
rule, al-WansharTsT nevertheless clearly places himself in a position more moderate
than that of his contemporaries in this comment.

As for the inviolability of Mudejars’ and Moroccan Muslims’ lives, in Asna al-
matajir al-WansharisT cites only Malik’s opinion that they are inviolable, without citing
any opinion considering them violable.” Yet he also cites opinions to the effect that
the accidental killing of a Muslim residing in dar al-harb requires only atonement and
not the payment of blood money, or the payment of only half of the standard blood-
money."” In the Berber fatwd, al-Wansharisi states that these Muslims’ inviolability is
not complete, and simply cites one jurist’s opinion that no blood money is owed for the
accidental killing of a Muslim voluntarily residing in dar al-harb.”® Thus in both fatwas,
al-WansharTsT appears to support the basic inviolability of conquered Muslims’ lives,
but also finds it important to clarify that the value of those lives for the purposes of
compensation for accidental killing has been compromised. Aside from the question of
lives and property, al-Wansharist’'s mention in the Berber fatwa of an opinion that these

Muslims should not be greeted, as noted above, also renders the tone of this opinion

% Al-Wansharisi, al-Mi‘yar, 2:439.

3 Appendix A, 359, 360.

1 1bid., 356, 359, 362-63. Al-Wansharisi discusses the issue of blood money in detail in Asnd al-matdgjir, in
the sections on hadith reports and the inviolability of lives and property. The opinion that only
atonement rather than blood money is due is based on Qur’an 4:92, which covers the atonement and
compensation required for three categories of believers. The opinion that one-half of the blood money
should be paid is based on a hadith report in which Muhammad orders one-half of the blood money paid
in compensation for the accidental killing of some converts who were living among non-Muslims and
whose conversion was unknown to the attacking expedition.

3¢ Appendix D, 423.
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somewhat stricter than that of Asnd al-matajir and of the fatwas of Ibn Bartal and al-
Mawasl.

While it is important to recognize that al-Wansharist’s opinions do not appear
to have been particularly strict for his time, reducing these opinions to their lowest
common denominator for the purposes of such a classification can also obscure their
rich complexity. The fatwas preserved by al-Zayyati reveal several gradations of
Muslim-Christian relationships, unclear geographical, ethical, and even religious
boundaries, a range of audiences, and a nuanced set of answers. For example, in the
Berber fatwa al-Wansharisi takes the problem of trading with the enemy so seriously
that he obligates the general populace to monitor the roads and prevent anyone from
entering enemy territory; yet he also makes an exception for the purchase of Arabic
books and provides detailed instructions as to how these purchases should be
prioritized. Although Ibn Bartal states that the phenomenon of Muslims living under
infidel authority is so horrifying that it threatens the pillars of Islam, he also preserves
the inviolability of Muslims who have signed a treaty with the infidel but who promise
not to pay the required tribute, or who say they are waiting to join a jihad if help
arrives. Ibn Bartal also urges local leaders to counsel the residents of subjugated areas
in order to encourage them to leave and to understand the consequences of choosing to
stay; this may have been what Ibn Qatiya had in mind when he asked al-Wansharisi in
Asna al-matajir if the offending emigrants should simply be warned and counseled and
then left to their own devices.

Al-ZayyatT's compilation shows that although al-Wansharist and his

contemporaries must have been participating together in a shared discourse, the exact
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legal issues under discussion, and the range of available positions to be adopted on each
issue, remained varied and flexible. The central legal categories of Muslims who live
under infidel authority, pay tribute to them, spy for them, trade with them, and fight
for them are supplemented or replaced in some of these fatwas by questions regarding
ransom payments, parental permission to emigrate, Muslims fishing with non-Muslims,
farmers cultivating in enemy territory, Muslims fighting against infidels or hoping to,
prayer leaders and callers, wives presuming their husbands to be apostates, and
students unable to emigrate but in need of quality teachers. The divorce case which
prompted al-NalT’s ruling that the husband in question must be considered Muslim
until proven otherwise (and not by temporary residence in ‘dar al-murtaddin’), also
shows that the court of popular opinion at this time may have been far stricter in some
areas than was the law as interpreted by the jurists, including al-Wansharisi.

The question raised by these fatwas is why, if there was such a vigorous and
important juristic discourse at the time concerning Muslims subject to Christian
authority within Morocco, did al-WansharisT choose to preserve in the Mi‘yar
elaborately crafted answers only to the two questions concerning AndaliisT emigrants?
As a preliminary conjecture, two possible reasons for this decision include the relative
simplicity of the AndalusT cases, and the more conclusive nature of the precedents they
set. First, as opposed to the purely Moroccan fatwds, in Asna al-matdjir and the Marbella
fatwa al-Wansharist rules on only two basic issues: the obligation to emigrate, and the
punishment for openly expressing a preference for Christian rule over Muslim rule.
Although the jurist is also asked to treat two variations on this first issue - the

obligation to emigrate despite the expectation of material loss and despite being in a
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position to aid others who refuse to emigrate - these basic issues remain
uncomplicated by ongoing or potential jihad movements, or by the additional offenses
of espionage, arms trafficking, and treachery, or by ambiguously defined territory
subject to Christian taxes but apparently not laws, or by the liminal status of a group
which has signed a treaty but has not yet been forced to pay a tribute. The narrow
scope of the questions posed to al-Wansharisi in Asna al-matajir and the Marbella fatwa
allowed him to respond with clear, straightforward answers for which he could claim
the authority of a definitive scholarly consensus. The Andalusi fatwas represent an
agreed-upon bottom line, that at the very least Muslims who are subject to Christian
laws, who have no hope of recovering their territory for Islam, and who are capable of
emigrating to Muslim territory, are obligated to do so.

Second, when al-Wansharisi composed the Andalusi fatwas, the fall of Muslim
Iberia had been underway for over four centuries and was within months of
completion. Even prior to the Morisco period, North African jurists most likely shared
the vision of Muslim life under Iberian Christian rule which is described in Asna al-
matdjir and the Marbella fatwa: a trajectory of loss and decline which begins with
humiliation and an inability to correctly fulfill ritual obligations and proceeds, as
Christians break the initial surrender treaties, to the complete subjugation and
assimilation of the Muslim population. The fate of al-Andalus and its Muslim
population would have provided a more concrete historical precedent than the still-
unfolding situation in Morocco for later generations who would read the Mi‘yar.
Perhaps more importantly, elaborating upon this tragedy would also have served as a

warning for al-WansharTsT’s present Moroccan audience of the consequences of
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complacency in the face of unchecked Christian advances. Asna al-matajir and the
Marbella fatwa thus may be read as a powerful commentary on the foreign occupation

of Morocco in al-Wansharis1’s time.



CHAPTER THREE

Al-WansharisT’s Use of Precedent in Asna al-matdjir

In fatwas, jurists adapt received precedents to present contexts; it has thus been
necessary first to establish the nature of al-WansharisT’s audiences and contemporary
context prior to attempting to forge a better understanding of his use of authoritative
precedents in Asna al-matdjir. As shown in the previous chapter, many scholars have
considered al-WansharisT’s AndalusT fatwas (Asna al-matajir and the Marbella fatwa) to
represent a complete lack of original reasoning, a deliberately inflexible deployment of
strict precedents, or both. It has already been argued above that al-Wansharist’s
rulings were not particularly strict for his time; this section will argue that al-
WansharisT’s construction of Asna al-matdajir also demonstrates a careful adaptation and
application of prior rulings to fit not only the circumstances of the question asked but
also the present social and political context of late fifteenth-century Morocco. As a
number of scholars have summarized this fatwa, what follows will not be a
comprehensive description of the entire text. Rather, this chapter will focus on those
elements of Asnd al-matajir most indicative of the strategic choices al-Wansharisi made
in adapting existing legal precedents to the circumstances of the question to which he

is responding and the broader historical context in which he was living.

Al-Wansharisi’s Use of Rabi”’s Fatwa on Emigration
As Van Koningsveld and Wiegers have shown, al-Wansharst’s work in crafting

Asna al-matajir consisted of selectively reproducing Ibn Rabi”s prior fatwa on the
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obligation to emigrate as much as it did of composing new material. Al-Wansharis1
must have considered Ibn Rabi”’s lengthy ruling already to be a comprehensive
presentation of the most important proof-texts, precedents, and arguments applicable
to the obligation to emigrate. Many of al-WansharTsT's minor changes to his
predecessor’s text are stylistic, often adding a word or two in order to transform Ibn
RabT”’s ordinary prose into rhyming saj’. Al-Wansharist’s major changes include
composing original segments of the fatwa, re-arranging the components of Ibn Rabi”’s
text, and omitting parts of that text. Only changes with significance to the overall
meaning or function of the ruling will be treated here.

One of al-WansharisT's first major decisions in appropriating Ibn Rab1”s fatwa for
his own purposes must have been not to cite his source. As Van Koningsveld and
Wiegers have noted, al-Wansharisi neglects to credit Ibn RabT specifically or to
acknowledge more generally that the better part of his AndalusT fatwas have been
borrowed from another jurist. Presumably al-Wansharisi made this decision in order to
increase the authority of his own ruling; he must have felt that direct citation of earlier
masters such as Malik, Ibn Rushd, Ibn al-‘Arabi, and others would be more compelling
for his audience than would citation of these opinions mediated by repeated reference
to a lesser-known later jurist such as Ibn RabT". Al-Wansharisi may also have thought it
would reduce his own authority as an interpreter of these earlier opinions to admit
having relied quite so heavily on an earlier jurist’s research and compilation of relevant

opinions within the Maliki school.
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Framing of al-Wansharist's Response: Ranking of Emigrants’ Destinations

Al-Wansharist introduces and frames his response differently from that of Ibn
RabT". The latter, who was also responding to a question regarding the permissibility of
remaining under Christian rule in Iberia, begins by stating that there is no scholarly
disagreement as to the prohibition of residence among infidels or as to the obligation
to emigrate from infidel territory to Muslim territory. In contrast, al-Wansharist opens
his response with a substantial passage in which he cites one hadith and the opinions of
several earlier jurists, including Malik, in support of the obligation to emigrate not just
from lands of unbelief but also more generally from lands of oppression, fitna, injustice,
and sin." One of these cited opinions, taken from Ibn al-“ArabT’s (d. 543/1148) ‘Aridat al-
ahwadht, poses and responds to the objection that there may be no ideal land free from
all of these vices:

If one were to object, ‘What if there was no region other than one like that?’ then we
would respond that one should choose the least sinful of them. For example, if there is
aregion in which there is unbelief, then a region in which there is injustice is better
than [the former]; or [if there is] a region in which there is justice and prohibited acts,
then a region in which there is injustice and permitted acts is better than [the former]
for residence. Or [if there is] a region in which there are sins against the rights of God,
then this is more suitable than a region in which there are sins involving the usurped
rights of men . .. And “Umar b. ‘Abd al-°Aziz - may God be pleased with him - has said,
“So-and-so is in Medina, so-and-so is in Mecca, so-and-so is in Yemen, and so-and-so is
in Syria; by God the earth is filled with injustice and oppression.”

Khaled Abou El Fadl has suggested that al-Wansharist is responding to the legal
argument, advanced by some jurists, that widespread corruption renders all lands
equal in status and thus makes emigration ineffective and unnecessary.’ It is more
likely that al-Wansharist is responding most immediately to the circumstances of the

question he is asked in Asna al-matajir, in which a group of lay emigrants pronounces

! Appendix A, 344.
*For notes, see Appendix A, 345.
3 Abou El Fadl, “Islamic Law,” 154.
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the Maghrib to be an unworthy destination, mocks the obligation to emigrate on the
basis of their comparative observations, and expresses their desire to return to
Christian territory.* Because of these emigrants’ slanderous remarks, and presumably
their understandable basis in Morocco’s current state of war and distress, al-
WansharTsT, unlike Ibn RabT, finds it necessary to emphasize that Muslims have an
obligation to prioritize living under Muslim rule even if justice and security do not
prevail there. Al-Wansharist would likewise have had in mind the recently-circulated
questions regarding Moroccan Muslims contentedly paying tribute to, fishing with, and
praising their own Christian overlords in Morocco. Even if these Muslims were more
prosperous under Portuguese rule, or they found conditions more stable there, they
were nonetheless obligated to emigrate to Muslim-controlled territory.

As al-Wansharisi could have made this point with Ibn Rabi’s more black-and-
white model emphasizing the absolute superiority of Muslim territory over infidel
territory, we might still question why he chose to devote significant attention to the
obligation to emigrate from more sinful or corrupt areas to less sinful ones even within
Muslim territory. If we accept that he was writing for the current situation in Morocco
as much as he was answering the question at hand, it is likely that al-Wansharist was
responding to the uncertainty among the jurists and populace alike as to the legal
status of particular areas of Morocco. Those areas required to pay tribute to Portugal
through local leaders, but which were not subject to Portuguese laws, for example,

might have been considered particularly corrupt Muslim territory rather than non-

* It might be objected that the question posed to al-Wansharisi reflects a carefully crafted scenario
designed to invoke these legal arguments, rather than an actual case. Yet this type of event - emigrants
attempting to return to Iberia after successfully reaching North Africa or being expelled - is attested in
historical sources. See for example Meyerson, The Muslims of Valencia, 97.
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Muslim territory. Al-Wansharist's broader ruling acknowledges the absence of an ideal,
just and sinless land but nonetheless requires emigration at the very least from infidel
to unambiguously Muslim territory, and if possible, beyond that to the least corrupt

land one can find.

The Qur’dn

Following this introductory section, al-Wansharisi cites over a dozen Qur’anic
verses used to support the obligation to emigrate and the prohibition of alliances with
Jews, Christians, and infidels rather than with Muslims.” Although the majority of this
section is taken from Ibn Rabi”s fatwd, al-Wansharis1 has rearranged the citations in
order to first address the issue of the ability to emigrate, as discussed in chapter one.
Whereas Ibn Rabi® begins with the verses prohibiting alliances with infidels, al-
WansharTsT opens by stating that only a complete inability to emigrate, and not
material concerns, justifies a dispensation from this obligation. He then quotes Qur’an
4:98-99, exempting the weak from emigrating, and proceeds with Ibn RabT”s
explanation that those who are capable of emigrating but fail to do so are not among
the weak, and their excuses are not accepted. Al-WansharisT’s foregrounding of the
issue of ability can be attributed to the prominence of this issue in the question posed

to him by Ibn Qatiya.

> Appendix A, 346-51.
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The Man Aslama Precedent: Converts in Dar al-Harb and Conquered Muslims

While Ibn Rabt* follows these Qur’anic proof-texts with hadith reports relevant
to the obligation to emigrate, al-WansharTsi inserts between these two sections a
discussion regarding earlier jurists’ approaches to the legal status of harbt converts and
conquered Muslims.® While much of this discussion is taken from Ibn RabT, al-
WansharTsT begins with his own citation of a substantial passage from Ibn Rushd’s
chapter on traveling to non-Muslim territory for trade in al-Muqaddimat al-mumahhidat,
his commentary on Malik’s Mudawwana.” Tbn Rushd states that emigration remains
obligatory until the Day of Judgment, and that the Qur’an, the Sunna, and the
consensus of the community all obligate those who convert in non-Muslim territory to
emigrate to Muslim territory. He further states that emigrants may return to their
homelands if those lands revert to Islamic territory, and that is it is not permissible to
enter dar al-harb for trade or for any other reason, as it is prohibited for Muslims to be
subject to infidel laws. Although al-WansharTst’s addition of the first part of this
passage strengthens his overall argument for the obligatory nature of emigration, the
two secondary points appear to have been more applicable to the Maghribt than to the
Iberian context at this time. First, Moroccans would indeed later recover those
territories under Portuguese control, an eventuality for which there was enough hope
to inspire regular jihad campaigns. While there was certainly hope among Mudéjars
and even Moriscos that al-Andalus would be restored to Islam,? it must have been

dimmer than in Morocco in these last months before the fall of Granada. Hijra out of

¢ Ibid., 352-56.

7 1bid., 352-53.

® This is evidenced in part by al-WahranT’s advice to the Moriscos to hold fast until possible aid from the
Turks could arrive, and by later Morisco revolts.
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the conquered Iberian territories was oriented toward flight, not toward clearing the
way or regrouping for jihad against those same territories.

Second, we know from the Berber fatwa that al-Wansharisi was so concerned
with the phenomenon of Moroccan tribes entering Christian-controlled areas in order
to supply them with arms that he called for monitored roadblocks to prevent all access
to those areas. Trading with the enemy was also a primary category of prohibited
Muslim-Christian interaction in the other Jawahir al-mukhtara fatwas. In the context of
Iberia, the prohibition on entering dar al-harb for trade would have functioned
primarily as an a fortiori argument emphasizing the prohibition on residence there.

The remainder of this section of Asna al-matdjir is devoted to the history and
validity of the analogy between the legal status of non-Muslims who convert to Islam
while in dar al-harb and that of Muslims whose territory is conquered and becomes dar
al-harb.” With the exception of a few editorial and stylistic changes, al-WansharisT’s
argument here is taken from Ibn Rabt, who explains that the early, master jurists
addressed only the case of converts simply because the case of the conquered Muslims
had not yet arisen; not because the cases are dissimilar. When this second type of case
first arose in Sicily and al-Andalus in the fifth/eleventh century, the jurists who were
asked about the status of conquered Muslims -- Ibn Rabi* specifies that they were
Maghribi jurists, but al-WansharTsi leaves this out - found their legal status to be
equivalent to that of the converts. Ibn Rabt® and al-Wansharis1 each use this passage to
establish that an authoritative precedent for the legal status of conquered Muslims has

already been identified; in order to bolster the authority of this analogy, they also

° Appendix A, 353-56.
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establish that this reasoning originated with the earliest possible jurists who could

have addressed the matter.

The Sunna

Al-WansharfTst follows this section with one devoted to evidence from the Sunna
for the prohibition of residence in non-Muslim territory.”® In Ibn Rabi’s text, this is a
fairly short section which is followed by the material which al-Wansharist allocates to
the Marbella fatwa rather than to Asna al-matajir, which consists of an exposition of all
of the reasons why Muslims are unable to fulfill any of their core obligations while
living under non-Muslim rule, and a list of dangers and corruptions to be feared as a
result of such residence. In Asnd al-matajir, al-Wansharist expands Ibn Rab1”’s hadith
section and then follows it with a section on the legal status of converts and conquered
Muslims’ property and families, which comes much later in Ibn Rabi”s text.

In the initial segment of his hadith section, which is the part taken from Ibn
RabT, al-Wansharisi cites two reports: one in which Muhammad declares himself to be
free of any Muslim residing among polytheists, and one in which the Prophet told his
followers not to live among or associate with polytheists, for “whoever lives among
them or associates with them, is one of them.”" The context for the first statement is
given here as a battle in which a number of polytheists attempted to communicate
their acceptance of Islam, but were killed by the attacking Muslim expedition who did
not understand the polytheists’ prostration to signal their conversion and thus

inviolability. Muhammad ordered that only half the blood-money customary for the

9 1bid., 356-59.
' For notes, Appendix A, 356.
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accidental killing of Muslims should be paid in compensation for their deaths, and
explained the reduction with the above statement; this indicates that converts have an
obligation to clearly separate themselves from enemy polytheists. The second hadith
report closely resembles the injunction in Qur’an 5:51, “Whoever among you allies
himself with them is one of them.” Ibn RabT concludes this brief section by stating that
no other evidence contradicts the import of these reports, that no Muslim disagrees

with what they stipulate, and that they are corroborated by evidence from the Qur’an.

Varieties of Hijra

Al-Wansharist includes these concluding statements, but then cites two
additional hadith reports which appear to be mutually contradictory, along with two
explanations of how the reports are to be reconciled. In the first hadith, Muhammad
indicates that the “duty to emigrate will not cease;” in the second, he proclaims that
“There is no hijra after the conquest, but there [remains the obligation of] jihad and
[correct] intention. When you are summoned to battle, go forth.”*? The first
explanation al-WansharTsi provides for these two hadiths is that of Abii Sulayman al-
Khattabi (d. 386/996 or 388/998), who states that these traditions refer to two distinct
hijras. The hijra referred to as unceasing in the first tradition is that enjoined by Qur’an
4:100, which urges believers to emigrate in the way of God and which was revealed
when polytheist Meccan persecution of the earliest Muslims had begun to intensify.
While this first hijra was not obligatory, once Muhammad had performed his own Hijra

from Mecca to Medina, all Muslims then became obligated to follow suit; this is the hijra

" For notes, see Appendix A, 357. For an excellent analysis of these and other traditions related to hijra
in early Islam, see Patricia Crone, “The First-Century Concept of Hijra.” Arabica 41, no. 3 (1994): 352-87.
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referred to in the second tradition. This second hijra ceased to be compulsory after
Medina was conquered, but the first hijra remains as a recommended or desirable duty.
In this passage cited by al-Wansharisi, al-Khattabi does not specify the exact nature of
the first, enduring hijra; he most likely has in mind the first emigration to Abyssinia and
the model of fleeing religious persecution.

The second approach to reconciling the two reports is offered by al-Wansharist
himself, who links them to a passage on emigration in Ibn al-“Arabt’s (d. 543/1148)
‘Aridat al-ahwadhi, a commentary on al-TirmidhT’s compilation of hadith reports.” In his
commentary on the “No hijra after the conquest” hadith, Tbn al-“Arabi states that there
are six primary types of hijra, four of which he proceeds to describe; the full list is
found in Ahkam al-Qur’an, his commentary on the legal verses of the Qur’an.” Ibn al-
‘ArabT’s first type is that hijra which is motivated by fear for oneself and one’s religion,
such as the Prophet’s Hijra, which was obligatory for early Muslims. His second type is
hijra to the Prophet himself. Ibn al-°Arabi then states that these two are the two types
of hijra which ended with the conquest of Mecca. He goes on to explain that hijra from
the land of unbelief, the third type here, is obligatory until the Day of Judgment."

In Asnd al-matajir, al-Wansharisi re-arranges and edits Ibn al-“ArabT’s passage,
without acknowledgment, such that the passage begins with “These two hijras which
are addressed in the traditions [reported by] Mu‘awiya and Ibn ‘Abbas are the two hijras
which ceased to be obligatory upon the conquest of Mecca . .,” followed by Ibn al-

‘Arab1’s description of the two categories. The effect of this rearrangement is to make

B Ibn al-“Arabi, ‘Aridat al-ahwadht, 4:7:66.

" Ibn al-°Arabi, Ahkam, 1:496-97.

' The fourth type in ‘Aridat al-ahwadhi is emigration from lands filled with prohibited acts and corruption
due to oppression or fitna, which Ibn “Arabi also holds to be obligatory until the Day of Judgment. Ibn al-
“Arabi, “Aridat al-ahwadh, 4:7:66.
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Ibn al-‘ArabT’s comments apply to both of the above-cited hadith reports rather than
only to the “No hijra after the conquest” tradition, and thus also to correspond to al-
KhattabT's two types of hijra. Yet the correspondence is inconsistent, as al-Khattabi and
Ibn al-°Arabi describe the status of these hijras quite differently, and as neither of Ibn
al-‘ArabT’s first two types, which he says ceased with the conquest, can correspond with
the unceasing variety of hijra.

Al-WansharsT’s maneuvering here is far from transparent, but appears to serve
at least four purposes. First, he must have meant to assimilate Ibn al-‘Arab1’s and al-
KhattabT's two sets of two hijras, but in order to associate them both with the “no hijra”
tradition, as Ibn al-‘ArabT had done, not in order to divide the two hijras between the
two traditions, as al-Khattabi had done. If both sets of two hijras can be made to
correspond to the “no hijra” tradition, that reserves the unceasing hijra tradition for
Ibn al-‘ArabT’s third type of hijra, which consists of leaving infidel territory for Muslim
territory. Meanwhile, forcing al-Khattabi's two hijras to correspond to Ibn al-“ArabT’s
first two hijras (and to the “no hijra” tradition) has the effect of 1) contesting al-
Khattab1's assertion that the enduring form of hijra is only recommended as opposed to
obligatory, by 2) asserting that al-Khattab1's first type of hijra, which appears to refer to
the emigration to Abyssinia, actually corresponds to Ibn al-‘Arab’s first type of hijra,
which was also motivated by fear for oneself and one’s religion, but which took place
after Muhammad’s Hijra, was obligatory at the time, and ended with the conquest of
Mecca.

This first purpose of al-WansharisT’s varieties-of-hijra discussion is thus to

reconcile the two hadith reports in such a manner that emigration from infidel to
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Muslim territory is established as the unceasing variety of hijra and as obligatory. This
correspondence is supported by linking the “no hijra” tradition with all of the
motivations for emigrating to Muhammad subsequent to his move from Mecca to
Medina. In Asnd al-matajir al-Wansharisi continues with two further, acknowledged
passages taken from Ibn al-°Arab1’s Ahkam al-Qur’an and his “Aridat al-ahwadhi which
reinforce this division between the obligatory and enduring hijra from dar al-harb to dar
al-Islam and the formerly-obligatory-but-now-defunct hijra to Medina.'®

The second purpose this discussion appears to serve relates to al-Wansharist’s
decision to quote al-Khattabi at all, given that the FasT jurist then undermines al-
KhattabT's assertions with a passage from Ibn al-°Arabi which could have stood on its
own. It may be that al-Wansharisi not only wished to include al-Khattabt's
authoritative support for the reconcilability of the two seemingly contradictory hadith
reports, but also took advantage of the opportunity to assimilate the Abyssinian
emigration—al-Khattabt's first and enduring type of hijra—to the type of emigration
which came to an end following the establishment of a dar al-Islam and the conquest of
Islam’s first persecutors in Mecca. If this was indeed an implicit aim of the varieties-of-
hijra discussion, it would pair well with al-WansharisT’s later use of the Abyssinian case
(which is not present in Ibn Rabr) as an authoritative precedent supporting his
argument that emigration must be performed for religious rather than worldly
interests.”” In the introduction to his critical edition of Asna al-matgjir, Mu'nis finds this
later citation of the Abyssinian model to be hypocritical, given that al-WansharTsi is

arguing for the obligation to emigrate from Christian territory; Abyssinia had been

16 Tbn al-“Arabi, Ahkam, 1:496-97; idem., “Aridat al-ahwadhi, 4:7:79.
7 Appendix A, 368.
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ruled by a Christian king who offered refuge to the persecuted Meccan Muslims.* If my
reading of al-WansharTsT's juxtaposition of al-Khattabi and Ibn al-“Arabi is plausible, it
would appear that al-WansharTsT is praising Abyssinian emigrants as models to be
emulated for their devotion and willingness to abandon their wealth and families, while
also arguing that the circumstances of this hijra were unique to the period culminating
in the conquest of Mecca.

If we take another step back, the final two ends served by al-Wansharist’s
varieties-of-hijra section relate to his decision to address the “no hijra” hadith.
In the question posed to Ibn RabT* in that jurist’s earlier fatwa, this tradition is noted as
one of the proof-texts offered by an unknown jurist for the permissibility of remaining
under Christian rule in Iberia. Despite this, Ibn RabT does not take up the issue of this
tradition’s applicability to the Spanish context in his own fatwa, at least in the version
edited by Van Koningsveld, Wiegers, and Ryad. It would have been appropriate for Ibn
RabT* to devote a portion of his answer to refuting the argument that this tradition
lifted the obligation to emigrate for all Muslims after the conquest of Mecca. Thus the
third reason for al-Wansharist’s discussion of this tradition is to take up a task left
unfinished by Ibn RabT; questions regarding the legal import of this hadith were likely
still current during the later jurist’s time.

Finally, al-Wansharisi may have chosen to discuss the “no hijra” report not just
in order to refute the continued applicability of hadith’s first half, but in order to
emphasize its second half: “...but there [remains the obligation of] jihad and [correct]

intention. When you are summoned to battle, go forth.” Noting that jihad is an

¥ Mu’nis, “Asna al-matajir,” 8.
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enduring obligation in addition to hijra from dar al-harb to dar al-Islam would only have
been incidental to al-WansharisT’s answer to Ibn Qatiya’s question in Asna al-matdjir,
because jihad was no longer possible in Spain; but it makes sense as a comment on the
current situation in Morocco. The second half of this hadith does not appear even in
the question component of Ibn Rabi”’s fatwa, but this is al-Wansharisi’s second citation
of the full report; the first came as part of the passage taken from Ibn al-‘Arabt’s ‘Aridat
al-ahwadhi concerning the best region to which to emigrate.” Ibn RabT" mentions jihad
only in the context of describing the duties which conquered Muslims fail to fulfill.”
He notes that they either abandon this obligation completely, out of hopelessness, or
contribute financially to the enemy’s war effort, in which case they become like the
enemy.

Al-Wansharisi’s added emphasis on jihdd in comparison with Ibn Rab1”s fatwd is
further evident from the precedents he cites in a passage linking his varieties-of-hijra
section with a substantial subsequent section devoted to the inviolability of converts’
and conquered Muslims’ lives, families, and property.” With this passage, taken from
‘Aridat al-ahwadhi, al-Wansharisi returns to the hadith noted earlier regarding
Muhammad’s decision to pay only half of the usual blood money to a group of people
who had prostrated in the face of a Muslim attack, attempting to indicate conversion to
Islam. Ibn al-‘Arabl comments on this incident, arguing that these prostrating
polytheists received only half of the blood money in part because they were not
established converts who had simply remained in dar al-harb; their decision to save

themselves by converting was spontaneous and not well-orchestrated, therefore the

¥ Appendix A, 345.
® Al-Wansharist includes this material in the Marbella fatwa rather than in Asnd al-matdgjir.
! Appendix A, 359-60.
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guilt of those who slew them was reduced. A second story of accidentally killed
converts follows this first one -- Ibn al-°Arabi cites a case in which Muhammad ordered
the full blood money paid to a group who were already known to be converts and who
also failed to communicate this effectively to a Muslim expedition.

While the purpose of the comparison between these groups within Ibn al-
‘ArabTl’s commentary is to explain aspects of a debate regarding the inviolability of
converts’ lives, in Asna al-matdjir these reports might also serve to remind Moroccan
Muslim readers (jurists and the lay communities they advised) of the consequences of
remaining in dar al-harb during a time of military conflict. Even if their lives are
technically inviolable as Muslims, this would serve as a warning to those choosing to
remain in territories subject to Portuguese authority; fighters are not always able to
distinguish Muslim from non-Muslim in the heat of battle. As jihad in Iberia certainly
had not become more feasible in al-Wansharist’s time than in that of Ibn RabT, this
additional emphasis on the obligation to fight, the logistics of prosecuting a war, and
the accidental killing of Muslims residing among polytheists must have been a
calculated adaptation of Ibn RabT's fatwd to the present context of foreign occupation

in Morocco.

Inviolability of Converts and Conquered Muslims
Following this treatment of the varieties of hijra is a lengthy section on the
inviolability of the lives, families, and property of converts and conquered Muslims in

dar al-harb.”” As with the section on hadith reports, al-Wansharisi reproduces much of

?? Appendix A, 359--67.
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the material present in Ibn Rabi”’s fatwa, but adapts his predecessor’s text to his present
context by citing additional opinions which address the status of Muslims in dar al-harb
tighting against Muslims from dar al-Islam. In the part of this section taken from Ibn
Rabi”’s fatwd, al-Wansharist presents the positions of Malik, al-ShafiT, Ab{i Hanifa, and a
few Maliki scholars regarding a well-known point of disagreement between schools as
well as within the Maliki school: whether it is being Muslim or being in Muslim
territory which guarantees the inviolability of a Muslim’s life and property. Malik and
Abii Hanifa both held that Islam is the guarantor of inviolability for the Muslim’s life,
but that his property is not protected unless he brings it to dar al-Islim and establishes
ownership of it there. Abli Hanifa qualified this position by stating that the accidental
killing of a Muslim in dar al-harb necessitates only atonement rather than the payment
of blood money. Among Maliki jurists, Ashhab (d. 204/819), Sahniin (d. 240/854), and
Ibn al-‘Arabr all agreed with al-ShafiT, who held that a Muslim’s life and property are
both inviolable even in dar al-harb. As noted earlier in Asna al-matdjir, the earliest
opinions (all but Ibn al-“Arabi) presumed that the Muslim under discussion was a
convert to Islam residing outside Muslim territory, or a Muslim who had entered dar al-
harb temporarily; and later jurists found these same rules and disagreements to apply
to the case of conquered Muslims.

Ibn Rabt* includes the opinion of one jurist, whom al-Wansharisi identifies as
Ibn al-Hajj (d. 529/1134), who distinguishes between the inviolability of converts and
conquered Muslims. Ibn al-Hajj gives preponderance to the opinions of Ashhab and
Sahniin - who held that Islam alone is the guarantor of inviolability for Muslims’ lives

and properties alike - in the case of conquered Muslims only, because unlike converts,
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conquered Muslims were never characterized by unbelief and thus their property had
at no prior point been licit for other Muslims. Al-Wansharisi not only identifies Ibn al-
Hajj, but also expands upon Ibn Rabi”’s fatwa with a more sustained discussion of this
former jurist’s views.

According to al-WansharTsT, Ibn al-Hajj offers as evidence for this distinction
between conquered Muslims and converts an opinion given by Malik’s Egyptian
disciple Ibn al-Qasim (d. 191/806-7) in response to a question posed by Cordovan jurist
Yahya b. Yahya (d. 234/848) regarding those Muslims who remained in Barcelona after
it was conquered in 185/801. These Muslims failed to emigrate during the one-year
grace period set by their conquerors, and they then joined the Christians in fighting
other Muslims out of fear that they would be killed if the Muslims recovered the city.”
Yahya b. Yahya states that these Muslims are equivalent in status to criminal or
illegitimate rebels, because they remain Muslim; they are to be referred to the ruler for
punishment, but their property is not licit. It is unclear whether Ibn al-Hajj found this
precedent to be applicable to conquered Muslims in general, or reasoned that if even
conquered Muslims fighting against other Muslims retain their inviolability, so too
must conquered Muslims who commit no crimes beyond accepting subject status.

Al-Wansharisi then cites Ibn Rushd’s commentary on Ibn al-H3jj’s position.
While Ibn Rushd agrees that conquered Muslims who fight for the Christians are
equivalent in status to criminal or illegitimate rebels, he notes that Ibn al-Qasim’s
opinion regarding the status of these Muslims’ property directly contravenes Malik’s

own ruling on the issue. As Ibn Rushd notes, Malik held that if an unbeliever converts

# This fear is further evidence that Iberian Muslims were well aware of the obligation to emigrate long
before al-Wansharisi composed Asnd al-matdajir.
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to Islam and his property is seized by Muslims prior to his relocating to dar al-Islam,
that property is legitimately considered booty. This comment of course presupposes an
agreed-upon conflation between the status of converts and that of conquered Muslims.

As noted earlier, al-Wansharisi notes these differences of opinion without
definitively adopting a position himself; rather he instructs his reader to “consider
this,” which is yet another indication that he was writing for an educated audience of
legal professionals. Al-Wansharisi concludes this section by describing the rulings
which many skilled jurists consider to be the preponderant opinions under the
following set of circumstances: 1) conquered Muslims are equivalent to harbi converts
to Islam, in accordance with the established difference of opinion as to the legal status
of the latter; this means that the lives of both groups are inviolable but that the
property of both groups is either violable or inviolable depending on the particular
scholar’s opinion regarding the convert’s property; 2) if conquered Muslims fight
alongside non-Muslims against Muslims, their lives become licit; 3) if they financially
support non-Muslims in fighting against Muslims, their property becomes licit; and 4)
the preponderant opinion regarding their children is that they should be captured and
raised among Muslims, even if the conquered Muslims commit only the sin of residence
among unbelievers.

Al-Wansharist’s additions to Ibn Rab1”s section on inviolability are noteworthy
for two reasons. First, as with his earlier inclusion of hadith reports addressing
Muslims’ accidental killing of convert Muslims in dar al-harb, the inclusion of
precedents related to Muslims who fight for the enemy renders Asna al-matajir more

concerned with, and relevant to, a context in which Muslims are actively fighting for
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the enemy territory in which other Muslims are considered to be illegitimately
residing. This is true not only of the Barcelona example but also of a passage from an
unidentified work of Ibn al-°‘Arabi which al-Wansharisi cites mid-way through this
section on inviolability.” In the cited passage, Ibn al-°Arabi first notes the absence of a
compelling precedent within the Maliki school for the inviolability of Muslims in dar al-
harb, then proceeds to review the rationales for the HanafT and Shafi‘T positions. Near
the end of the passage, Ibn al-“Arabi, who prefers al-ShafiT's view, mentions the
violability of Muslim rebels’ lives and property in the course of refuting one of the
rationales given for the HanafT position. Al-WansharTsT does not ultimately endorse Ibn
al-‘ArabT’s position, and may have included this passage as much for the example of the
rebels - later compared to Muslims who fight for the enemy - as for the additional
detail regarding the opinions of the other schools. Al-Wansharist’s addition of the
opinions of Ibn al-Qasim, Ibn al-Hajj, Ibn Rushd, and Ibn al-“Arabt’ as to the status of
rebels and of Muslims fighting with the enemy brings Asna al-matdjir’s section on
inviolability more in line with the categories of conquered Muslims’ offenses addressed
in the Jawahir al-mukhtara fatwas. The conclusions drawn by al-Wansharist also accord
with the basic agreement among contemporary Moroccan jurists that while living
under non-Muslim rule is sinful, it is not on par with fighting for the enemy against
other Muslims, for which subject Muslims may be killed.

Second, al-WansharTsT’s modifications to Ibn Rabi”s section on inviolability are
notable for the lack of a firm stance on the inviolability of conquered Muslims’

property. By increasing the information provided in his fatwa concerning the different

* Appendix A, 363-64.
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positions adopted and the rationales behind them, and by including Ibn al-“ArabT’s
statement to the effect that there is no one agreed-upon precedent which Malikis are
bound to follow in the matter, al-Wansharisi leaves it to his audience to determine the
rule to be invoked in the case of any seized property brought before them in their own
practices as muftis and judges.” This is not the rigid opinion that many modern
scholars have attributed to al-Wansharist; Salgado, for example, takes al-Wansharist’s
citation of Malik’s opinion to be the FasT jurist’s own ruling, and thus characterizes Asna
al-matajir as allowing conquered Muslims to be stripped of all their possessions by
Muslims coming from Islamic territory.” Salgado appears to interpret this ruling as a
punishment rather than a military strategy; to my knowledge, Von Fritz Meier is the
only commentator on Asnd al-matdjir to note that strategic considerations might
account for Maliki jurists’ rulings on the inviolability of subject Muslims’ lives and
property.” While al-Wansharisi does not address an analogous case in the Berber fatwa,
by implicitly granting non-emigrant Muslims the right to buy back any property seized
from them by the Christians and subsequently bought by Muslims, he also implicitly

rules for the validity of their ownership of that property at the time of seizure.

» Jbn al-*ArabT’s statement is as follows: “It was in Khurasan that this issue was of great importance. The
Malikis did not encounter it, nor did the Iraqi masters know of it. So how should Maghribi mugallids
(jurists who adhere to previously established doctrines) [deal with this issue]?” The primary purpose of
this statement appears to be the justification of looking outside the Maliki school for precedents and of
failing to endorse Malik’s own recorded opinion regarding the guarantor of inviolability for Muslims’
lives and properties. See Appendix A, 363, for the passage and accompanying notes.

* Salgado, “Del Islam,” 136.

7 Von Fritz Meier, “Uber die umstrittene Pflicht des Muslims, bei nichtmuslimischer Besetzung seines
Landes auszuwandern,” Der Islam 68 (1991): 70.
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Punishment of the Andalusi Emigrants

While the possible violability of conquered Muslims’ property cannot accurately
be described as a punishment for continued residence under non-Muslim authority, al-
Wansharisi does address the consequences of the AndalusT emigrants’ actions in his
next section of Asnd al-matdjir.”® As in the previous sections, his departures from the
basic template set forth by Ibn RabT" serve to adapt Asnd al-matajir to the specifics of Ibn
Qatiya’s question and to the context of Portuguese occupation within Morocco. Al-
WansharTsi opens by denouncing the Andalusis’ claim that their impoverished state in
the Maghrib indicates that they should have been exempt from the obligation to
emigrate; it is at this point that he points to the early Meccan Muslims’ emigration to
Abyssinia as a model for the proper prioritization of religion over worldly interests.
After citing this precedent, al-Wansharist emphasizes the bounty to be found in the
Maghrib for would-be emigrants, making sure to point to his own (and of course his
ruler’s) city of Fez as a destination made especially attractive by the fertility and
spaciousness of the surrounding lands. Drawing largely on language present in Ibn
Rabi“s fatwd, al-Wansharisi then establishes that these Andalusis were indeed obligated
to emigrate, that they may not return to Castile, that Muslims must do anything
necessary to leave infidel territory, and that any Muslim content to remain subject to
non-Muslim rule has strayed from the religion.

This section ends with al-Wansharist’s recommendation regarding the
Andalusts’ worldly punishment for slandering dar al-Islam and for openly expressing a

preference for non-Muslim rule:

* Appendix A, 368-71.
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[As for] the ugly language, the cursing of dar al-Islam, the desire to return to the land of
polytheism and idols, and other detestable monstrosities which could only be uttered
by the depraved, which you report coming from those emigrants - disgrace is required
for them in this world and the next, and they must be lowered to the worst of positions.
What is required of [the ruler] whom God has empowered and enables to prosper in the
land is to take hold of them and make them suffer a severe penalty and an intense,
exemplary punishment, through beating and imprisonment, such that they do not
transgress the bounds of God. This is because their corrupting ideas (fitna) are more
severely damaging than the trials of hunger, fear, or the plundering of people and
property. This is because whoever perishes here [viz., from hunger, etc.] [elicits] the
mercy of God Most High and his most generous forgiveness, while one whose religion
perishes [provokes] the condemnation of God and the greatest of his anger. Fondness
for polytheist allegiance and living among Christians; the determination to reject the
obligation to emigrate to depend upon infidels; and contentment with paying the jizya
to them,” with the relinquishing of Islamic power, with insubordination, with the
renunciation of allegiance to the sultan, and with the triumph of the Christian sultan
over, and his degradation of, [Islamic power] - [these are] serious, perilous
abominations, a mortal blow [to one’s faith] which is on the verge of unbelief (kufr) -
may God protect us.*

Most of this language is unique to Asna al-matajir and represents the fatwa’s central
point of connection between the two legal discourses to which al-WansharisT is
contributing: the obligation to emigrate from conquered territories in Iberia, and the
status of Muslims living under Christian authority in the occupied areas of Morocco. As
noted earlier, the criminal offenses of which these AndalusT emigrants are accused are
very similar to those committed by one recurring category of Moroccans in the Jawahir
al-mukhtara rulings: a verbally expressed preference for infidel over Muslim rule and
contentment with subject status, including payment of a tax or tribute to the infidel
rulers. And while al-Wansharist advises a severe beating for the Berbers and AndalusTs
alike, he specifies that the punishment for the Andalusts must be exemplary, and that
this is because of the serious damage caused by their spreading of fitna.

As for al-WansharisT’s fatwas as a whole, there is thus also an intended audience

for the Andalusis’ crime and punishment. Because the emigrants are present in the

¥ Often translated as ‘poll tax,’ this is the term for the tax paid by dhimmis, Christians and Muslims living
under Muslim rule; the term also came to signify monies paid by subject Muslims to their Christian
rulers.

*® Appendix A, 371-72. As in Appendix A, bolded text indicates material taken from Ibn Rabi®s fatwa.
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Maghrib and cursing this region in particular, the most immediate audience for their
corrupting ideas certainly consists of Moroccans, not other Iberian Muslims weighing
emigration against remaining in their conquered homelands. We know from the
Jawahir al-mukhtara fatwds that the proper relationship between Moroccans and the
Portuguese and Spanish-controlled territories was a subject of great concern for the
elite as well as of great confusion among the populace. Al-Wansharist’s identification of
fitna as the primary evil resulting from the Andalusis’ actions suggests a fear that the
endorsement of Christian rule by these emigrants, who already had first-hand
experience of life under that rule, would encourage contentment among conquered
Moroccans, or weaken Maghribi resistance to further foreign encroachment, or lessen
the seriousness in people’s minds of associated crimes, such as trading with the enemy.
Al-Wansharist’s intended audience for the example to be set by the Andalusis’
beating or imprisonment must likewise be those Moroccans who would have been
exposed to the emigrants’ corrupting ideas and who might remain in the vicinity of
their trial and punishment. The immediate practical aims of Asnd al-matdjir, if al-
WansharTsT's recommendations were implemented by the court to which Ibn Qatiya
was attached, would thus have been to counteract the fitna spread by these Andalusts
by reinforcing among Moroccans the prohibition on living in Christian territory or
assisting the enemy in any way, and the possible consequences of doing so.
Al-Wansharsi might have achieved this immediate practical aim through a less
elaborate fatwa; but again, he also submitted the ruling to a wider professional audience
through the Mi‘yar, where it would enjoy a much longer-term impact. Al-WansharTs

most likely chose to construct elaborately and to preserve Asna al-matgjir, rather than
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the Berber fatwa, in order to create a more authoritative precedent for later rulings on
similar cases. While the foreign occupation of Morocco remained of relatively recent
origin, limited scope, and uncertain character, the historical drama of the fall of al-
Andalus was four hundred years old, decisive, well-known, and beginning to develop

into a powerful symbol of a tragic loss.

Legal Probity and Mudéjar Judges

In perhaps the least understood section of Asna al-matajir, al-Wansharist
addresses the legal probity of Muslims who choose to remain in dar al-harb.”* Although
Ibn Rabt* included a corresponding section in his fatwa, al-Wansharisi departs
completely from his predecessor’s answer, relying instead on the opinions of Ibn ‘Arafa
and al-Mazar1.” As noted in chapter one, a number of scholars have praised al-MazarT’s
approach as far more tolerant than that of al-Wansharisi, while others have compared
Asnd al-matajir to a ruling issued by al-‘AbdaisT (d. 849/1445), another Fasi chief muftt
who wrote a fatwa similar to al-MazarT’s, but concerning Mudéjars rather than Muslims
in Sicily. In what follows, I will review briefly these scholars’ remarks, then examine al-
WansharisT's decision to include al-MazarT's ruling within Asna al-matajir by comparing
this ruling to Ibn Rabi”’s answer, to a number of similar fatwas which al-Wansharis1
includes elsewhere in the Mi‘yar, and to al-“AbdasT’s ruling, which does not appear in
the Mi‘yar. Contrary to what many scholars have argued, it will be shown that Asna al-
matdjir cannot be said to be stricter or less sympathetic than the fatwas of al-Mazart or

al-‘Abdist. Rather, al-WansharTsT’s choice of al-MazarT as the primary authoritative

' Appendix A, 373-77.
%2 For a summary of this section of Ibn RabT’s fatwd, see Van Koningsveld and Wiegers, “Islamic Statute,”
33-34.
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precedent to include in Asna al-matgjir on this issue reflects a pragmatic approach to a
legal dilemma which must have been important in Morocco at the time: the acceptance

in dar al-Islam of documents certified by judges living in dar al-harb.

Al-Mazart

Before scholars turned their attention to comparisons between Asnd al-matajir
and the 1504 fatwa of al-Wahrant, a number of the earliest commentators on al-
Wansharist’s fatwa compared this ruling with that of al-Mazar (d. 536/1141), whom
they described as a far more tolerant jurist. In Mu’nis’s seminal analysis of Asna al-
matdjir, the historian praises al-MazarT's sympathetic ruling and his extension of
material and moral support to emigrants who were arriving in Ifriqiya (Tunisia) from
Sicily.” Mu’nis charges al-WansharisT with failing to consider seriously al-MazarT’s
opinion, which justified Sicilian Muslims’ residence under Christian rule and allowed
for the validity of their judges’ appointments. Abdelmajid Turki, who likewise
compares al-MazarT's opinion favorably with that of al-WansharisT, goes a step further
by arguing that al-Wansharisi must have disapproved of al-MazarT’s liberalism and
pragmatic tolerance.” Although he offers no explanation for al-Wansharis’s inclusion
of al-MazarT’s ruling in Asna al-matdajir, Turki elaborates in another article that al-
WansharisT's lack of commentary following al-MazarT’s opinion, and his insertion of
that opinion amidst others that he clearly supports and that are opposed to that of al-
Mazarf, indicates the Fasi jurist’s disagreement with al-MazarT’s ruling.”® Following a

biography of the jurist and a summary of the relevant section of Asna al-matdgjir, these

¥ Mu'nis, “Asna al-matajir,” 17-18.
** Turki, “Consultation juridique,” 694.
% Turki, “Pour ou contre,” 318.
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assertions will be analyzed and it will argued that Mu’nis and Turki misunderstand al-

WansharisT's strategic and sensible use of al-MazarT's precedent.

Life and Times of al-Mazart

Although al-MazarT achieved renown as an accomplished and influential jurist
at a relatively early age, contemporary sources reveal little about his birth and early
years. His biographers report his full name as Abt “Abd Allah Muhammad b. ‘Al b.
‘Umar b. Muhammad al-Tamimi al-Mazar1.** The nisba ‘al-MazarT refers to Mazara (Ar.
Mazar), a town on Sicily’s southern coast. The place and date of al-MazarT’s birth are
unspecified in the sources, but biographers agree that the jurist died in al-Mahdiya
(now a Tunisian port) in 536/1141 at the age of 83; he was thus born in 453/1061.”7 Al-
Tahir al-Ma°mdrf, editor of the jurist’s fatwds, argues convincingly that al-MazarT was
likely born in Ifrigiya rather than in Sicily.*® The jurist’s father probably emigrated
from Mazara to Ifrigiya sometime before the Norman conquest of Sicily, which lasted
from early 453/1061 to 484/1091; Mazara was conquered in 464-5/1072.

Only two of al-MazarT's teachers are known with certainty: Aba al-Hasan al-

Lakhmi (d. 478/1085-6),* with whom al-Mazari most likely studied in Sfax, and ‘Abd al-

3 Abl °Abd Allah Muhammad b. “Ali b, ‘Umar al-Mazari (d. 536/1141). DM, 374-75; IM, 327-29; SN, 1:186-
88; ZK, 6:277.

% The date cited for al-MazarT’s birth in ‘Abd al-Wahhab’s al-Imam al-Mazari, 443 AH, is incorrect and has
been corrected in the revised edition of ‘Abd al-Wahhab’s Kitab al-“Umr, completed and published
posthumously. Although al-Wahh3b’s monograph on al-MazarT is often cited, it is not an annoted
scholarly work; the author reveals very few of his sources. ‘Abd al-Wahhab, al-Imam al-Mazari, 50; al-
Wahhab, Kitab al-‘Umr fi al-musannafat wa’l-mu’allifin al-Tanisiyin, ed. Muhammad al-ArsT al-Matwi and
Bashir al-Bakkiish (Beirut: Dar al-Gharb al-Islami, 1990), 1:696-704.

% Al-MazarT, Fatawd al-Mazari, ed. al-Tahir al-Ma“m{rT (Tunis: Al-Dar al-Tiinisiya 1i’l-Nashr, 1994), 11-13.
* For the Norman conquest of Sicily, see Aziz Ahmad, A History of Norman Sicily, Islamic Surveys 10
(Edinburgh: Edinburgh University Press, 1975); Donald Matthew, The Norman Kingdom of Sicily (Cambridge:
Cambridge University Press, 1992).

* Abii al-Hasan °Ali b. Muhammad al-Rab‘T al-Lakhmi (d. 478/1085-6). DM, 298; IM, 307; SN, 1:173.
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Hamid b. Muhammad al-S2’igh (d. 486/1093-4)," with whom he studied in either
Mahdiya or Sousse (Stisa).”” Al-Mazari became the leading Maliki jurist of Mahdiya,
which was heir to the Qayrawani intellectual tradition after the Banii Hilal conquered
the Zirid’s former capital in 449/1057. Known by the honorific title of Imam, or master
jurist, he attracted a great number of students from the surrounding regions as well as
from the Maghrib and al-Andalus.” Many of the jurist’s foreign students travelled
through Mahdiya on their way east to perform the pilgrimage or to learn from eastern
masters, while others were his students only by means of written exchanges, which
resulted in al-MazarT's granting of an ijaza, or license to transmit his works, to the
student.

Al-MazarT authored approximately a dozen works in the fields of law,
jurisprudence, hadith commentary, literature, and possibly medicine.” His best-known
work is al-Mu‘lim bi-fawa’id Muslim, the first commentary on the Sahih of Muslim.” His
Idah al-Mahsul min Burhan al-usil, a commentary on al-Juwaynt’s (d.478/1085) work of

jurisprudence al-Burhan, has also been published.” Al-Mazari’s commentary on Aba

' ‘Abd al-Ham1d b. Muhammad al-$3’igh (d. 486/1093-4). DM, 260; SN, 1:174; “‘Abd al-Wahhab, Kitab al-
‘Umr, 1:685-87; al-Qadi ‘lyad, Tartib al-madarik wa-taqrib al-masalik li-ma‘rifat a’lam madhhab Malik, ed.
Muhammad Salim Hashim (Beirut: Dar al-Kutub al-‘Tlmiya, 1998), 2:342-43. Al-Sa’igh probably lived in
Sousse until summoned to serve as chief mufti in Mahdiya. After an uprising in Sousse against Zirid ruler
Tamim b. al-Mu‘izz (r. 454-501/1062-1108) in which the jurist or his son was implicated, he was dismissed
and returned to Sousse for a period.

* Niether al-MazarT nor his biographers name the cities in which he studied. Later scholars have come to
differing conclusions as to where the jurist must have studied, based on his biographies, those of
teachers, and political events at the time. Al-Lakhmi and Ibn $3’igh had both lived in Qayrawan but left
for the eastern coast of Tunisia after the Hilali invasion. Al-Mazari, Fatawa, 25-37; EI, s.v. “al-Mazart;”
°Abd al-Wahhab, Kitab al-“Umr, 1:696-700.

* Al-Mazari, Fatawa, 41-61.

4 °Abd al-Wahhab, Kitab al-“Umr, 1:697-704; Hady Roger Idris, L’Ecole Malikite de Mahdia: L'Tmam al-Mazari
(m. 536 H/1141) Etudes d’Orientalisme dédiées a la mémoire de Lévi-Provencal, 2 vols. (Paris: Maisonneuve et
Larose, 1962) 1:157-60.

* This commentary has been published in several editions, including: al-Mazari, al-Mu‘lim bi-fawd’id
Muslim, ed. Muhammad al-Shadhili al-Nayfar, 2™ ed., 3 vols. (Dar al-Gharb al-Islami, 1992).

¢ Al-Mazarf, Idah al-Mahsiil min Burhan al-usil, ed. “Ammar al-Talib1 (Dar al-Gharb al-Islami, 2001).
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Muhammad °Abd al-Wahhab’s (d. 422/1031) Talgin, a work of figh, also achieved some
degree of circulation and has now been partially published.” Al-MazarT’s fatwas have
been preserved in al-Burzili’s and al-WansharisT’s compilations and been collected and
edited by al-Tahir al-Ma‘marf.

Al-MazarT’s lifetime, 453-536/1061-1141, coincided with a tumultuous period in
Ifriqiya. The jurist was born during the last year of the reign of al-Mu‘izz b. Badis (r.
406-454/1016-1062), who by 440/1049 had declared the Zirid state independent of its
Fatimid overlords in Egypt.”® The Fatimids responded by dispatching the Bedouin
tribes of the Banti Hilal and the Banti Sulaym to overrun the Zirids. Qayrawan fell to
the invaders in 449/1057, forcing al-Mu‘izz b. Badis to transfer his capital to Mahdiya,
which had also served as the first capital of the Fatimid state prior to that dynasty’s
move to Egypt. Sicily, which Muslims had ruled for approximately 200 years, was
gradually conquered by the Normans over the first thirty years of the jurist’s life, and
this conquest resulted in a flow of emigrants towards the North African coast. This
period also corresponded with beginning of the reign of Tamim b. Mu‘izz (r. 454-
501/1062-1108), who launched a number of maritime attacks against the Normans and
Italians. In retaliation, a group of Pisans and Genoans sacked Mahdiya and nearby
Zawila in 480/1087; Tamim was forced to pay a considerable sum and to grant
commercial privileges to the invaders in exchange for their withdrawal.* The three

subsequent Zirid rulers continued to launch naval attacks against Sicily, Sardinia, and

7 Only the sections related to purity and prayer have been published: al-Mazari, Sharh al-Talgin: Al-Juz’ al-
awwal; al-salat wa-mugaddimatuha, ed. Muhammad al-Mukhtar al-Salami, 3 vols. (Beirut: Dar al-Gharb al-
Islami, 1997).

“ For a history of the Zirid state, see: Idris, La Berbérie Orientale sous les Zirids: X*-XII* siécles., 2 vols., (Paris:
Adrien-Maisonneuve, 1962); EI%, s.v. “Zirids,” “al-Mahdiyya.” The exact date for the Zirid split from the
Fatimids is disputed; see Idris, La Berbérie, 1:181.

* 1dris, La Berbérie, 1:286-290.
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Genoa, occasionally in conjunction with the Almoravids. This state of affairs lasted
through the end of al-MazarT’s life. Shortly thereafter, the Zirid state fell to Roger II of

Sicily, in 543/1148.

Asna al-matajir’s Section on Judges’ Probity

One of the questions that Ibn Qatiya asks of al-Wansharisi in Asna al-matajir
concerns the effect of the AndalusT emigrants’ actions and intentions on their legal
probity. Al-WansharTsT accordingly opens the relevant section of his fatwa with a
general statement that it is abundantly clear that those who remain in dar al-harb,
return there after emigrating, or desire to return, lose their legal probity; their
testimony may not be accepted, they may not lead prayer, and they may not hold
offices requiring probity, such as that of a judge.™ Al-Wansharisi then ventures beyond
the purview of the question to address the status of written documents sent by Mudéjar
judges to judges in other regions, attesting to the validity of notarized documents or of
individuals’ rights which have been verified before them and which require recognition
in the recipient judge’s jurisdiction.® The jurist states that such documents may not be
accepted, and supports this judgment with Tunisian mufti Ibn “Arafa’s (d. 803/1401)
opinion that “a condition for accepting the document of a judge is the validity of his

appointment, by someone demonstrably entitled to appoint him; this means treating

* Appendix A, 373.

>! This is the definition the editor of al-Wazzant’s al-Mi‘yar al-jadid gives for khitab al-qadi, the expression
used here and elsewhere by al-Wansharisi. In Wiegers’ translation of al-‘AbdsT’s fatwa, he translates the
same term as “homologation,” or a court’s confirmation or ratification of a document. Al-Wansharisi
devotes a lengthy section of the Mi‘yar (10:60-76) to questions related to the various conventions for
judges’ sending of opinions and documents to one another. A section on khitab al-qadi is also normally
treated in works of adab al qadr (or adab al-qada’), which treat the professional standards and practices of
judging. See, for example: “Alib. “Abd al-Salam al-Tusili (d. 1258/1842), al-Bahja fi sharh al-tuhfa, ed.
Muhammad °Abd al-Qadir Shahin (Beirut: Dar al-Gharb al-Islami, 1998), 1:118-138. This is a commentary
on Granadan chief judge Abii Bakr b. “Asim’s (d. 829/1425) Tuhfat al-Hukkam, a widely consulted work.
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the proclamations of the Mudéjar judges - such as the judges of Valencia, Tortosa, and
Pantelleria - with circumspection when received by us.”” This citation of Ibn “Arafa’s
ruling shows that al-Wansharisi is concerned not only with the validity of the
testimony brought before Mudéjar judges, but also with those judges’ own probity and
the validity of their appointments.

Both of these concerns are expressed in the question posed to al-MazarT, whose
fatwa follows Ibn “Arafa’s statement.” Al-MazarT is asked if the rulings of Muslim judges
living in Norman Sicily, or the testimony of this population’s witnesses, may be
accepted as valid in Ifrigiya. The questioner adds that it is unknown whether or not
these Muslims have remained in Sicily by choice or compulsion.

In his response, al-MazarT appears to address only the validity of the judges’
rulings and documents, although presumably he would rule similarly with regard to
witnesses’ testimony.” He writes that there are two compromising factors that must be
considered with regard to the probity of these judges: the prohibited nature of
remaining in dar al-harb, and the appointment of these judges by an infidel ruler. As for
their residence under non-Muslim rule, al-Mazar states as a general rule that the
judges should be given the benefit of the doubt; the jurist then describes the status of
four different groups. First, as for those judges who have remained in dar al-harb out of
compulsion or for a valid reason, their residence does not compromise their probity.
For al-Mazarf, valid reasons to stay include the hope of converting the infidels, as
mentioned by theologian and jurist al-Baqillant (d. 403/1013), or ransoming a prisoner

of war, the permissibility of which is agreed upon within the Maliki school. Although

*2 Appendix A, 373.
> Appendix A, 373-74.
> Appendix A, 374--76.
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not mentioned in Asnd al-matdjir, al-MazarT also lists the hope of recovering the
territory for Islam as a possible reason not to emigrate in another version of this
fatwa.” Second, for those who remain willfully ignorant of the prohibition of living
under infidel rule and offer no legally legitimate reason for this residence, their
integrity is compromised and their testimony rejected. The third group consists of
those who voluntarily enter dar al-harb for trade; al-MazarT simply states that there is
no agreement as to their probity. Fourth, jurists are to give the benefit of the doubt to
Muslims who have remained under infidel rule for unknown reasons and who
otherwise appear to be upright; al-MazarT states that their testimony should be
accepted.

As for a judge’s appointment by an infidel ruler, al-MazarT does not find this to
compromise the judge’s integrity, or that of any other similarly appointed officials.
Rather, he rules that having a judge is a communal necessity, and thus the judge’s
probity is not compromised; “it is just as though a Muslim sultan had appointed him,”
and his judgments must be enforced. Al-Mazari further notes that the scholars of a
locality may serve this function - of judging or of appointing a judge - where necessary,
and concludes with the example of military commanders who conquer new territories.
Even though the territory remains outside the control of the sultan, the commander
may appoint an upright judge whose rulings must be enforced.

Following al-MazarT’s fatwa, al-Wansharisi adds three further opinions to
conclude his section on probity.” The first is al-WansharisT's own observation that

AndalusT jurists did not accept the testimony or judgments of those loyal to “‘Umar b.

* See notes in Appendix A.
*¢ Appendix A, 376.
7 Appendix A, 376-77.
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Hafsiin (d. 305/918), the leader of a rebellion against the Umayyad amirs of Cordoba. He
then cites an instance in which Malik resolved a dispute between two scholars by
indicating that judges should not accept appointments from leaders who are not
upright. Finally, al-Wansharisi closes with a second quote from Ibn “Arafa, this time
explaining that the early Malikis allowed judges to accept appointments from rebel
leaders lest the rule of law be suspended.

Al-Wansharist thus includes a variety of opinions in this section, and although
they may not seem entirely mutually reconcilable, neither is there a sharp opposition
between al-MazarT’s ruling, on the one hand, and those of al-Wansharisi, Ibn “Arafa, and
Malik, on the other. This last cited opinion, that of Ibn “Arafa, even supports al-
MazarT's position on Muslim judges in Norman Sicily by explaining that other early
Malikis likewise allowed judges to serve under unjust rulers or rebels because the
appointment of judges is a necessity. In addition to closing this section with an opinion
supportive of al-Mazarf, al-WansharTsT’s decision to use al-MazarT’s ruling here rather
than that of Ibn Rabt", and not to explicitly refute or even to qualify the applicability of
this fatwa, all cast serious doubt on the conclusions of Mu'nis and Turki that al-
WansharTsi must not have examined al-MazarT's fatwa carefully, or that he reproduced
the ruling despite his disapproval of al-MazarT's greater leniency toward subject
Muslims.

We must assume, unless there is compelling evidence to the contrary, that al-
WansharTsT includes al-MazarT's fatwa because he finds it to be a valuable ruling issued
by an authoritative jurist and relevant to the concerns of Asnd al-matajir as a whole.

Even prior to examining the relevant section of Ibn Rabi”’s fatwa, this approach allows
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for a preliminary explanation of al-Wansharist's choices in this section, including his
purpose in selecting al-MazarT’s opinion as a primary precedent. In the initial segment
of this section on probity, al-WansharisT's states in the form of a generally applicable
rule his opening declaration that it is “obvious to anyone with the least grasp” of the
law that Muslims lose their legal probity if they remain in dar al-harb, return after
emigrating, or desire to return. Al-WansharisT’s repetition here of the same categories
of Muslims to which he refers throughout Asna al-matajir strongly suggest that he has in
mind those Muslims who, like the Andalusi emigrants, are not exempt from the
obligation to emigrate. Ibn “Arafa’s first statement that Mudéjar judges’ documents
must be treated with circumspection when presented in Ifriqiya supports this general
rule.

Al-Wansharisi places al-MazarT's fatwa in a position to qualify this general rule.
As al-Mazarf is one of the most respected early Malikis, and al-WansharTsi cites his
opinions throughout al-Mi‘yar, we can safely infer that al-Wansharist holds his
predecessor to have had a grasp of the law; thus, the FasT jurist must also consider al-
MazarT to be in agreement with the generally applicable rule cited above. Indeed, al-
Mazari opens with a statement that residence in dar al-harb is prohibited, and rules that
those who remain there out of willful ignorance of the law or without offering a
legitimate reason for doing so compromise their legal probity such that their testimony
may not be accepted. That al-MazarT allows the testimony of those who are compelled
to remain in non-Muslim territory is unsurprising and does not appear to contradict al-

WansharTs1, who exempts those unable to emigrate from the obligation to do so.
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The three aspects of al-MazarT's fatwa which have appeared most incongruous
with the rest of Asna al-matajir are his mention of proselytization as a legitimate reason
for remaining in dar al-harb, his recommendation that Muslims should be given the
benefit of the doubt if their reasons for failing to emigrate are not known, and his
confirmation of the validity of judges’ appointments by Christian rulers. I argue that
this first provision is inconsequential for the message of Asna al-matdjir as a whole, and
that the second two provisions, contrary to the dominant assumption, may be
interpreted as a supportive, pragmatic accommodation of emigration to dar al-Islam
rather than as a broadening of the permissibility of continued residence under non-
Muslim rule.

Without knowing what specifically al-Mazari meant by the hope of converting
non-Muslims, or what al-Wansharisi understood this to mean for al-MazarT’s time or for
his own, it is difficult to assess al-WansharisT's degree of approval or disapproval of this
tirst statement. The Normans conquered Sicily during al-MazarT’s lifetime, in a fraction
of the time it would take to complete the ‘Reconquest’ of Spain, and they adopted
Arabic as a language of administration; perhaps al-MazarT's contemporaries considered
the conversion of some of Sicily’s Christians a real possibility. Al-Wansharis1 could
have trusted al-MazarT's assessment of this possibility in relation to twelfth-century
Sicily without endorsing conversion of the enemy as a valid hope for late fifteenth-
century Andalust or Moroccan Muslims. If al-Wansharist further considered it obvious
that conversion was not a reasonable goal in this latter period, including this part of al-
MazarT's opinion in Asna al-matajir would not have led to confusion or opened any new

avenues for exemption from the obligation to emigrate in his own time.
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It should also be noted that al-MazarT was not as lenient on Muslims’ residence
in dar al-harb as modern scholars have believed on the basis on this fatwa. As noted in
chapter one, al-MazarT also prohibited travel to Sicily for trade, even if to acquire
crucial food supplies. He argued that Muslims must not be subject to Christian laws and
that they must avoid contributing financially to the enemy. In this fatwa on probity, al-
Mazari likewise clearly upholds the obligation to emigrate; his willingness to assume
that many or most Muslims who remained in Sicily at the time he was writing were
legitimately exempt from this obligation does not mean that al-Mazart did not take this
duty seriously.

As for the second aspect of this fatwa which has appeared at odds with the rest
of Asna al-matdjir, al-MazarT's insistence on giving Sicilian Muslims the benefit of the
doubt must be understood as a ruling in favor of the admissibility in North African
courts of written documents originating in non-emigrant Muslim communities. This is
a question which relates primarily to the practical administration of rights within dar
al-Islam; significantly, al-MazarT is not ruling on the applicability of the obligation to
emigrate to any particular individual or group. Again, without knowing the exact
context for al-MazarT's ruling, we can only speculate as to the nature of the cases being
brought before judges in Ifriqiya at the time. Were some emigrants at pains to prove
the validity of a will, gift, marriage, or divorce notarized prior to their departure from
Sicily? Or were some merchants all too eager to consider contracts concluded or
testimony given in Sicily to be null and void? Given the number of fatwas issued by al-

Mazari and his peers related to trade with Norman Sicily, it is likely that many of these



212

cases concerned financial contracts signed in Sicily between Tunisian and Sicilian or
subsequently ex-Sicilian Muslims.

Whatever the circumstances, al-MazarT’s ruling is best thought of as allowing
Tunisian judges to proceed with the verification of rights and the adjudication of
disputes among parties present in dar al-Islam, even when this required acknowledging
the validity of a document originating in Sicily. The suspension of judgment with
regard to Muslims who continued to remain, or had for some time remained under
non-Muslim rule is less an endorsement of those decisions regarding residence than a
recognition that justice must continue to be served in Ifrigiya. If al-MazarT had been
asked directly whether specific Muslims were obligated to emigrate, his category of
those Muslims whose reasons for remaining in Sicily are unknown would have been
nonsensical; presumably these reasons would be the first thing a jurist would need to
know in order to determine whether the Muslims in question were exempt from the
need to emigrate or not.

The third provision of al-MazarT’s fatwa requiring explanation in the context of
Asna al-matdjir is the jurist’s upholding of the validity of judges’ rulings even if those
judges were appointed by a non-Muslim ruler. This is simply a corollary to the
provision giving these Muslims the benefit of the doubt regarding their reasons for
remaining under Christian rule. Al-MazarT’s confirmation that judging is a communal
necessity and that these judges’ appointments are valid in dar al-harb is a prerequisite
for arguing that these judges’ rulings must be honored in dar al-Islam, according to the
logic of al-MazarT’s fatwa. It should be remembered that al-Mazar is responding to a

question about the admissibility of Sicilian Muslims’ documents in Ifrigiya; he chooses
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to answer the question by raising and refuting two possible reasons for considering
these documents invalid on account of the judges’ compromised probity. By first
arguing for their probity within dar al-harb - unless the Muslims in question are proven
to be in willful contravention of the prohibition on residence there - al-MazarT presents
a compelling case for accepting their documents in dar al-Islam.

The admissibility of judge’s documents from dar al-harb in the courts of dar al-
Islam is the central issue which explains al-WansharisT’s inclusion of al-MazarT's ruling
in Asnd al-matajir. This must have been a pressing issue in al-WansharTsT’s time, as
Iberian emigrants who already may have been living as Mudéjars for some time would
have brought their interpersonal affairs with them to the Maghrib; documents from
judges serving in Portuguese-controlled areas of Morocco would have raised similar
concerns for jurists in dar al-Islam.”* By allowing emigrants’ contracts and other
documents to be reviewed in Moroccan courts rather than dismissed out of hand for
having been attested to by a non-emigrant judge or notary, al-Wansharist might have
intended to further any, and most likely all, of the following aims: 1) encouraging
emigration from Portuguese-controlled territories (but probably not from Iberia, for
the considerations regarding circulation of this fatwa discussed in chapter four); 2)
extending to law-abiding Iberian emigrants exactly the type of support and legal
recognition that Mu'nis excoriates al-Wansharist for not providing, in order to facilitate
their integration into Moroccan society; 3) bolstering the rule of law in Morocco in

general, including in Portuguese-controlled areas.

% Cornell notes that while Muslim judges continued to operate under Portuguese rule in Morocco, their
authority was questioned and often flouted. Cornell, “Reconquista,” 386-87.
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The three opinions with which al-Wansharis1 concludes this section on probity
are not entirely consistent with each other or with the goals posited here for al-
WansharTsT's use of al-MazarT's fatwa. The first, relating the refusal of Andalust skaykhs
to admit witnesses’ testimony and judges’ pronouncements from those loyal to a rebel
leader, and the second, demonstrating Malik’s disapproval of judges accepting
appointments from non-upright leaders, appear at odds with al-MazarT’s ruling. Yet
the final opinion, that of Ibn “Arafa, appears to support al-MazarT’s reasoning by
justifying the acceptance of such appointments in order to prevent a disintegration of
the rule of law.

I suggest that this set of opinions, as well as this section of Asna al-matdjir as a
whole, reflects two overarching tensions framing al-WansharisT's discussion of the
probity of Muslims living under non-Muslim rule. The first tension is that between the
ideal of all Muslims’ being able and willing to emigrate to Muslim territory (or of not
being conquered in the first place), and the reality of continued Muslim residence in
dar al-harb. Al-WansharisT's opening declaration in which he expresses the generally
applicable obligation to emigrate, the corresponding parts of al-MazarT's fatwa which
also uphold this general rule, and these last opinions aimed against judges serving
under even unjust Muslim leaders, all affirm that the ideal for all Muslims is residence
under (just) Muslim rule.

The second tension arises from the compromise that al-MazarT and al-
Wansharisi both appear to endorse between the general rule that voluntary residence
in dar al-harb renders subject Muslims’ testimony and judgments invalid, on the one

hand, and on the other, these two jurists’ pragmatic willingness to honor Sicilian



215

Muslim and Mudéjar documents in the courts of Ifriqiya and the Maghrib. This
compromise, while furthering the rule of law in dar al-Islam, particularly in times of
significant emigration, as well as quite possibly encouraging that emigration by
providing a type of amnesty for those given the benefit of the doubt as to their past
residence, nonetheless required the judges of dar al-Islam to accept in their own
jurisdictions what they must have considered to be the inferior standards of dar al-
harb’s jurists, reflected in documents quite possibly produced under illegitimate
circumstances of voluntary subjection to infidel rule.

While al-WansharisT’s support of this compromise is admittedly less explicit
than any other part of Asna al-matajir, this subtlety can be explained by these two sets
of tensions. This endorsement of al-MazarT’s fatwd also makes sense if, again, Asna al-
matdajir is viewed in its North African context, as a ruling written by a Moroccan jurist,
for a Maghrib1 audience, concerning events taking place in Morocco. Scholars have
treated al-MazarT's fatwa as a foreign entity inexplicably inserted into al-Wansharist’s
ruling because they have focused exclusively on understanding and sympathizing with
the plight of Muslims reduced to subject status in dar al-harb and condemned from afar
by a stern ‘orthodoxy’ in dar al-Islam. Viewed from this latter perspective, al-MazarT's
ruling appears soft on emigration, more lenient toward Muslims remaining in their
conquered homelands, and more tolerant of Muslim-Christian relations. 1 am arguing
that al-MazarT’s fatwa is not necessarily any of these things, neither in his own time, nor
as used by al-Wansharisi as an authoritative precedent within Asna al-matajir. Both
rulings, and especially that of al-Wansharist, more likely reflect a pragmatic legal

compromise designed to maintain the rule of law in dar al-Islam in the face of
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significant population movements, including but not limited to an influx of refugees
from conquered territories.”

Ibn Rabr

A brief comparison of al-MazarT's fatwa with the corresponding section of Ibn
Rab1”s ruling will help to further demonstrate these points. Al-Wansharisi reproduces
most of Ibn Rabi”’s text in either Asna al-matdjir or the Marbella fatwa, so his choice to
use al-MazarT rather than Ibn RabT for this section on probity must have been a
strategic and considered decision. Van Koningsveld and Wiegers have previously
summarized Ibn Rabi”s ruling. Thus, I will address only two salient points here which
support the above conclusions regarding al-WansharisT's use of al-MazarT: Ibn Rabt*
addresses only the validity of witnesses’ testimony rather than the admissibility of
documents in dar al-Islam, and he is far less lenient on the issue of non-emigrant
Muslims’ probity than is al-Mazari.*

First, in the relevant portion of his fatwa, Ibn RabT" addresses the validity of
Mudéjars’ testimony in the abstract, as Mudéjars; that is, presumably in their normal
lives at home in dar al-harb. He does not mention Mudéjar judges’ rulings, or the
possibility of these Mudéjars attempting to testify in dar al-Islam, or their going before a
judge to request a written document attesting to their rights or relationships which
could be sent to dar al-Islam. The scope of this ruling would have been sufficient for al-

Wansharist had he only been concerned with the legal status of Mudéjars in dar al-harb,

** It might also be objected that al-Wansharisi does not endorse this compromise in the Berber fatwa,
where he cites Ibn ‘Arafa’s statement regarding the AndalusT jurists’ rejection of Mudéjar judges’
documents without comment (see above, p. 48). Yet in that fatwd, al-Wansharisi was asked only about
tribes who had chosen to remain under enemy rule voluntarily, leaving little room for a discussion of
giving such Muslims the benefit of the doubt as to their residence. Asna al-matdjir also likely represents a
more considered, developed view on the matter.

% Van Koningsveld and Wiegers, “Islamic Statute,” 33-34.
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as this matches the scope of the question posed to him by Ibn Qatiya. In choosing to
use al-Mazarf as his primary authoritative precedent on the subject, al-Wansharist
chose to expand the scope of his answer to include the status of Mudéjar judges, and
especially the validity of those judges’ documents as introduced in Maghribi courts.
Second, like al-Mazarf, Ibn RabT divides Muslims living under non-Muslim rule
into four groups, but with a slightly different configuration and for a distinct purpose.
Ibn Rab1”’s first group is aware of the obligation to emigrate and capable of doing so,
but remains in dar al-harb voluntarily; their testimony is rejected. The second group is
also aware of the rule, but incapable of emigrating; for those among them who are
upright, their testimony is accepted. The third group is either ignorant of the
prohibited nature of their residence, or erroneously believes it to be permitted; this
group’s testimony is rejected by Malik and al-Baqillant but permitted by al-Shafit for
those among them who are otherwise upright.® The fourth group, a subsection of the
third, consists of those with legal knowledge who have erred in their ijtihad by claiming
that residence under non-Muslim rule is permitted, despite the abundance of mutually
reinforcing proof-texts to the contrary. This prohibition is so obvious, according to Ibn
RabT, that the third group is nearly non-existent; even lay Muslims with knowledge of
the Qur’an and Sunna are expected to be suspicious of those in the fourth group. This
fourth group is clearly feigning the result of their ijtihad, they are not excused for

allowing this residence, and their testimony is rejected by all.””

¢ Ibn RabT's fatwd may even be an adaptation of al-MazarT's fatwd as well.

% Tbn RabT describes the jurists of this fourth group in such a manner that even al-Shafii, according to
Ibn Rabi”s presentation of the master jurist’s reasoning, would have had to agree that their testimony is
rejected. Unlike Malik and al-Bagillant, al-ShafiT bases probity not on the commission of sins but on
whether or not a Muslim’s testimony is suspect. By implying that these jurists intentionally erred in
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The content of Ibn Rab1”s ruling regarding Mudéjars’ probity thus would also
have been sufficient for al-Wansharist's purposes if the FasT jurist only wished to
further condemn those Mudéjars capable of emigrating but unwilling to do so. While
Ibn Rab1”’s first two groups are roughly analogous to those of al-MazarT, the two jurists
part company in their assessment of those Muslims who do not fit neatly into the
categories of those clearly exempt from the obligation to emigrate or of those clearly in
violation of this obligation. Where al-Mazarf sees a large group (his fourth) who must
be given the benefit of the doubt, Ibn RabT sees a few jurists (his fourth group) who are
held accountable not only for their own residence under non-Muslim rule, but also for
misleading a small number of irresponsibly uneducated lay Muslims (his third group)
by advising them that remaining is an acceptable option. While Ibn Rabr cites a
difference of opinion with regard to the testimony of this last group, he also notes that
the Maliki opinion is to reject their testimony, and he is certainly not arguing that
these Mudejars be extended any special consideration.

Ibn Rabi”’s approach to the question of probity meets the particular needs of his
own fatwd, but al-MazarT's ruling is a more fitting precedent for Asna al-matgjir. In the
question posed to Ibn Rabrt’, a law student indicates that a Mudéjar jurist has argued
that it is permissible to reside under Christian rule because Muslims are allowed to
practice Islam there and because obligatory hijra ended with the conquest of Mecca.
Ibn RabI”s primary concern in this section of fatwa is thus to undermine the credibility

of such self-serving jurists so that any Mudéjars who remain in doubt as to their

their ijtihad and misled commoners, Ibn Rabt* successfully casts suspicion upon their testimony, and they
already would have been regarded as sinners according to the criteria of Malik and al-Bagillani.
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obligations will not be misled into believing that it is permissible to remain where they
are.

Al-Wansharist lacks this immediate adversary and is principally concerned with
events in dar al-Islam. Al-MazarT’s fatwa fits the needs of Asna al-matajir in both scope
and judgment by favoring the admissibility of documents verified by subject Muslim
judges in the courts of dar al-Islam, without leaving any doubt as to the ongoing

prohibition of living under Christian rule.

Al-°Abdist

A number of scholars have also contrasted Asna al-matdjir with what they
describe as a more moderate fatwa issued by ‘Abd Allah b. Muhammad b. Miisa al-
‘AbdusT (d. 849/1446), who was chief mufti of Fez, imam of the Qarawiyin mosque, and
one of al-Waryagli’s teachers.® Like al-Mazari, al-“Abdist addresses the probity of
Muslims and the appointment of Muslim judges in non-Muslim territory. Any
evaluation of al-°“AbdisT’s ruling in relation to Asna al-matajir must begin with a
comparison between the former ruling and that of al-Mazari, which is al-WansharisT’s
primary choice of authoritative precedent on this issue within Asna al-matdjir.

The full text of the question posed to al-‘Abdiist and his response are included in
Al-Hadiga al-mustagqilla al-nadra fi al-fatawa al-sadira “an ‘ulama’ al-hadra, a fatwa collection
compiled by an anonymous editor in the 9"/15" century.* An abridged version

consisting primarily of the jurist’s answer is also included in al-Wazzant's al-Mi‘yar al-

% SN, 1:367; NI, 1:249-50; TD, 114.
% Jalal “Ali al-Qadhdhaft al-Juhani, ed., al-Hadiga al-mustagilla al-nadra fi al-fatawa al-sadira “an “ulama’ al-
hadra (Beirut: Dar Ibn Hazm, 2003).
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jadid; Wiegers has translated the latter into English.® In the full version, al-*‘AbdasT is
asked: “Concerning a document coming from the lands of the Christians, verified by
the Mudéjars’ notaries and requiring a judgment in the lands of the Muslims: May [a
judgment be based] on it if the handwriting of the aforementioned notaries is verified,
or not?” The questioner then asks if the Mudéjars lose their legal probity and ability to
give testimony as a result of their residence, and if there is a difference in this regard
between those able to leave and those unable to do so without harming themselves and
expending all of their movable and immovable property. Finally, the questioner turns
to the appointment of Mudéjar judges, asking if their rulings are valid, and if it matters
in this regard whether they have been appointed by the people or by the Christian
king.

Al-°AbdsT begins his answer by declaring that if these Muslims’ residence in
infidel territory is voluntary, this is a major sin and that the scholarly consensus is that
their testimony may not be accepted. The jurist cites the hadith in which Muhammad
declares himself free of any Muslim who resides among the polytheists, as well as
Malik’s statement, also cited by al-WansharTsT in Asna al-matdjir, that only the soul of a
Muslim whose faith is diseased could be content to live in a land of unbelief and idol
worship. Al-‘Abdusi rules that if Mudéjars must relinquish all of their property in order
to emigrate, then they must do so, as long as they may take with them sufficient
resources to reach dar al-Islam. They are not required to risk their lives; if they fear for
themselves or for their families, they may remain where they are and their probity is

not compromised.

% Al-Juhani, al-Hadiga, 144-45; al-Wazzani, al-Mi‘yar al-jadid, 3:35; Wiegers, Islamic Literature, 86-87.
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Al-“Abdiist then addresses the validity of Mudéjar judges’ rulings. If a judge is
appointed by the Muslim community, his rulings are valid within that community, and
the documents he certifies may serve as the basis for judgments in other courts,
provided it is certain that the community appointed him and that the document is in
his handwriting. If the Christian king appointed the judge, his rulings are invalid
unless the community willingly accepts his judgeship, in which case it is as though they
had appointed him. In that case, his appointment is valid, and if he appoints
professional witnesses to serve as notaries, their signed testimony is admissible -
presumably in other courts - according to the conditions for verifying the testimony of
those not present at court.® In a closing sentence omitted in al-Wazzant’s version of
the fatwa, al-‘AbdiisT adds that some jurists will not base judgments on documents
certified by Mudejar judges, because it is the Christian ruler who appoints the judges to
preside over the Muslims, and this is by compulsion, not by their choice.

This final statement is important, as it acknowledges that a given Mudéjar
community’s after-the-fact endorsement of a judge who was originally selected by the
region’s Christian rulers likely would have been a pragmatic resignation at best, not a
truly voluntary choice. Jurists in dar al-Islam who, like al-°Abdiis1, made acceptance of
Mudejar judges’ documents conditional upon those judges’ having been appointed by
their communities rather than by the Christian king could choose to maintain this legal

tiction and honor the documents they received from dar al-harb, or to reject the validity

% These conditions are part of what is discussed and disputed in the section of the Mi‘yar devoted to
correspondence between judges noted above (10:60-76) and in the relevant sections of adab al-gadt
manuals. It appears that while normally two witnesses would need to accompany a document in order to
testify that the contents of that document had indeed been authored or signed by the parties in question
(either lay Muslims or judge), in practice a judge would often operate on his own ability to recognize
another judge’s handwriting.
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of these judges’ appointments and therefore the admissibility of their documents. In
the full version of the fatwa, al-*Abddisi thus leaves the matter to the discretion of the
receiving judge and any advisors he might consult.

Either al-Wazzani or his source, the Nawazil (fatwd collection) of Almerian judge
Ibn Tarkat (d. after 854/1450) appears to have omitted this mention of disagreement in
favor of the ruling supporting acceptance of Mudejar judges’ certified documents in the
courts of dar al-Islam.” The omission could very well be al-Wazzant’s, as he makes his
own position clear in a section of al-Mi‘yar al-jadid devoted to the probity of judges and
lay Muslims living in non-Muslim-controlled territory.*®® Directly following al-
WansharisT's Berber fatwa, al-Wazzani comments that al-Wansharist goes too far in that
response by not accepting in an absolute sense these Muslims’ testimony or the
documents certified by their judges. Al-Wazzani then reproduces al-WansharisT’s
section on probity from Asna al-matdjir, instructs the reader to “consider this,” and cites
a few short opinions endorsing the validity of judges’ appointments by non-Muslims.”

Al-Wazzani concludes with al-“‘Abdist’s ruling, after which he writes:

This is better than the preceding response by the author of the Mi‘yar, in which he did
not allow the attestation of their notaries or the documents certified by their judges at
all. This [ruling by al-°AbdiisT is better] by virtue of the opinion held by some scholars
that Islamic territory does not become dar al-harb merely because of the infidel’s taking
control of it, but rather [it only becomes dar al-harb] when the rites of Islam cease to be
performed there. As long as the rites of Islam, or most of them, are still performed in
that [territory], it does not become dar al-harb.”

¢ Abii al-Qasim (or Abi al-Fadl) b. Muhammad b. Tarkat (d. after 854/1450; see ZK, 5:182) includes many
of the same jurists’ fatwds in his collection as does the compiler of al-Hadiga, but Ibn Tarkat’s Nawazil
remain in manuscript (in Madrid and Tetouan) and thus far no studies treat all of its rulings. For a
description of the Nawazil, see: M. Isabel Calero Secall, “Una aproximacién al studio de las fatwas
granadinas: Los temas de las fatwas de Ibn Sira§ en los Nawazil de Ibn Tarkat,” in Homenadje a Prof. Dario
Cabanelas Rodrigeuz, O.F.M., Con Motivo de su LXX Aniversario, 1:189-202 (Granada: Universidad de Granada,
1987).

% Al-Wazzani, al-Mi‘yar al-jadid, 3:28-35.

® Al-Wazzani, al-Mi‘yar al-jadid, 3:34.

7® Al-Wazzani, al-Miyar al-jadid, 3:35.
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Al-Wazzani, who saw the establishment of the French Protectorate during the last
decade of his life, clearly developed a very different view of, and relationship to,
Christian rule than had al-Wansharisi. Yet in addition to the strategically abridged
version of al-‘AbdiisT’s fatwa that he presents, al-Wazzant's comparison between the
opinions of al-‘AbdaisT and al-WansharTsT is skewed by his misleading characterization
of al-Wansharist’s position. Although he does not make this entirely clear, al-Wazzant’s
phrasing implies that this comparison must have been based only on the Berber fatwa,
even though he has also just shown at this point that al-WansharisT included more
lenient opinions, including that of al-Mazarf, in the relevant section of Asna al-matdjir.
Nonetheless, it is not accurate to describe al-WansharisT's position in the Berber fatwa
as disallowing absolutely all testimony and judges’ documents from Christian-
controlled areas. Rather, in that ruling al-Wansharisi is asked about a group of Berbers
who were living in non-Muslim territory despite their ability to leave; the jurist also
makes it clear in his response that it concerns only those Muslim living under non-
Muslim rule voluntarily. In the section of his response addressing those Muslims who
commit no additional offenses beyond this residence, al-Wansharisi cites but does not
comment upon Ibn “Arafa’s statement that the Malikis have refused to accept the
pronouncements of the Mudéjar judges. In the section addressing those who trade
with the enemy, an offense al-Wansharist associates in this fatwa with selling arms to
the Christians, he further rules that Muslims entering dar al-harb for trade lose their
legal probity. Al-WazzanT's characterization of al-WansharTsT's position as refusing to
accept these Muslims’ probity or judges’ rulings in the absolute thus fails to account for

these two important qualifications, that the Muslims in question must be living under



224

non-Muslim rule voluntarily and that, for lay individuals, their loss of legal probity is
tied to their providing material support to an enemy in a time of war.

Those modern scholars who have compared the rulings of al-“Abddist and al-
WansharTsT have largely done so through the lens of al-WazzanT’s particular structuring
of, and quite likely his commentary upon, these texts. Yet where al-Wazzani compared
al-‘AbdasT’s fatwa to the Berber fatwa, these scholars have compared the abridged
version of the former to al-WansharisT’s little-understood section on probity in Asnd al-
matdajir, with unconvincing results. Molina Lopez, who accuses al-Wansharist of having
applied the law rigidly, erroneously, and without sensitivity to the plight of the
Mudéjars, writes that the jurist had a responsibility to rule as did his contemporaries
al-Wahrant and al-‘Abdiisi, whose more just and considered opinions afforded to every
Muslim the ‘right’ to remain in Christian territory if their lives or families were in
danger, and the ‘right’ to dissimulate.” This conflation of al-Wahrani and al-*AbdasT’s
opinions is puzzling, and no footnote clarifies Molina Lépez’s sources or reasoning.
While it is true that al-“Abddis1 allows Muslims to remain in non-Muslim territory if
they fear for their lives, so does al-Wansharist, implicitly in Asnd al-matajir through his
repeated differentiation between those able and unable to emigrate, and explicitly in
the Berber fatwa, as noted above.

In Islamic Literature in Spanish and Aljamiado, Wiegers too notes that al-“AbdisT’s
opinion is clearly more moderate than that of al-Wansharisi, because the former
exempts from the obligation to emigrate Mudéjars who fear for their lives and

families.” He further suggests that al-Wansharisi likely omitted al-‘AbdisT’s fatwa from

7' Molina Lépez, “Algunas consideraciones,” 428.
2 Wiegers, Islamic Literature, 87 n. 77.
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al-Mi‘yar because he disagreed with the position adopted by his predecessor, which
Wiegers characterizes as implicitly sanctioning the status quo. In Van Koningsveld and
Wiegers’ later typology of opinions on the status of Mudéjars, the authors place al-

‘Abdiist squarely in the pragmatist camp, because the jurist

Argued, first of all, that the testimony of Muslims in Christian Spain can be accepted, on
the basis of the assumption that they were not staying among the Infidels out of free
choice, and because leaving them would endanger their lives and their families.
Secondly, he stressed that .. . Whether or not a Muslim judge in Christian Spain must
be recognized as legitimate depends . . . on the willingness of the local Muslims to
accept him of their own free will, even if he was appointed by the Christian ruler and

not by themselves.”
Again, it does not really make sense to describe al-*AbdiisT’s fatwa as more moderate or
more pragmatic than Asna al-matdgjir, for all of the reasons discussed here and in the
previous chapters. First, although al-Wansharist does not explicitly state in Asnd al-
matdjir that Muslims who fear for their lives are exempt from the obligation to
emigrate, this is the only fair conclusion to be drawn from his repeated emphasis on
this obligation’s applicability only to those who are able to emigrate; not only is this
conclusion confirmed by al-WansharisT’s explicit statement in the Berber fatwa -
available in al-Mi‘yar al-jadid and placed in direct conversation with al-“AbdasT’s fatwa
by al-WazzanT - but it should also be recalled that al-WansharTsi bore no responsibility
to discuss any exemptions to this obligation at all in Asna al-matdjir or the Marbella
fatwa, given that he was asked only about Muslims described as perfectly capable of
emigrating, even to the point in Asna al-matgjir of having already emigrated and being
anxious to do it again in reverse.

In contrast, al-‘AbdusT is asked whether or not Mudéjars who are capable of

emigration are to be distinguished in status from those incapable of doing so. The

7 Van Koningsveld and Wiegers, “Islamic Statute,” 50.
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jurist thus devotes his opening paragraph to the obligation to emigrate, duly
exempting those who fear for their lives but also making very clear that they must ruin
themselves financially if that is what it takes to reach dar al-Islam; they need not have a
dirham to spare beyond the expense of the actual journey. This forceful statement,
(along with al-“AbddsT’s citation of a hadith condemning residence under non-Muslim
rule and of Malik’s statement that only a Muslim of diseased faith would be content to
remain in infidel territory), does not strike me as an unambiguous endorsement of the
status quo.

Second, al-MazarT’s ruling, which al-Wansharist includes not only in the Mi‘yar
(twice) but also in Asna al-matdajir itself as the centerpiece of the section on probity, is
more lenient than al-‘Abdist’s ruling with regard to both exemptions from the
obligation to emigrate and the acceptance of non-emigrant Muslims’ judges’ documents
in dar al-Islam. As noted above, al-Mazar1 allowed Muslims to remain in Norman Sicily
not only if they were unable to emigrate, but also if they erroneously believed it
permissible to remain, or if they hoped to convert the Christians, or if they hoped to
win back the territory. While al-Wansharisi may not have agreed with all of these
reasons or found them applicable to his own time, neither does he edit out or explicitly
refute this portion of al-MazarT's fatwa, which he ought to have done if he had omitted
al-‘AbdiisT’s ruling entirely for being too lenient. It is al-MazarT, not al-‘Abddist, who
was also willing to assume, if necessary, that Muslims had remained in Sicily out of
compulsion; al-‘Abdiist simply states that if Mudéjars fear for their lives their testimony

is not compromised.
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Furthermore, al-Mazari is more unambiguously supportive of admitting
Christian-appointed judges” documents in the courts of dar al-Islam than is al-“Abdds.
Again, al-MazarT states outright that judging is a necessity and thus the nature of the
judges’ appointments has no bearing on the validity of their rulings; for al-MazarT, the
reasons for these judges’ residence in dar al-harb is what mattered, and he was willing
to assume that their reasons for doing so, and therefore their documents, were
acceptable. Al-°Abdist, on the other hand, in the full version of his fatwa, tied the
validity of Mudéjar judges’ rulings to the voluntary acceptance of those judges’
appointments by their communities, and by presenting a difference of opinion on this
issue, essentially left the endorsement of this legal fiction to the discretion of any judge
receiving a document certified by a Mudéjar judge.

Molénat, who characterizes al-WansharisT’s fatwd as extremely severe, likewise
hails al-“Abdist has a much more moderate voice who upheld the ‘right’ of every
Muslim to remain in Christian territory if emigration would “represent a danger” for
himself or his family.” As in Molina Lépez’ article, this ‘right’ is better described as a
dispensation or exemption, and al-‘AbdasT’s choice of words indicates that he expects
this exemption to apply to the fear of mortal danger, not just of injury or light wounds.
Molénat goes further than Wiegers by accusing al-Wansharisi of intentionally omitting
al-°AbdiisT’s fatwa from the Mi‘yar, arguing that this is a second instance of al-
WansharTsT's manipulation of his predecessors’ texts in order to serve his own purposes
of a stricter ruling.” The other example Molénat offers of this manipulation is al-

WansharTsT's alleged omission of a lenient portion of Ibn al-Qasim’s response to Yahya

7 Molénat, “Le probléme,” 395,
" 1bid., 399.
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b. Yahya regarding the status of Muslim who remained in Barcelona after Christians
conquered the city in 185/801; but this was a logical abridgment of the text in question,
and most likely was presented in abridged form already in al-Wansharist’s source, a
text by Ibn al-Hajj.”* Thus, neither this earlier abridgment nor al-Wansharist’s omission
of al-“AbdusT’s fatwd, even if this were established, can reasonably be said to represent a
concerted effort on al-WansharisT’s part to suppress opinions more lenient than his
own.

Finally, Rubiera Mata argues that al-“‘AbdiisT’s ruling, because it is favorable to
the Mudéjars, is another ‘exceptional’ opinion like that of al-Wahrani.”” She urges
further study of al-“AbddisT’s fatwa, especially because it concerns Mudéjars rather than
Moriscos, and is thus as more fitting contrast to al-WansharisT’s opinion than is al-
WahranT's fatwa. While Rubiera Mata is certainly correct that the rulings of al-*AbdiisT
and al-WansharTsT have more in common than do either with al-Wahrant’s fatwa, these
two opinions are still of a very different scope. Al-“AbdiisT’s ruling is more directly
comparable with that of al-MazarT, they are each asked specifically about probity,
testimony, and the validity of judges’ appointments within non-emigrant Muslim
communities, and in each case the questioner requests that the responses cover the
cases of Muslims living under Christian rule voluntarily as well as involuntarily. Yet as
demonstrated above, al-MazarT's ruling, which al-Wansharist chose to place in the heart
of Asna al-matajir, is the more ‘lenient’ or ‘moderate’ ruling.

It should be clear that al-Wansharist did not exclude al-°AbddisT’s fatwa from the

Mi‘yar for being too exceptionally sympathetic to Mudejars. As others have pointed

76 Appendix A, 365-66 and n. 105.
7 Rubiera Mata, “Los Moriscos,” 541.
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out, al-WansharTsT includes several of al-“AbdiisT’s other opinions in his compilation, so
he likely knew of this ruling regarding probity as well. Yet any number of reasons
might explain this exclusion, all of them more plausible than the intentional
suppression of al-‘AbdiisT’s perceived pragmatism. Al-Wansharisi may not, in fact, have
come across this particular ruling; or al-‘AbdisT’s fatwa may simply have been
redundant given the numerous other rulings on similar cases which al-Wansharis1 did
choose to include in the Mi‘yar; or it may have been less authoritative than these other
incorporated rulings, especially in comparison with that of a revered master like al-

Mazari.

Related Rulings in the Mi‘yar

A final measure of perspective on al-WansharisT’s inclusion of al-MazarT's fatwa
within Asnd al-matgjir may be gained through a brief inventory of other rulings
included in the Mi‘yar which relate to judges operating outside Muslim territory. These

include:

1) A statement in which Ibn ‘Arafa - the same jurist who advises treating Mudéjar
judges’ documents with caution - appears to endorse nonetheless the
acceptance of such a document. This statement appears in a lengthy section
reviewing jurists’ opinions as to Andalusi and Maghribi procedures for judges’
sending of documents to one another. In the course of a discussion regarding
standard formulae for greetings and the proper dating of the documents, Ibn
‘Arafa relates the example, recorded by an historian, of an improperly
addressed document written by a judge. The recipient of this document initially
rejected its validity, then asked where it had been written. An infidel region
was named, and the handwriting was identified as that of an Ibn al-Mujahid, at
which point the document was accepted. Without comment as to the
provenance of the document in this example, Ibn “Arafa proceeds to discuss the
importance of properly dating such documents.” It appears that the positive

7® Al-Wansharisi, al-Mi‘yar, 10:66-67.
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identification of the judge’s handwriting confirmed the acceptability of the
document.

2) A repetition of much of Asna al-matajir’s section on probity (including al-
MazarT’s full fatwa) which includes an additional statement against the
acceptance of documents written by Mudéjars and their judges, who are content
to live under Christian rule.”

3) A fatwa issued by an Ibn al-Dabit, whom al-Wansharisi describes elsewhere as
one of Abl al-Hasan al-LakhmT’s (d. 478/1085-6)* students,” concerning a man
who been entrusted with some property by another man who was away in
Sicily. A second man in Tunisia presented to Ibn al-Dabit a document attested to
by two witnesses and a judge, which confirmed that the man in Sicily had died,
and that this second man in Tunisia was one of his heirs. The first Tunisian man
remained hesitant to turn the property over because of the questionable nature
of the Sicilian judge’s ruling, given that the judge was appointed by a Christian.
Ibn al-Dabit responds that the judge’s ruling will not be considered valid until
his probity can be confirmed, but it was objected that this had been done. 1t
appears that Ibn al-Dabit then acknowledged that this was a matter of necessity,
and that making the man’s heirs and creditors wait would entail hardship for
them. Nonetheless, he states that the notaries of Mahdiya will be able to clear
the matter up, as they will be well aware of the Sicilian judge’s character.*

4) A fatwa issued by Abu al-Hasan al-QabisT (d. 403/1012-13),” who was likewise
asked about the property of a man who had died in non-Muslim territory in the
Sudan (‘black’ Africa). The man had not left a will or family, and another man
had appropriated the key to his storehouse. When the community realized that
this man was not trustworthy, they raised the issue before a Muslim who had
been appointed by the king of this region to oversee the affairs of the Muslims
there, and with whose oversight these Muslims were content. This overseer
appointed a member of the community to sell all of the man’s belongings and to
bring the appropriate sum back to the overseer. An heir of the deceased then
claimed that this appointed member of the community was unjust and that
none of what the overseer had done was permissible. Al-Qabisi begins his
response by stating that if these Muslims have inhabited this place, then they
must have someone to oversee their affairs and judge between them, and that
this overseer must have power over those who violate his judgments. This
power must furthermore come from the territory’s ruler, as it is not possible to
issue judgments without the knowledge and permission of the king, especially

7 Ibid., 10:107-108.

%0 Abii al-Hasan °Alf b. Muhammad al-Rab‘T al-Lakhm (d. 478/1085-6). DM, 298; IM, 307; SN, 1:173.
¥ 1bid., 2:273. Ibn al-Dabit must have been a contemporary of al-MazarT in Ifrigiya.

#1bid., 10:113.

% Abii al-Hasan °AlT b, Muhammad, known as Ab{ al-Hasan al-Qabist (d. 403/1012-13) was a jurist,
theologian, and prominent hadith scholar from Qayrawan. Among his works is one treating the
evaluation of witnesses. SN, 1:145.
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an infidel or hostile king (presumably because he would have a close eye on the
Muslim settlement). If the overseer judges among them according to Muslim
laws, his judgments are upheld as long as they are correct, and they are binding
upon those who choose to enter under his authority and to live under his
supervision. This is something which cannot be avoided if people travel to that
region. Al-QabisT states that the man appointed to manage the deceased man’s
possessions cannot be approached with hostility simply for performing this
function, especially if the heir has no proof against him. The decision of the
overseer is carried out.*

A comment by al-Burzuli (d. 841/1438) taken from a section of Fatawa al-Burzuli
which al-Wansharisi re-arranges in the Mi‘yar such that this comment is
appended to a fatwa issued by Ibn ‘Arafa.®” In this fatwa, Ibn “Arafa is asked if the
sultan may seize the property of a group of people in the Ifrigiyan countryside if
the sultan is victorious over them, and most of them are mustaghraq al-dhimma,
that is, they owe all of their money to others. Ibn “Arafa allows this collective
seizure, based on the condition of the majority of these people, at least until
such time as those among them who are law-abiding may be separated from the
others. This is because they - presumably the upright among them - are
disobedient by virtue of their being outhumbered by the belligerents and
because they contribute to the numbers of this latter group.

Al-Burzuli comments that this is also because the group as a whole may
not be afforded the inviolability of those who distinguish themselves and do not
mix with the others. The above is the case if those who are upright had an
alternative to (residing with) this group, (but did not take advantage of that
alternative). Otherwise, if an upright man among them had had no alternative,
“then he is like one who is compelled [to remain] in the land of war, if he was
unable to leave their lands and feared for himself or his property, or for his
family and child.”® Al-Burzuli links this to the case of those who live under
infidel rule in Qawsara (Pantelleria): if they are conquered and have no
alternative, they are like those compelled, and do not lose their probity; but if
they remain by choice, they lose their probity.” They are like the people of al-
Andalus, who are called Mudejars (yusammiina bi’l-dajn).*®

A number of opinions related to Muslims living under non-Muslim rule,
including one addressing testimony, which al-Wansharist places together in two
slightly different paragraphs in his chapters on jihdad and sales.”” In the chapter

* Al-Wansharisi, al-Mi‘yar, 10:135.

% Al-Burzuli, Fatawa al-Burzuli, 2:22-23; al-WansharTsi, al-Mi‘yar, 2:438-39; 6:156-57.

8 Al-Burzuli, Fatawa al-Burzuli, 2:23; al-WansharisT, al-Mi‘yar, 2:438; 6:156.

¥ Burzuli, Fatawa al-Burzuli, 2:23; al-WansharfsT, al-Mi‘yar, 2:439; 6:157. In all three editions, the first
clause reads “whoever is conquered and has an alternative,” but this must be an error for those who do
not have an alternative.

% Al-Burzuli, Fatawa al-Burzuli, 2:23; al-WansharisT, al-Mi‘yar, 2:439; 6:157. In al-Burzuli, the editor was
unable to read these last two words in the manuscripts available to him, but the text is clear in both
volumes of al-Wansharisl.

¥ Al-Wansharisi, al-Mi‘yar, 2:439, 6:95.
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on jihad, this paragraph follows al-Burzuli’s above comment and includes three
statements endorsed by al-Wansharist. The first statement indicates that some
contemporary jurists have committed a clear error by issuing fatwds which
make licit the property of Muslims who live near dar al-harb and who have
signed treaties with the people of that territory. The second statement relates
an opinion that the property of Mudejars should not be purchased because they
do not possess true ownership of it. The third statement is very similar to one
which appears in the Berber fatwa: “Some later jurists held that it was not
permissible to trade with them, nor to greet them; and that they are similar to
those with erroneous beliefs, so their testimony is not permitted, nor is
anything else, as was the practice in the issuance of fatwas in al-Andalus.” The
paragraph in the chapter on sales is slightly longer and contains the following
formulation of the final sentence, with ‘they’ referring to the Muslims of
Pantelleria, who have just been compared to Mudejars and to people of error:
“What the texts stipulate is to not permit their testimony, and to refuse the
documents certified by their judges, as was the practice in the issuance of fatwds
in al-Andalus with regard to those who were under the command of the
apostate Ibn Hafstin.””!

7) A fatwd by Abu al-Fadl Qasim al-“Ugbani (d. 854/1450)” in which he is asked
about a judge who is practicing in a land known for corruption and for non-
adherence to divine law.” The questioner wishes to know what such a judge
should do if a case occurs which requires a particular legal ruling according to
the school’s commonly accepted doctrine, and yet the judge knows that if the
man has broken an oath, for example, and the judge rules that the man’s wife is
prohibited to him, the man may go complain to a friend among the Arab
commanders, and the commander will tell him to take back his wife and ignore
the judge’s ruling. If the ruler is like this, may the judge apply a ruling other
than the commonly accepted view, and return the man’s wife to him in
accordance with this other opinion, in order to safeguard the permissibility of
this man’s sexual relations with this woman and maintain adherence to the law?
Al-“Ugbani responds that if the man broke an oath but was excused, or if the
judge allows a forgiving opinion to be applied to a one-time occurrence, this is
permitted; but if the man persists in treating oaths lightly, the commonly
accepted view of the school must be applied.

This last ruling, while not strictly pertaining to non-Muslim territory, nonetheless

shows a tolerance for a judge’s need to adjust pragmatically his rulings to a situation of

% Al-Wansharisi, al-Mi‘yar, 2:439. Although this sentence reads “al-‘amal wa’l-fatwa,” the second version,
below, which reads “al-“amal fT al-fatwa” is more likely correct.

° Al-Wansharisi, al-Mi‘yar, 6:95.

%2 Abii al-Fadl Qasim al-“Ugbani (d. 854/1450) was chief judge of Tlemcen and a renowned jurist
considered to have reached the level of ijtihdd. Al-Wansharsi was among his students. NI, 2:12-14; SN,
1:367-68. It is unclear to what ‘land’ he is referring, but this may be a comment on political corruption in
his own state (the Tlemcen-based Zayyanid dynasty).

» Al-Wansharisi, al-Mi‘yar, 4:294.
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corruption under an unjust ruler, which appears to be precisely how some jurists
envisioned the status of Muslims under Christian rule in Spain, Sicily, and Pantelleria.
Taken together, these rulings do not present a uniform position as to the probity of
Muslims and their judges outside of Muslim territory, or as to the admissibility as
evidence of these judges’ documents in dar al-Islam. In the first and third cases cited
here, Mudejar judges’ documents appear to be admissible; but in the sixth case they are
not, and the second case is ambiguous. It is unclear whether this opinion is stating that
judges’ documents are not accepted if those judges are content to remain under
Christian rule, or whether the author is declaring all Mudéjars and their judges to be
living there contentedly rather than by compulsion. The fourth case cited here
upholds the necessity of having someone act as a judge in a given Muslim community
located outside of dar al-Islam, and that validity of that figure’s rulings, without
addressing at all the permissibility of residence in that community.

While no definite conclusion may be drawn from al-Wansharist’s inclusion of
this group of opinions within al-Mi‘yar, it should be clear that he did not intentionally
exclude any and all opinions favorable to Mudéjars or to Muslims in similar situations.
It should likewise be clear that al-Wansharist was not at a loss for opinions touching on
the issue of non-emigrant Muslims’ probity or the validity of their judges’ rulings and
certifications of documents, meaning that he was not compelled to use al-MazarT’s
opinion in Asnd al-matdjir because it was the only available authoritative precedent. Al-
Wansharisi must have made informed and calculated choices in selecting among the
relevant opinions available to him for inclusion in Asnd al-matajir specifically and in al-

Mi‘yar more broadly. Although the jurist’s criteria for selection were likely complex
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and require more study, what this tentative inventory demonstrates is that any
attempt to account for these criteria must consider all of these opinions and likely
many more, and not simply al-WansharisT’s inclusion of al-MazarT’s fatwd and presumed

exclusion of that of al-‘Abdst.

Analysis

While al-WansharisT’s section on the probity of lay Muslims and judges living in
non-Muslim territories is far from straightforward, I have assumed that in constructing
this section, al-Wansharist made rational choices supportive of his overall aims in Asna
al-matajir and appropriate for his historical context. This approach is distinct from the
dominant approach, which has proceeded from the assumption that al-MazarT’s fatwa is
incompatible with al-WansharTsT’s opinions and aims, that this fatwa therefore can and
must be considered as a foreign element to be separated from and compared to the
parts of Asna al-matajir which are taken to represent al-Wansharist's real opinion, and
that this Asnd al-matajir-minus-al-MazarT's-fatwa may also then be compared to, and
found to be far stricter than, al-‘AbdisT’s fatwa - even though the latter is actually far
stricter than al-MazarT’s fatwa and thus stricter than an Asnd al-matgjir allowed to retain
all its component parts.

Again, this has been a preliminary attempt to understand al-Wansharist's
choices, and more research is called for; an examination of the jurist’s own manual for
notaries, for example, is beyond the scope of this dissertation but would likely shed a
great deal of light on the jurist’s opinions regarding documents originating in non-
Muslim territory. Drawing primarily on Ibn Rabi”s fatwa and on the Mi‘yar, I have

argued that al-WansharisT's support of al-MazarT’s opinion is indicated by his having
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devoted the vast majority of his section on probity to al-MazarT's ruling, including this
latter jurist’s lengthy justifications for extending to subject Muslims the benefit of the
doubt, despite the availability of numerous alternative rulings less favorable to subject
Muslims. Despite the presence of seemingly contradictory opinions, the purpose of
which appears to be the strengthening of a general rule that Muslims voluntarily
residing under non-Muslim rule forfeit their probity, al-Wansharist also reserves the
final word in this section for an opinion supportive of al-MazarT’s ruling.
Al-WansharTsi appears to have selected al-MazarT’s ruling because the latter
jurist addresses the admissibility in the courts of dar al-Islam of documents originating
within non-emigrant Muslim communities; this is the primary focus of al-MazarT’s
fatwa and a factor distinguishing it from other related rulings which address only the
validity of judges’ rulings within their own communities, or the probity of subject
Muslims in general. Al-WansharTsi must have supported the primary thrust of al-
MazarT's fatwd, which is to give subject Muslim judges the benefit of the doubt and to
accept the documents they certify as valid bases of judgment in dar al-Islam. If we
consider al-WansharisT’s historical context and the practical implications of this ruling,
his support for al-MazarT’s position also makes sense; allowing the adjudication of
disputes and recognition of rights and relationship based on documents that Mudejars
or Moroccan Muslims brought with them from dar al-harb to dar al-Islam is a pragmatic
compromise that might appear sympathetic to continued residence in the former, but
is ultimately more supportive of existing and future emigration to the latter. Finally, it
would have strengthened al-WansharTsT's case to base his ruling on the precedent set

by an early master jurist as respected and authoritative as al-MazarT.
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Punishment in the Hereafter

The last section of Asnd al-matajir to be examined here is al-Wansharist’s
description of the punishment the AndalusT emigrants might expect in the hereafter.”
While nearly this entire section is original to al-Wansharist’s fatwd rather than taken
from that of Ibn RabT", one paragraph in particular is worthy of closer analysis. After
citing the emigrants’ offensive statements mocking the idea of emigration to the

Maghrib, al-Wansharisi declares:

Whoever commits this [offense] and is implicated in it, has hastened for his malevolent
self the warranted punishment in this world and the next. Yet, in terms of
disobedience, sin, injurious conduct, vileness, odiousness, distance from God,
diminished [religious standing], blameworthiness, and deservingness of the greatest
condemnation, he does not equal the one who abandons emigration completely,
through submission to the enemy and by living among them, who are far [from God].
This is because the extent of what has issued from these two wicked men [who have
made the above statements] is a firm resolve (‘azm), which is planning and preparing
oneself for action, while neither of them has yet undertaken that action.

In the course of answering Ibn Qatlya’s question regarding the consequences of these
particular emigrants’ actions, al-Wansharist also rules on those who have not yet
emigrated or who might still attempt a return to Christian territory: while these
slanderous emigrants have committed very grave sins, the punishment awaiting those
who persist in living voluntarily under non-Muslim rule will be worse yet. This adds
support to the tentative conclusion reached in the analysis above of the Berber fatwa
that al-WansharTsi adopts a stricter stance in that earlier fatwa than in Asna al-matajir.
While those accused of similar crimes - the public expression of contentment with or a
preference for infidel rule - in the Berber fatwa were charged with outright apostasy, in
Asna al-matdajir they merely border on infidelity. As a contribution to the contemporary

juristic discourse on Muslims living under non-Muslim rule in Morocco itself, this

* Appendix A, 377-82.
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section of Asnd al-matajir would have reinforced al-WansharisT’s position on the sins

committed by those choosing to remain in Christian-controlled regions.

Conclusion

The preceding analysis of al-WansharisT's use of authoritative precedents has
focused primarily on explaining the jurist’s departures from Ibn Rabi”’s earlier fatwd on
the obligation to emigrate from Christian to Muslim territory, which forms the
foundation for Asna al-matdjir and the Marbella fatwa. This chapter has argued that in
the case of Asna al-matdjir, each of al-WansharisT’s major re-arrangements of and
departures from his predecessor’s fatwa represents an adaptation to the historical
context of Portuguese occupation of Moroccan ports in the late fifteenth century, to
the specific parameters of the questions posed to him by Ibn Qatiya, or both. While al-
WansharTsT has often been accused in the literature of simply repeating past precedents
in an unthinking and at times internally contradictory manner, this preliminary
attempt to understand his ruling in its North African context suggests that in Asna al-
matdajir, the jurist very skillfully selected and deployed context-appropriate precedents
in order to craft his own authoritative contribution not only to two complex and
overlapping discourses regarding Muslim minorities in his own time, but also to future

juristic discourses on recurring iterations of this legal issue.



CHAPTER FOUR

Asnd al-matdjir as Authoritative Precedent

The preceeding chapters have argued that al-WansharTsi crafted Asna al-matajir
and the Marbella fatwa for a professional legal audience, and that he chose these
particular fatwas for elaboration and preservation in the Mi‘yar because Ibn Qatiya’s
questions, unlike the more nuanced and complex issues treated by the Jawahir al-
mukhtara fatwas, provided the ideal platforms for clearly defined, well-defended
responses supported by scholarly consensus and the equally irrefutable weight of the
monumental historic loss of al-Andalus. The present chapter explores the success of al-
WansharTsT's fatwas, particularly Asna al-matdjir, in becoming the authoritative
precedent for later rulings related to Muslims living under non-Muslim rule.

It will be recalled that Asna al-matajir and the Marbella fatwa often have been
characterized in the existing literature as either representing the orthodox Malikt
opinion on emigration, or as the strictest rulings in a continuum of fatwas related to
Muslims in non-Muslim territory. This first characterization is problematic in part
because it is inappropriate to call any fatwa - one jurist’s non-binding opinion offered
in response to an individual petitioner’s ad-hoc request - ‘orthodox.” The continuum-
of-rulings approach has also been critiqued here for failing to place al-Wansharist’s
rulings first and foremost in conversation with the fatwas issued by his immediate
peers in response to very similar legal questions. Rather, an artificial distinction
between fatwdas addressing Muslims living under Christian rule in Sicily or Spain, on the

one hand, and Muslims living under Christian rule in Morocco, on the other, has
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resulted in a number of unconvincing conclusions drawn from comparisons between
fatwas which address different legal issues in different time periods, but have been
placed in exclusive conversation simply because they relate to Muslims living in what is
now Europe. Combined with a relentlessly negative view of al-Wansharist’s rulings and
the relatively small number of fatwas related to European Muslims discovered thus far,
this tendency has produced such curiosities as the extraction of al-MazarT's fatwa from
Asna al-matdjir in the service of a comparison between the two which leaves the latter
stricter than the sum of its parts.

In what follows, I suggest a new approach to evaluating the authoritative status
of Asna al-matajir, based on an assessment of later jurists’ references to the text. Asa
additional lens through which to understand the legacy of this text, the fate of Asna al-
matajir will be contrasted in particular with that of al-Wahrant's 1504 fatwa to the
Moriscos, which has often been portrayed as occupying the extreme creative,
pragmatic, and sympathetic end of the same continuum on which al-Wansharist is
placed at the extreme of the blindly imitative, rigorist, and cruel end. I argue that al-
WansharTsT's fatwa became the authoritative precedent for later Maliki jurists on the
issue of Muslims’ obligation to emigrate to Muslim territory, that al-Wahrant’s opinion
appears to have had no appreciable impact on later Maliki legal thought on the issue,
and that we can identify specific reasons for the disparate fates of these two rulings. A
brief description of al-WahranT's fatwa will be followed by an examination of selected
later Maliki fatwas on the obligation to emigrate and a preliminary explanation for the

success of al-WansharisT's opinion in shaping later legal thought on this issue.
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Ibn AbT Jum‘a al-Wahrant and his Fatwa

As noted earlier, Ahmad b. AbT Jum©a al-Wahrani (d. 917/1511), described as the
‘Mufti of Oran’ in much previous scholarship, has only recently been identified by
Stewart.! Although he spent part of his youth in Oran, this jurist, like al-Wansharisi,
completed his education in Tlemcen and began to teach and write in that city before
eventually settling in Fez. Al-Wahrani assumed a post as professor of law in Fez, where
he and his son Muhammad Shaqriin (d. 929/1522-23) were both considered prominent
jurists. Among al-WahranT’s works are a treatise on elementary education, probably
written in Tlemcen, and his 1504 fatwd to the Moriscos, most likely written in Fez,
where al-Wansharisi remained active until his death in 914/1508.

Al-Wahrant’s fatwa was copied as late as 1609 and survives in four extant
manuscripts: one in Arabic, two in aljamiado, or Spanish written in modified Arabic
script, and one in Castilian.” We have only al-WahranT’s response, and not the question,
which the jurist describes as having originated among some Andalusis. Given the early
date of the fatwa, these Andalusis are assumed to have been Granadan Moriscos.” The
mufti’s response, though by no means as elaborate as al-Wansharist’s, is nonetheless of
some length. Al-Wahrant does not explicitly address the legal issue of the obligation to
emigrate from non-Muslim to Muslim territory; rather, he praises his questioners for

their steadfast faith, encourages them to persevere, and proceeds to offer practical

! See Stewart, “Identity,” for a thorough discussion of the available biographical sources and a
reconstruction of the jurist’s life. Ibn Ab1Jum®a’s birth date is unknown.

*For dates and descriptions of these manuscripts, see Stewart, “Identity,” 265-68. The Castilian
manuscript, referred to as “X” in the literature and previously thought to be a lost third aljamiado
version, was recently located in Madrid by Maria del Mar Rosa-Rodriguez. See Rosa-Rodgriguez,
“Simulation and Dissimulation: Religious Hybridity in a Morisco Fatwa,” Medieval Encounters 16.1
(forthcoming).

* Muslims in Castile were the first Spanish Muslims to be subject to mass conversions to Catholicism, in
1501-1502.
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advice as to how they might continue to fulfill their ritual and moral obligations as
Muslims without being detected by the Spanish authorities, and despite being forced to
perform such acts as praying in church or drinking wine. As long as their intentions
are pure and their inward faith remains resolute, writes al-Wahranf, they will not sin in
doing what they must to avoid persecution. Harvey includes a nearly-complete English

translation of the fatwa in his recent Muslims in Spain.*

Later Maliki Fatwas on the Obligation to Emigrate

A preliminary search of printed Maliki fatwa collections as well as individual
fatwas and treatises extant as individual manuscripts in the libraries of Morocco,
Tunisia, Algeria, Egypt, and Spain reveals a considerable number of later fatwdas on
Muslims living under non-Muslim rule. The secondary literature on the nineteenth
and twentieth-century jihad movements in West Africa, which often included calls for
emigration away from territory controlled by European colonial powers or nominally
Muslim rulers, likewise suggests the existence of a considerable number of fatwas on
hijra which have not yet been placed in conversation with the North African material.
The scope of the present study has required that I limit my analysis to fatwas issued in
response to French colonialism in Algeria and Mauritania. I have selected these two
cases in particular because of the availability of full copies of fatwas and letters written
by Maliki scholars both in support of and against the obligation of particular groups of
Algerian and Mauritanian Muslims to emigrate. This focus has the additional benefit of

geographical diversity and the opportunity to see development in legal thought over

* Harvey, Muslims in Spain, 61-63.



242

time; the Mauritanian fatwas draw not only on al-Wansharist and his contemporaries,
but also on the Moroccan, Algerian, and Egyptian rulings issued in response to
colonialism in Algeria.

An analysis of these fatwas supports the conclusion that al-Wansharist's fatwas
successfully went on to become the authoritative precedent for later Maliki rulings on
the obligation to emigrate. While many of these later jurists based their rulings on Asna
al-matdjir as a whole or on a selection of the opinions al-Wansharisi cites within this
fatwa, none of them cite al-WahranT’s fatwa. Following a review of the available rulings
for both of these cases, I will offer a preliminary assessment of the legacy of Asna al-

matdjir.’

Algeria
Historical Context
When France conquered Algiers in 1830, the ‘AlawT sultan of Morocco, Mawlay
‘Abd al-Rahman b. Hisham (r. 1238-1276/1822-1859), began to admit a large number of
Algerian refugees into the sultanate, terming them muhgjirtin who had renounced their
own lands in order to perform a hijra from dar al-harb to dar al-Islam and avoid living
under infidel rule.® As sovereignty over the western province of Oran became unclear,

the residents of Tlemcen appealed to ‘Abd al-Rahman to accept their oath of allegiance

® Not all of the writings discusses here are technically fatwas, which respond to requests for legal advice.
At least one author’s claim to be responding to such a request is dubious, and in several cases these
letters or treatises respond not to requests but to attacks. Ihave nonetheless included these texts
because of their authors’ presentations of legal arguments in support of particular rulings, and their
responsiveness to current events. There does not appear to be any indication that the true fatwdas here
were necessarily recieved differently from the letters and treatises solely on the basis of their format.

¢ Amira Bennison, Jihad and Its Interpretations in Pre-colonial Morocco: State-Society Relations during the French
Congquest of Algeria (London: RoutledgeCurzon, 2002), 47-48.
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and assume leadership in the region.” After weighing the risks of confrontation with
the French and other concerns against the prospect of bolstering his authority with the
successful prosecution of a jihad, the Moroccan sultan sent an expedition to Tlemcen in
late 1830 to take control of the city. The initiative was ultimately unsuccessful, and
‘Abd al-Rahman withdrew his force in 1831. An attempt to rule the province indirectly
by installing an “Alaw1 governor likewise proved unsuccessful.

In 1832, “Abd al-Rahman then entrusted leadership of the jihad against French
expansion to MuhyT al-Din, leader of the Qadirlya sufi order and of the Mascara region’s
QadirT tribes.® MuhyT al-Din urged the local tribes to offer their allegiance to his son,
‘Abd al-Qadir, who established a base of power at Mascara the same year. In 1834, “Abd
al-Rahman recognized ‘Abd al-Qadir as his deputy in the region. The same year, the
latter signed a treaty in which the French governor of Oran acknowledged the Algerian
commander’s sovereignty in the interior of the province, south of a French coastal
zone.’

°Abd al-Qadir’s support among regional tribes declined as a result of this treaty,
though, and some even began to seek their own political alliances with the French."”
When the Dawa’ir and Zmala tribes seceded from ‘Abd al-Qadir’s authority in 1835 in
favor of the French, hostilities broke out between the governor of Oran and the
Algerian commander. The French gained control of both Mascara and Tlemcen, further
weakening “Abd al-Qadir’s prestige and tribal support. ‘Abd al-Rahman, alarmed,

supplied ‘Abd al-Qadir with substantial military and financial assistance in 1836. In

7 Ibid., 48-58.
8 Ibid., 47-74.
°Ibid., 75-85.
°1bid., 83-98.
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1837, the French signed the Treaty of Tafna, again recognizing ‘Abd al-Qadir’s authority
within specific geographic limits, and withdrew from Tlemcen. Yet ‘Abd al-Qadir’s
struggle to maintain sufficient tribal support for his rule continued, and in 1939 the
Tijaniya sufi order allied with the French.

Also in 1839, war resumed between French forces and those of ‘Abd al-Qadir,
and France began the systematic conquest of Algeria which would be completed in
1857." °Abd al-Qadir first sought refuge in Morocco in 1843, but a subsequent French
attack on Morocco forced “Abd al-Rahman to sign a treaty in 1844 agreeing to treat the
Algerian resistance leader as an outlaw. In the years that followed, ‘Abd al-Qadir
moved between Algeria and Morocco, until finally forced to surrender to the French in
1847. He was kept in France until 1852, then settled in Damascus, where he died in

1833.

Al-Tusall’s First Response to ‘Abd al-Qadir

‘Abd al-Qadir, who had benefitted from a thorough legal education, wrote
treatises on a number of religious topics and corresponded with foreign scholars during
his period of rule in western Algeria.”” In February 1837, while acting as ‘Abd al-
Rahman’s deputy and prior to the signing of the Treaty of Tafna, “Abd al-Qadir wrote to
the Moroccan sultan requesting responses from the scholars of Fez on a series of legal
issues related to the conduct of jihad against the French, including the commander’s

continued efforts to secure the loyalty and military and financial support of the tribes

" Rudolph Peters, Islam and Colonialism: The Doctrine of Jihad in Modern History (The Hague: Mouton
Publishers, 1979), 55.
12 peters, Islam and Colonialism, 55-62.
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in western Algeria.” °Abd al-Qadir requested legal advice as to the actions he should
take against tribes whose members were aiding the enemy, refusing to join the
defensive jihad, or refusing to contribute financially to the resistance. ‘Abd al-Rahman
conveyed this question to the chief judge of Fez, Abii al-Hasan “Ali b. “‘Abd al-Salam al-

Tusali.™

Life of al-Tusult

Al-Tusili was born in the Moroccan town of Tusill but spent most of his life in
Fez, where he died in 1258/1842."° He served as chief judge of Fez from 1247/1831 until
1250/1834-5, when he became chief judge of Tetouan for an unspecified period before
returning to Fez. In his Salwat al-Anfds, Muhammad b. Ja“far al-Kattant describes al-
Tusli as the leading Maliki jurist of his time. Al-TustlT’s biographers note that he had
a particularly deep knowledge of Maliki fatawa. He authored numerous legal works in
addition to his responses to the Algerian leader ‘Abd al-Qadir (discussed below),
including: 1) Al-Bahja fi sharh al-Tuhfa, a commentary on Ibn “Asim’s Tuhfat al-Hukkam; 2)
Al-Jawahir al-nafisa fi-ma yatakarraru min al-hawadith al-ghartba, a collection of the fatawa

of his teachers and a number of earlier jurists; 3) A hashiya (super-commentary) on the

BeAlib. °Abd al-Salam al-Tusali (d. 1258/1842), Ajwibat al-Tusili ‘an masa'’il al-amir ‘Abd al-Qadir fi al-jihad,
ed. °Abd al-Latif salih (Beirut: Dar al-Gharb al-Islami, 1996), 71-73; Bennison, Jihad, 91-93.

" The full text of the question posed by “Abd al-Qadir is available in Ajwibat al-Tusalt (102-104), in al-
WazzanT's al-Mi‘yar al-jadid (3:61-63), and in Muhammad b. “Abd al-Qadir al-Jaza'irT’s chronicle Tuhfat al-
zd’ir (1:316-317), with the exception in this last source of much of the initial salutation. A full, but often
inaccurate, French translation is provided by Michaux-Bellaire in Archives Marocaines 11 (1907): 116-118.
In Islam and Colonialism (56-57), Peters produces a much better translation of the body of the question,
excluding the salutation.

> Al-Tusuli, Ajwibat al-Tusilf, 36-38; SN, 1:567-68; SF, 1:266; IM, 549. Al-Tusali lacks an entry in the
Encyclopedia of Islam (2™ ed.), although he is mentioned in connection with his commentary al-Bahja fi
sharh al-Tuhfa in two other articles. In these articles and a number of other sources, the jurist’s name is
spelled al-Tastli. 1have favored al-Tustli because Salih renders his birthplace as ‘Tustl’ with a dumma,
but the biographical sources are unclear on this point. Al-TusalT’s birth date is unkown.
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sharh (commentary) of Muhammad b. Stida al-Tawadi (d. 1209/1794-5) on the Lamiyat
al-Zaqqagq of “Ali b. al-Qasim al-Zaqqaq (d. 912/1506-7), a work on judgeship; and 4) A
commentary on the Shamil of Bahram b. ‘Abd Allah al-Damirf (d. 805/1403), a work of
figh.

Al-Tusli was also praised for his active encouragement of jihad after the French
invasion of Algeria in 1830. Muhammad al-Maniini counts him as one of the earliest
figures in a ‘modern Moroccan awakening’ for his writings and sermons demanding re-
organization of the army, and for his call to the people to take up arms in defense of the
greater Maghrib." “Abd al-Latif Salih, editor of al-Tusl’s responses to “Abd al-Qadir (d.
1883), places the jurist’s writings and sermons at the forefront of a contemporary
movement of jihadist literature focusing on these two primary themes: the
encouragement of war in general, or to save Algeria in particular; and the need for a

better-organized and funded army."”

Al-Tusuli’s Ruling on Emigration

The chief judge wrote a lengthy, five-part treatise not only responding to ‘Abd
al-Qadir’s queries, but also addressing several related subjects, including the obligation
to emigrate from territory conquered by the enemy to Muslim territory."”® The full
treatise, dated RabT® al-Awwal 1253/June 1837 and titled simply Ajwibat al-Tusili “‘an
masd’il al-amir ‘Abd al-Qadir fi al-jihad (“Al-Tustl’s Answers to the Amir “Abd al-Qadir’s

Questions on Jihdd”), is extant in a number of manuscripts, was printed in a lithograph

'* Muhammad al-Maniini, Mazahir yaqzat al-Maghrib al-hadith, 2nd ed. (Beirut: Dar al-Gharb al-Islamf,
1985), 27-30.

7 Al-Tusuli, Ajwibat al-Tusilr, 61-70.

'8 Al-Tusuli, Ajwibat al-Tusilf, 105-330. See also Bennison, Jihad, 91-93.
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edition, and published in 1996. Al-Tusdl1 also produced a condensed version of his
answer, which appears in al-WazzanT's fatwa compilation al-Mi‘yar al-jadid.” 1t appears
that both versions of the treatise were actively circulated as part of al-TusalT’s efforts to
encourage the jihad against France. Salih notes that the work maintains a practical
focus throughout, with al-Tustli concluding each section with exhortations extolling
the virtues of jihad and the importance of the resistance.

Although °Abd al-Qadir’s question does not specifically address emigration, al-
Tusili devotes one section of his fatwa to confirming this obligation for capable
Muslims.” The majority of this section consists of either material taken from Asna al-
matdjir, which al-Tusill notes as such, or al-TustlT’'s own comments adapting al-
WansharisT’s fatwa to the current situation in Algeria. Many of these added comments
have the effect of making the ruling stricter. For example, whereas al-Wansharisi had
not taken a definitive stance on the inviolability of non-emigrant Muslims’ lives and
property, but had rather offered a series of predominant opinions based on context, al-
Tustli remarks that all who live in infidel territory clearly contribute financially to the
enemy, and thus their property is licit.** After noting Ibn Rushd’s opposition to

entering dar al-harb for trade, al-Tusil also mentions al-MazarT’s prohibition of the

' Abi ‘Is3 Muhammad al-Mahdi al-Wazzani, al-Nawazil al-jadida al-kubra fi-ma li-ahl Fas wa-ghayrihim min
al-badw wa’l-qura, al-musamma bi-: AI-Miyar al-jadid al-jami‘al-mu‘rib ‘an fatawi al-muta’akhkhirin min ‘ulama’
al-Maghrib, ed. “‘Umar b. ‘Abbad ([Rabat]: Wizarat al-Awqaf wa’l-Shu’an al-Islamiya, 1996-2000), 3:61-63.

0 Al-Tusili, Ajwibat al-Tusili, 301-10. See also Bennison, Jihad, 91-93; Peters, Islam and Colonialism, 56-57;
al-Jaz®'ir1, Tuhfat al-za’ir, 1:326-28. Although al-Wazzani notes that Fasi chief judge “Abd al-Hadi also
answered this question and that his answer is recorded in al-Nawdzil al-sughra, in the text included in al-
Wazzani's smaller collection of fatwds, “Abd al-Had1 is actually responding to a different question posed
by the Algerian leader three years later. Al-Wazzani, al-Mi‘yar al-jadid, 3:63; al-Nawazil al-sughra, 1:414-17
(see below).

' Al-Tusuli, Ajwibat al-Tusilr, 310.
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same, and suggests that the implication of these rulings may be that it is impermissible

to even cross infidel territory en route to the pilgrimage.”

Ibn Ruwayla’s Letter to Ibn al-Kababtt

‘Abd al-Qadir’s chief secretary Qaddir b. Muhammad b. Ruwayla (d. 1272/1855)*
wrote a letter in response to accusations leveled at him by Mustafa b. al-KababtT (d.
1277/1860-61),> who held an appointment as the official Maliki muftt of Algiers® from
1831 to 1843.° The letter is undated, although one scholar has suggested that it may
have been written in 1834.” After a short introduction criticizing Ibn al-Kababti and

his peers for their loyalty to the French, Ibn Ruwayla refers his reader to al-

2 1bid., 305.

» Qaddir b. Muhammad b. Ruwayla (d. 1272/1855). Ruwayla was born and educated in Algiers, but left
the city when the French captured the capital. He became °Abd al-Qadir’s secretary and advisor until he
(Ruwayla) was taken prisoner by the French. After his release, he emigrated east. He performed the
pilgrimage, rejoined ‘Abd al-Qadir, and died the day they arrived in Beirut on the way to Damascus. For
his biography, see al-Jaza'ir1, Tuhfat, 2:594; “Adil Nuwayhid, MuSjam a‘lam al-Jazd'ir min sadr al-Islam hatta
muntasaf al-qarn al-“ishrin (Beirut: Manshirat al-Maktab al-TijarT li’l-Tiba‘a wa’l-Nashr wa’l-TawzT", 1971),
131-32; Abil al-Qasim Sa‘d Allah, Abhath wa-ard’ fitarikh al-Jazd'ir, 4" ed. (Beirut: Dar al-Gharb al-Islamy,
2005), 2:20; Mustafa Tbn Tuhami, Sirat al-Amir ‘Abd al-Qadir, ed. Yahya Bu°Aziz (Beirut: Dar al-Gharb al-
Islami, 1995), 153.

* Mustafa b. Muhammad, known as Ibn al-Kababti (d. 1277/1860-61) was born in Algiers, completed his
legal education in 1227/1812, and taught law until his appointment as Maiki judge of Algiers in
1243/1827-28. He remained in his position during the first year of French occupation in 1830, after
which he rose the position of chief Maliki mufti. He held this position from 1247/1831 until 1259/1843, at
which point he was involved in a dispute with the French authorities and was exiled. He settled in
Alexandria until his death. For his biography and dispute with the French, see Sa°d Allah, Abhath, 2:11-
48, esp. 14-33.

» Under Ottoman and then French rule, muftis and judges were appointed from both the Maliki and
Hanaff schools. For a list of Maliki muftis of Algiers, see Nar al-Din °Abd al-Qadir, Safahat min tarikh
madinat al-Jaza'ir min agdam ‘ustrihd il intiha’ al-ahd al-Turki ([Algiers]: n.p., 1965), 183-85; Muhammad al-
Hafnawi, Ta'rif al-khalaf bi-rijal al-salaf, ed. Muhammad Abfi al-Ajfan and ‘Uthman Battikh (Beirut:
Mu’assasat al-Risala, 1982), 480-81.

* This letter is extant in two manuscript copies preserved in the Algerian National Library: Ms. 1304
(bound manuscript consisting of eight folios, Maghribi script, undated) and ms. 2083 (bound manuscript
consisting of six folios, MaghribT script, undated). Ms. 2083 appears to be a copy of ms. 1304. Ibn °Abd al-
Karim mentions this letter in his Hukm al-hijra min khilal thalath rasa’il Jazd'irtya (12) but explains that he
did not edit it because most of the letter is a repetition of Asnd al-matdgjir (even though it is actually the
Marbella fatwa).

27 5acd Allah, Abhath, 2:20.
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WansharTsT's Asna al-matdjir and reproduces the entire text of the Marbella fatwa, which

he apparently considered to be a part the longer fatwa.

Ibn al-Haffaf’'s Commentary on Ibn Ruwayla’s Letter

‘AlTb. al-Haffaf (d. 1307/1890) *® authored a commentary in the margins of Ibn
Ruwayla’s letter. Ibn al-Haffaf explains and supports Ibn Ruwayla’s introduction and
relates aspects of the Marbella fatwa to the position of Ibn al-Kababti and his peers,
whom he mentions by name at various points, forcefully accusing them of each
violation detailed in that fatwa. His comments are clearly intended for the accused, and
he most likely also wrote the following note which appears on the first page of both
manuscript copies: “this is what Qaddiir b. Ruwayla wrote to the non-emigrant Muslim
jurists (fugaha’ al-Muslimin al-dhimmiyin) of Algiers. Read it and understand it! If you
find any refutation, then respond. If not, repent, return to God Most High, and emerge
from subjection! Peace [be upon you].”” In one of his notes, Ibn al-Haffaf includes part
of Asna al-matajir’s section on the inviolability of Muslims’ property, and cites al-Mi‘yar
as his source. Perhaps even more than Ibn Ruwayla’s simple reproduction of the
Marbella fatwa, Ibn al-Haffaf’s systematic explanation of how the jurists of his time
were committing each of the violations described by al-Wansharisi demonstrates a
complete confidence in, and thorough dependence on, this text as an authoritative

statement of doctrine.

% cAlT b, “Abd al-Rahman b. Muhammad al-Haffaf, known as Ibn al-Haffaf (d. 1307/1890). For his
biography, see Nuwayhid, MuSam, 115; al-Hafnawf, Ta‘rif al-khalaf, 269-70.

* Algerian National Library, mss. 1304 and 2083. Ibn al-Haffaf repeatedly addresses the muftis of Algiers
as dhimmis in his commentary.
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At some later point, Ibn al-Haffaf reversed his position and served first as Maliki
muftt of Blida (al-Bulayda)* and then of Algiers, from 1290/1873-74 until his death.” As
Ibn °Abd al-KarTm suggests, Ibn al-Haffaf appears to have been swayed by a discussion
with Tunisian jurist Muhammad Bayram (d. 1889). Bayram’s argument, that the
Muslims of Algiers had few learned individuals such as himself who could teach them
their religion, was very similar to that of the man from Marbella.”” Although this is
ironic, it may also be that the Marbella fatwa itself gave greater circulation to this type
of reasoning. Bayram also conveyed to Ibn al-Haffaf another jurist’s sentiment that the
world in the modern era had become one dar, and that in leaving it, one could only go

toward it.”

Ibn al-Shahid’s Letter from Algiers

Abii “‘Abd Allah Muhammad b. al-Shahid al-Jaza'ir1 (d. ca. 1255/1839),* who held
an appointment as Maliki muftt of Algiers for much of the period between 1192/1778
and 1207/1792,” composed an undated letter justifying his decision not to emigrate
after the French conquest.® Without naming his interlocutor, Ibn al-Shahid indicates
that he is responding directly to the author of a hate-filled letter in which he and his

peers are slandered and accused of apostasy for remaining in Algiers under French rule.

*® A town south of Algiers which the French occupied in 1839.

*! A note by an anonymous third author on the title page of the manuscripts mocks Ibn al-Haffaf for
taking up an official appointment under the French after writing such a severe commentary attacking
the city’s jurists.

%2 Tbn °Abd al-Karim, Hukm al-hijra, 13-14; al-Hafnawi, Ta‘rif al-khalaf, 269.

3 Al-Hafnawi, Ta‘rif al-khalaf, 269.

* For his biography, see: Sa‘d Allah, Tarikh al-Jazd'ir al-thaqafi min al-garn al-“ashir ila al-rabi° ‘ashar al-Hijri
(16-20 m.), 2™ ed. (Algiers: Al-Mu’assasat al-Wataniya li'l-Kutub, 1985), 2:284-85.

* For Ibn al-Shahid’s terms as mufti, see “Abd al-Qadir, Safahat, 184, 208-209; al-Hafnaw1, Ta‘rif al-khalaf,
481.

% This is one of the three treatises Ibn ‘Abd al-Karim edits in Hukm al-hijra (105-124), based on a unique
manuscript in the Algerian National Library, ms. 1305 (seven folios, copied 1282/1865).
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The letter to which he is responding has not been identified, but much of the content
may be gathered from Ibn al-Shahid’s frequent citations of his opponent’s statements.
Ibn al-Shahid addresses his opponent as a fellow jurist who lives outside of the
conquered territories, and that jurist does not appear to have emigrated from Algiers.
Ibn al-Shahid appears to have employed many of the same proof-texts and arguments
that appear in Asna al-matajir and the Marbella fatwa, but may not have reproduced
these fatwas verbatim as did Ibn Ruwayla, because Ibn al-Shahid at no point mentions
al-WansharTsT or his compilation.

Ibn al-Shahid begins by stating that his opponent has accused him of apostasy
without any relevant evidence. He writes that the evidence produced “demonstrates
the obligation to emigrate in the absolute. It concerns only those capable of
emigrating, but who fail to do so. As for those who are incapable - like us - you

137

establish no evidence against them with this.”” While his opponent had cited Qur’an
4:97-99 (“Those whom the angels take in death . ..”), Ibn al-Shahid counters that this
verse confirms his own position, which is that emigration is only obligatory for those
who cannot practice their religion and are capable of emigrating. In support of this
position, he cites the opinions a number of exegetes, primarily adherents of the Shafrt
and Hanaft schools, who held that emigration is only obligatory if Muslims cannot
practice their religion. Ibn al-Shahid likewise argues that the recorded opinion

(presumably that of Ibn Rushd) that travel to dar al-harb for trade is reprehensible

supports his own position that residence among infidels is at most a sinful act of

%7 Tbn ‘Abd al-KarTm, Hukm al-hijra, 107-108.
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disobedience. If remaining under infidel rule is merely reprehensible rather than
prohibited, then it certainly cannot constitute apostasy.

If his opponent would accuse the scholars of Algiers of being inclined toward
the infidel based on their recurring interactions and occasional flattery of them, Ibn al-
Shahid challenges him to think instead in terms of compulsion: “For they are
compelled in this, and God has made compulsion a reason to forgive those who utter
words of unbelief, as long as their hearts remain secure in faith.”*® He then cites two
Qur’anic verses: 16:106, which warns of a severe punishment for those who open their
hearts to unbelief after having believed, except for those who are compelled and whose
hearts remain secure in faith; and 3:28, which instructs Muslims not to ally with
unbelievers instead of believers, unless they fear the unbelievers greatly. These two
verses are the primary Qur’anic proof-texts for the doctrine of taqiya, or precautionary
dissimulation in the face of danger. While al-Wahrani also alludes to 16:106 (but not
3:28) in a section of his fatwa detailing the strategies Moriscos should adopt if forced to
utter blasphemous statements, the connection between these two passages is not
strong enough to suggest that Ibn al-Shahid has al-Wahrant’s text in mind here. Ibn al-
Shahid’s use of Qur’an 16:106 makes sense in the context of his sustained treatment of
apostasy, and 3:28 is present even in Asnd al-matdajir.

Ibn al-Shahid then chastises his opponent for assuming that Muslims in Algiers
are incapable of fulfilling their religious obligations. His opponent had apparently
taken the destruction of numerous mosques to be indicative of Muslims’ inability to

pray, and had claimed that their remaining in Algiers despite this inability

*¥1bid., 113.
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demonstrated their contentment with this state of affairs and with unbelief. Ibn al-
Shahid responds that mosques are not an integral part of prayer, and proposes a series
of questions that his opponent ought to have asked prior to coming to any conclusions
about Muslim life under French rule. These questions include the status of prayers in
the remaining mosques, whether or not these Muslims feel their religion is threatened,
and whether or not the French have imposed regulations for marriage, slaughter, and
inheritance. The answers would indicate that the capital’s Muslims are still practicing
their religion.

In addition to maintaining their religious obligations, Ibn al-Shahid indicates
that the Muslims of Algiers are largely incapable of emigration. While his opponent
had claimed that moving would be easy for them, this is not the case; most of the
wealthy have indeed left, and those who remain are either too poor or have other
reasons for staying. These include the insecurity of the routes and lack of safe places to
which to emigrate; the need to resolve debts or sell off property before leaving; or the
need to wait for an opportune time to relocate oneself and one’s family. Ibn al-Shahid
notes that the Companions did not all emigrate together in one day, but did so as and
when they were able. As for jurists, many of them remain in order to guide the
commoners who might otherwise fall into unbelief; Ibn al-Shahid notes that the
scholars of al-Azhar had done the same when this same infidel (France) occupied Egypt.

Finally, Ibn al-Shahid accuses his opponent of committing qadhf, the false
accusation of prohibited sexual relations, for presuming that non-emigrant Muslims’
women and children are “with the infidels.” Ibn al-Shahid warns that leveling such

charges without any evidence is unbecoming of learned jurists such as his opponent,
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and cites a number of verses describing the evidentiary requirements for proving zina
on the one hand, and prescribing a punishment for gadhf on the other. As further
confirmation that he remains a Muslim and not an apostate, Ibn al-Shahid concludes
with a number of creedal statements, beginning with “I witness that there is no God but
God, and Muhammad is the messenger of God.”

At the end of the letter, the copyist states that Ibn al-Shahid died in 1253/1836-
37,” and that one of his students had received this other jurists’ letter and brought it to
him while he was serving as a judge; because Ibn al-Shahid was blind, he dictated this
response to the student.

Like those of al-Tusili, Ibn Ruwayla, and Ibn al-Haffaf, Ibn al-Shahid’s text
demonstrates the extent to which al-Wansharist’s fatwas dominated the discourse on
emigration in colonial Algeria. Throughout the letter, Ibn al-Shahid is forced to
respond to accusations and arguments which appear to be based largely on Asna al-
matajir and the Marbella fatwa. Yet this opponent’s letter or fatwa was clearly not based
solely on these texts; Ibn al-Shahid is responding first and foremost to the charge that
he and his fellow jurists in Algiers have committed apostasy by virtue of their
continued residence under French rule. His opponent’s position was therefore far
more extreme than that of al-Wansharisi. This shift may in part be explained by an
observation made by John Voll in his study of Muhammad Ahmad al-Mahd1’s writings
on emigration in late-nineteenth-century Sudan.” Voll notes that the Mahdi used the
concept of hijra in a number of ways; when attempting to convince Muslims who were

content where they were, rather than fearful or oppressed, he threatened them with

* This disagrees with the date given in Sa‘d Allah’s Tarikh al-Jazd'ir; see above.
“John Voll, “The Mahdf's Concept and Use of “Hijrah.” Islamic Studies 26.1 (1987): 39.
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damnation rather than spoke to them of fleeing persecution. Similarly, the relative
lack of religious oppression in colonial Algiers in comparison to late fifteenth-century
Iberia may well have influenced a rise in inflammatory rhetoric and accusations of

apostasy leveled at those content not to emigrate.

“Ulaysh’s Response to ‘Abd al-Qadir

Egyptian jurist Aba ‘Abd Allah Muhammad b. Ahmad “Ulaysh (d. 1299/1882),"
like al-Tusaly, issued a fatwa in response to a question posed by “Abd al-Qadir. “Ulaysh
was born in Cairo to a Maghribi family, was educated at al-Azhar, authored a large
number of works, and held an appointment as the country’s head Maliki mufti from
1854 until his 1882 imprisonment for supporting the Urabi movement; he died in
prison.”” Although Rudolph Peters suggests that “Abd al-Qadir wrote to Egyptian
scholars in the same year in which he wrote to al-Tusali (1837), neither the question
nor the answer is dated.” The question is also distinct from that posed to al-Tustli, and
although there is ample reason to assume that it was authored by ‘Abd al-Qadir, the

text as extant does not bear his name.* In the question, “Abd al-Qadir states that after a

1 SN, 1:551-52; ZK, 6:19-20; Muhammad Ulaysh, Fath al-“Ali al-malik fi al-fatwd ‘ala madhhab al-Imam Malik
(Cairo: Mustafa al-Babi al-Halabi, 1958), 1:2-4; Khalid Blankinship, “Ilaysh, Muhammad,” Encyclopedia of
the Modern Middle East and North Africa, 2™ ed. (Detroit: Macmillan, 2004), 1086. A number of sources also
spell the jurist’s name “Ilaysh,” a spelling that the editor of Fath al-°Alr believes is supported by “Ulaysh’s
own writings.

*? In addition to his fatwa compilation, “Ulaysh’s published works include his commentary the Mukhtasar
Khalil: “Ulaysh, Minah al-Jalil: Sharh ‘ala Mukhtasar al-“alama Khalil, 9 vols. in 5 (Dar al-Kutub al-“Ilmiya,
2003).

* Peters, Islam and Colonialism, 57. Peters assumption may be based on Abd al-Qadir’s son’s comment,
directly after summarizing al-Tustli’s above answer, that he had not seen the Egyptian answer. Al-
Jaza'ir1, Tuhfat, 1:329.

*“For the question, see “Ulaysh, Fath al-°Alf, 1:375. Al-Wazzani also includes the question (3:81-82) and
part of “Ulaysh’s response (3:82-90) in al-Mi‘yar al-jadid, but does not identify the questioner and
attributes the answer only to ‘a later scholar.” Aba Ya‘la al-Baydawt’s unpublished 2005 edition of Asna
al-matgjir, which is based in part on “Ulaysh’s response in Fath al-°Alf, does not include the question (see
chapter one, pp. 21-22). Both Peters and Muhammad Umar have translated the question into English.
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particular region was conquered by the infidel, some of the inhabitants emigrated
while others remained. Jurists within each group then issued fatwds supporting their
own positions. Those who emigrated have accused those who remained of
strengthening the enemy, and they hold these non-emigrants’ lives and property to be
licit. Those who remained insist they are not obligated to emigrate, as Qur’an 3:28
allows those who are afraid to maintain otherwise prohibited relations with
unbelievers, and because the “no hijra after the conquest” tradition indicates that there
is no obligation to emigrate.”

“‘Ulaysh’s response consists only of reproducing the full text of Asna al-matajir
and the Marbella fatwd, with no substantial comments or modifications.* Although Abi
Ya‘la al-Baydawi notes numerous minor discrepancies between these texts as preserved
in the printed edition of the Mi‘yar and as recorded by “Ulaysh, the most significant
difference is simply that the Egyptian jurist places the response portion of Asna al-
matdjir in front of the question. By using al-WansharisT's fatwds to answer ‘Abd al-
Qadir’s question without any adaptation to his present context, ‘Ulaysh fails to counter

the argument of those Algerian jurists (such as Ibn al-Shahid) who based their

Peters, Islam and Colonialism, 58; Muhammad Umar, “Islamic Discourses on European Visitors to Sokoto
Caliphate in the Nineteenth Century,” Studia Islamica 95 (2002): 140-41. The assumption of ‘Abd al-Qadir’s
authorship is supported by the content of the question, by al-Jaza’irT’s indication that ‘Abd al-Qadir sent
a question to the scholars of Egypt around the time of the question to al-Tusili, and by the pairing of this
first response by “Ulaysh with other responses explicitly issued at the request of “Abd al-Qadir. In Fath
al-°Ali, this response (1:375-87) is followed immediately by “Ulaysh’s 1846 response (1:389-92) to another
question (1:387-89) in which °Abd al-Qadir is named as the mustaftt, and in a manuscript preserved in the
Tunisian National Library, this first response by Ulaysh is followed by ‘Abd al-Qadir’s own treatise on
hijra, another response by al-Tusili, and a later Egyptian response to ‘Abd al-Qadir’s questions. Tunisian
National Library, ms. 2418, folios 1b-17a (entire manuscript).

* The mustafti appears to be describing fatwdas such as those of Ibn Ruwayla, Ibn al-Haffaf, and Ibn al-
Shahid, who were all Malikis. Peters, who apparently had not seen these fatwds, writes that those who
wrote against the necessity of emigration must have been Hanafis (Islam and Colonialism, 58), as that
madhhab required emigration only for religious oppression and the Malikis were more ‘radical’ in this
regard (182 n. 86).

*<Ulaysh, Fath al-‘Alf, 1:375-87.
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justification for remaining under infidel rule in part on Qur’an 3:28. While al-
WansharTsT’s response includes a refutation of the “no hijra” tradition’s applicability to
emigration from dar al-harb to dar al-Islam, as well as ample clarification as to whom
Qu'ran 4:97-100 does and does not exempt from this obligation as a result of weakness,
Qur’an 3:28 is cited in Asna al-matdjir as a proof-text prohibiting alliances between
believers and non-believers without further elaboration.” Neither al-Wansharisi nor
Ibn Rabr’, the former’s source for this section of Asna al-matajir, appears to have felt the
need to counter or qualify the applicability of this verse’s dispensation for fear to the
populations addressed by their fatwas. When faced with a question that did call for a
discussion of this dispensation, “Ulaysh declined to engage the specific arguments of
muftis in question and instead relied solely on the authority of the fatwas recorded in
the Mi‘yar.”® His dependence on al-WansharTsT is thus even more complete than that of
Ibn Ruwayla, who had at least composed a short introductory note in his letter

reproducing the Marbella fatwa.

Al-Tustli’s Second Response to “Abd al-Qadir
In 1840, “Abd al-Qadir sent a second istifta’ to Fez, this time directed to Fast chief

judge ‘Abd al-Had1 al-°Alawt (d. 1271/1854-55) * and answered by both al-‘AlawT and al-

7 Appendix A, 348.

* <Abd al-Qadir sent a second istiftd’ to Egyptian mufti “Ulaysh, most likely in 1846, accusing Mawlay ‘Abd
al-Rahman of assisting the French, signing an illegitimate treaty with them, and betraying those waging
jthdd to preserve Muslim territory. Neither the question nor the response address hijra, nor draw on
related precedents. Al-Jazd'iri, Tuhfat, 1:471-80; “Ulaysh, Fath al-“Alf, 1:387-92. See also Peters, Islam and
Colonialism, 60-61.

* Abli Muhammad °Abd al-Hadi b. °Abd Allah b. al-Tuhami al-Husayni al-*Alaw (d. 1271/1854-55) was
chief judge of Fez for twenty years. SN, 1:572.
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Tustl.” In his chronicle of his father’s life, of “Abd al-Qadir’s son explains that this
question arose after a number of Algerian tribes along the coast had entered under
infidel protection.” After trying to convince them of their grave sins and to warn them
to join their brethren in the interior, ‘Abd al-Qadir concluded that his only option was
to attack them; but prior to taking this step, he decided to consult the scholars
regarding the status of these tribes. In the istifta’, “Abd al-Qadir asks if those who have
voluntarily submitted to the infidel, allied with them, and are fighting with them
against Muslims, are considered apostates. He also asks if the duty to defend Muslim
territory extends to residents of adjacent territories and obligates financial
contributions to the war effort.

In his response, dated 1 Muharram 1256/5 March 1840, ‘Abd al-HadT al-“Alaw1
presents conflicting opinions on the question of apostasy, but confirms that if a
particular region is conquered and cannot defend itself, jihad becomes the individual
responsibility of all those nearby, even women. If they cannot participate by fighting,
then they must do so financially. ‘Abd al-Had1 does not directly address emigration or
cite the opinions of al-WansharTsT or his contemporaries.

Al-TusTlT's response, extant in a manuscript compilation of several fatwas issued

by or in response to “Abd al-Qadir, complements that of “Abd al-Hadi1 by directly

*® For “Abd al-Qadir’s full question and al-*AlawT’s response, see al-Jaza'ir1, Tuhfat, 1:384-89; al-Wazzani, al-
Nawazil al-sughra, 1:414-17; al-Wazzan, al-Mi‘yar al-jadid, 10:291-97. Peters (Islam and Colonialism, 59-60)
translates part of the question into English. The full question also concerns the status of a group of Ibadi
Kharijites. For the first part of the question and al-Tus@lT’s answer, see Tunisian National Library ms.
2418, folios 13b-16a. Only al-°AlawT’s response is dated, but al-Tustl’s was presumably issued the same
year. In his al-Miyar al-jadid, al-Wazzani states that al-Tusulil answered following ‘Abd al-Hadi and that
there are long and short versions of the former’s response. The compiler then places the summary
version of al-TusilT’s longer treatise directly after ‘Abd al-HadT's answer (10:297-304). Yet al-TusilT’s
longer treatise, and thus presumably the shorter version, were authored several years earlier (1837
rather than 1840) in response to a different question. Al-Tusili’s response to the same question asked of
°Abd al-Hadi is extant in manuscript and is discussed below.

> Al-Jaz@'iri, Tuhfat, 1:384.



259

addressing hijra but not responsibility for participating in jihad.” The Fasi mufti begins
by stating that he has already addressed the status of those living under enemy rule in
the fourth section of the treatise he had sent previously to ‘Abd al-Qadir; this is the
section of al-Tusill’s Ajwiba summarized above. Although he refers his reader to this
earlier work, al-Tusli also writes that he will further explain the rulings related to
three categories of offenses committed by the non-emigrants described in ‘Abd al-
Qadir’s present question: assisting the enemy by informing them of the Muslims’
weaknesses, taking up arms for the enemy, and living with them under their rule. As
for those committing either of these first two offenses in isolation, al-Tusali rules that
once defeated, these offenders should be killed without an opportunity to repent.”

Al-TustlT’s response to those who commit only the third offense is worth
quoting at length (my emphasis):

Concerning those who are living with the Christians, the master al-ZayyatT states in his
[compilation of] nawazil (fatwas) titled [al-Jawahir] al-mukhtara: “[The ruling adopted in]
the fatwds our learned masters have issued concerning them, is that it is necessary to
kill them and take their property as fay’, meaning as booty, because the land [they are
in] is infidel territory and their property is under infidel control, not under their own
control. This is because they can take it from them [viz., the infidels can seize the
Muslims’ property] whenever they wish, given that the territory is theirs and they have
the authority over it [viz., over the land and everything in it]. Their women are
likewise to be captured and taken from them until they reach Muslim territory. They

*2 Tunisian National Library ms. 2418 consists of the following fatwds, in a single bound volume: 1)
Ulaysh’s two responses to “Abd al-Qadir, together with the questions, as they appear in Fath al-cAlt
(folios 1a-10a); 2) °Abd al-Qadir’s treatise Husam al-din (folios 10a-13b); 3) The fatwa of al-Tusli discussed
here, with ‘Abd al-Qadir’s question (folios 13b-16a). Al-Tusili is misidentified by the compiler as “Ali al-
Rustl at the beginning of the text and as al-Rusili at the end; 4) A fatwa issued by Egyptian jurist Mustafa
al-Bulaqt in response to al-Tustlt’s fatwa (folios 16a-17a); 5) the compiler’s statement that he has copied
these fatwds on the obligation to emigrate in 1268/1852, and a closing prayer in verse. The entire
manuscript is listed in the library’s catalogue as Risala fi wujiib al-hijra wa'l-jihad (Treatise on the
Obligatory Status of Emigration and Jihad) by Muhammad “Ulaysh al-AzharT. Thave not seen any
reference to this manuscript in the existing literature. This may be the only extant copy of al-Tusalr’s
second response to ‘Abd al-Qadir and of al-Builaqr’s answer, however, Moroccan manuscript libraries and
the Tunisian national library abound with copies of texts described only as al-Tustli’s responses to ‘Abd
al-Qadir; having initially assumed that these would all be al-Tustli’s long and short Ajwiba, I did not
consult and identify every manuscript.

>3 Al-Tusali distinguishes between those fighting for the enemy, who must be killed, and those fighting
against other Muslims as a group of illegitimate rebels (muharibiin), whose punishment should be
determined by the ruler.
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are then judged divorced and should be prevented from [re-marrying] their spouses,
then they are to be married off, and it is not permissible to have their wives remain
with them.” End [of the text], verbatim.

[Al-Wansharisi] states in the Miyar, [and this is] the gist of it: Any Muslim who has
continued living with them and has not emigrated to us after the tyrant’s seizure of his land, or
who flees from us to them, [legally] possesses neither property nor children, because the
infidels have possession [of their property and children], just as the territory is in their
possession. [This rule is derived] through an analogy with [the case of] one who was
originally an infidel, converted to Islam, and remained with them; for he [legally]
possesses neither property nor children, by agreement of Malik and Abti Hanifa - may
God Most High have mercy upon both of them.

Then, [al-WansharTsi] states: One who is originally Muslim and remains in their land, or
who flees from us to them, is analogous to one who was originally an infidel and who
remained in their territory after his conversion to Islam, until raided [by Muslims from
dar al-Islam]; [the original Muslim] is assimilated to [the convert] with respect to all [of
these] rulings. This is by agreement of the later jurists, because [the original Muslim] is
their equivalent in all meaningful respects.

Furthermore, [al-Wansharisi] states: If these Muslims who have fled from us to them, or
who have continued living with them from the beginning, fight against us, at that point the
opinion that their lives are licit becomes the preponderant [opinion]. If they
financially support their fighting us, the opinion that their property is licit becomes
preponderant, and the opinion that their children should be captured will have become
preponderant. End, in his words, summarized.*

This section of al-TusilT’s response is remarkable for his citation of al-Waryagli and for
his interpretation of the precedent set by Asna al-matajir. Although al-Tusili attributes
this first paragraph only to al-Zayyat], this is a passage from al-Waryagli’s fatwa, which
al-Tusali had also included in his own fatwa compilation, al-Jawahir al-nafisa.”® As
argued in the previous chapter, al-Waryaglt’s position regarding Muslims who reside in
infidel territory and pay a tribute to them, but who do not fight or spy for the enemy, is
the most unforgiving ruling issued by any of al-Wansharist’s contemporaries; this is the
only later citation of this fatwa I have seen.”® Al-Tustli may have felt that “Abd al-
Qadir’s second request for a fatwa regarding those tribes loyal to France merited a more

strongly worded response than he had offered in his original treatise.

> Tunisian National Library ms. 2418, folio 14a-b.

> For al-Waryaglt's fatwa, see Appendix C, 397-99; Appendix D, 412-14.

*¢ Al-Waryafli's fatwa will later be cited indirectly by a Mauritanian jurist, as seen below, but that jurist is
simply citing this fatwa issued by al-TusalL.



261

Al-TusilT’s use of Asnd al-matajir is striking for his reformulation of al-
WansharTsT's categories of offenses committed by the Andalusi emigrants. Whereas al-
Wansharist had spoken of Muslims who failed to emigrate, who returned to their
homelands after emigrating, or who desired to return, in al-TusTlT’s paraphrase these
Muslims have either failed to emigrate or they “flee from us to them.” In this fatwa,
those who commit reverse emigration are no longer returning to their own homelands
after successfully emigrating; rather, they are traitors who are voluntarily defecting
from the Muslim camp in order to join the infidels. As al-TustlT’s fatwa progresses, this
group moves from second mention to first, becoming the primary category of Muslims
who have failed to emigrate. Al-Tusili thus adapts the authoritative precedent of Asna
al-matdjir to support his own ruling, but not by arguing for the applicability of al-
WansharTsT's fatwa to the Algerian context; rather, he reformulates his predecessor’s
categories such that al-Wansharist appears to have been writing directly about this new
type of case.

The remainder of al-TusalT’s fatwa is primarily concerned with the evidence
necessary to declare a Muslim to be an apostate and with legal status of apostates’
property, wives, and children. Al-Tusilt was much more willing than “Abd al-Hadi to
declare “Abd al-Qadir’s enemies to be apostates. He considered fighting and spying for
the enemy to be strong evidence of apostasy, in part because those who commit these
offenses “know that if the infidel enemy takes control of the country, Islam will be
extinguished there . . . thus they are fighting to elevate the word of the infidels [above

that of Islam].”” In ‘Abd al-Qadir’s own treatise on these issues, discussed below, the

*” Tunisian National Library, ms. 2418, folio 14b.
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Algerian leader makes a similar statement regarding the inevitability of a French
attempt to eradicate Islam from the areas under their control. With respect to the
tribes mentioned in “Abd al-Qadir’s istifta’, al-Tusali writes that if they glorify the
infidel’s religion, according to the criteria set forth in his fatwa, they are indeed
apostates. In the event that it cannot be proven that a particular group has glorified
unbelief or committed another act necessarily indicative of apostasy, then their status
should be determined in accordance with the analogy presented in the Mi‘yar; that is,
they are equivalent to non-Muslims who have failed to emigrate to dar al-Islam, and the
status of their property, wives, and children will depend upon any additional offenses
they commit beyond subjecting themselves to infidel authority.

Following al-Tustli’s response in the same manuscript is a fatwa issued by
Egyptian Maliki jurist Mustafa al-Biilagl. After reading ‘Abd al-Qadir’s question and al-
TustlT's response, al-Bilaqt issued a fatwd in which he states more forcefully than does
al-Tusli that there is no doubt that the actions described by ‘Abd al-Qadir constitute

apostasy. Al-Bllagi does not address emigration or subjection to non-Muslim rule.

Fatwa of al-Sharif al-Tilimsant

In al-Wazzan1's al-Nawazil al-sughra,” ‘Abd al-Hadi al-“AlawT’s above response to
‘Abd al-Qadir is followed immediately by a ruling dated one year later, on 30 Dhii al-
Hijja 1256/22 February 1841, by Muhammad b. Sa“d al-Sharif al-Tilimsani (d.
1264/1848).” Al-Tilimsani was a judge in Ottoman Tlemcen who moved to Fez,

returned briefly to Tlemcen during Mawlay ‘Abd al-Rahman’s attempt incorporation of

%8 Al-Wazzani, al-Nawazil al-sughrd, 417-20. The usual transition from one fatwd to the next, the phrase
“wa-su’ila,” ‘and he was asked,” is missing here.
** Muhammad b. Sa°d b. al-Hajj al-HasanT al-Baydarf al-Tilimsani (d. 1247/1848). SF, 3:97-98; MA, 7:2581.
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the city into the Moroccan sultanate, and then fled back to Fez when the French
captured Tlemcen in 1835. Al-Tilimsant, who had left behind all his books and money,
found Fez too expensive and settled in Taza, where he was imam and khatib of the city’s
Great Mosque until relocating to Fez for the last time in 1262/1846. He would have
been in Taza when he issued this fatwa, which Ahmad al-Badawi al-Sarayri (d.
1295/1878),% a jurist from Rabat, states that he copied from al-Tilimsani’s handwriting.
The mustaft?’s salutation indicates that the amir al-mu’'minin, or ‘Commander of
the Faithful,” has ordered a ruling regarding the property of some groups of Bedouins
from the Bant ‘“Amir® who have sought protection from the French, unnecessarily
entering under their control in order to reach a place of safety. As both the Moroccan
sultan and “Abd al-Qadir used this title, the identity of the mustafti is ambiguous.” In
response, al-Tilimsani states that one should rely on the abundant fatwdas on similar
issues written by Maghribi scholars in the ninth/fifteenth century and later, because
these jurists are the exemplars for his own age. Al-Tilimsani then reproduces the

fatwas of al-Mawas, Ibn ZikrT, and Ibn Bartal, before noting that these and other

% Ahmad b. Muhammad al-Badawt al-SarayrT or al-Surayri al-Ribati (d. 1295/1878). In the fatwa, this
jurist’s name is recorded as Ahmad b. Muhammad, but the biographical entry reads Ahmad b. Ahmad.
MA, 7:2659, ‘Abd al-Salam b. ‘Abd al-Qadir b. Stida, Ithdf al-mutali bi-wafayat a‘lam al-qarn al-thalith ‘ashar
wa'l-rabi¢, ed. Muhammad Hajji (Beirut: Dar al-Gharb al-Tslami, 1997), 1:263.

¢! The Banil “Amir were one of the tribes most loyal to Abd al-Qadir throughout his campaign against the
French; see below.

¢ 1f this fatwa was indeed issued in 1256/1841, these sections of the Banii ‘Amir may have been in Algeria
and °Abd al-Qadir may be the more likely mustafti. If the date has been substantially corrupted, the Bant
‘Amir may have been in Morocco and sultan Mawlay ‘Abd al-Rahman might be the more likely mustafti;
Bennison writes that sections of this tribe which had supported °Abd al-Qadir since 1832 abandoned his
camp in 1262/1846, travelling to Taza before settling between Fez and Rabat (Bennison, Jihad, 140). The
tribe unsuccessfully petitioned the French for repatriation to Algeria in early 1847. Thinking °Abd al-
Qadir had negotiated their return, they attempted to meet him near Taza, but the sultan’s son Sidi
Muhammad suspected treachery. The affair ended in a bloody battle in 1263/1847 in which many from
the tribe were killed and others travelled through the mountains to seek French protection (Bennison,
Jihad, 144, 149-151). A favorable response to this question would legitimize raids on the Bant “Amir or
the seizure of property they had left behind.
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opinions are recorded in the Mi‘yar and should be consulted there.”® The author
appears to have mistaken al-ZayyatT’s al-Jawahir al-mukhtara, the actual source of these
opinions, for al-Wansharist’s al-Mi‘yar, which he must have viewed as the primary

compendium of authoritative Maliki opinions.

‘Abd al-Qadir’s Treatise

Purportedly in response to an anonymous mustafti’s question regarding those
who rely on the infidels and have submitted to their rule, “Abd al-Qadir authored his
own legal treatise on the subject in Dhi al-Hijja 1258/January 1843.* The treatise is of
substantial length and detail despite ‘Abd al-Qadir’s circumstances at the time of
writing; he notes that he is fighting on the frontier and has no books or resources at his
disposal.” In at least two manuscript copies of the text, the treatise is titled Husam al-
din li-qat® shabah al-murtaddin, or “The Sword of the Religion, for Severing Resemblance

1766

to the Apostates.

% This is the context in which al-Wazzani includes these three rulings, discussed earlier, in his
compilation.

* See al-Jaza'ir1, Tuhfat, 1:411-23; Ibn “Abd al-KarTm, Hukm al-hijra, 43-66; Peters, Islam and Colonialism, 58-
59. Peters translates a portion of the answer. Ibn ‘Abd al-Karim’s edition is based on two manuscripts in
the Moroccan National Library, without reference to the text as reproduced by ‘Abd al-Qadir’s son in
Tuhfat al-zd'ir, which contains additional material. For the purposes of this study, no attempt will be
made to determine a most ‘authentic’ version of this text; any circulating version of the treatise will be
reflective of the range of authoritative precedents and arguments concerning emigration current in this
time period. For the sake of convenience, all ideas in the different versions of this treatise will be
attributed here to “Abd al-Qadir, though it is likely that copyists edited the text.

% Al-Jaza'iri, Tuhfat, 1:422; Ibn Abd al-Karim, Hukm al-hijra, 66.

% Tbn “Abd al-KarTm notes that one of the two manuscripts he consulted at the Moroccan National Library
bears this title, while the other one records a similar title: Sayf al-din al-qati° li-shabah al-murtaddin (Tbn
°Abd al-Karim, Hukm al-hijra, 45). In a manuscript I consulted at the Tunisian National Library, this
treatise was also titled Husam al-din li-qat° shabah al-murtaddin (Tunisian National Library, ms. 2418, folio
10a-b). The text as recorded by al-Jaza'’ir1 is untitled, although elements of the title appear in “Abd al-
Qadir’s closing paragraph (al-Jaza'ir1, Tuhfat, 1:411). Those who circulated the treatise may have given it
a variety of titles.



265

‘Abd al-Qadir, who argues for the necessity of emigration throughout his
treatise, draws on wider range of Qur’anic verses and ahadith than does al-Wansharisi.
Early in Husam al-din, “Abd al-Qadir divides those who rely upon infidels and live under
their rule into two categories of men: those who do not believe that God will provide
for them wherever they go, and those devoted to the pursuit of worldly gain, whether
with Muslims or infidels. ‘Abd al-Qadir states that God has commanded emigration, but
instead of citing 4:97-99 (“Those whom the angels take in death . ..”) in evidence, he
cites Qur’an 29:56 and 29:60, in which God instructs believers that the earth is spacious
enough for them to worship only Him, and that He provides sustenance for animals and
men who cannot bear their provisions with them.” Drawing on the work of
unidentified exegetes, ‘Abd al-Qadir explains that this second verse was directed
toward men who had not emigrated because they feared hunger and poverty.

‘Abd al-Qadir then casts Algerians’ decision to live under French rule or to
emigrate as a divine test of faith. He first cites verse 5:41, in which God instructs
Muhammad not to worry about those who rush into unbelief, for God has intended to
try them, and they will suffer a severe punishment in the hereafter.”® Qur’an 7:155 and
16:37 indicate that God will guide some and lead others astray, while 29:2-3, 9:16, 47:31,
and 3:142 all reinforce the theme that God will test mankind in order to separate true
believers from false ones and to reveal those willing to fight and persevere in the way
of God, relying only on God, Muhammad, and fellow believers. With these and other

proof-texts, “Abd al-Qadir not only links the concepts of hijra and jihad, but also

%7 Al-Jaza'ir, Tuhfat, 1:411. This section is missing from the manuscripts Ibn ‘Abd al-Karim edited.
® Ibid., 1:412.
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acknowledges that conditions under French rule would appear favorable to Muslims
residing there, and thus Algerians would be tempted strongly not to emigrate.

‘Abd al-Qadir then describes two types of men living under infidel rule whose
sins are particularly offensive to God and who commit acts indicative of unbelief.”
Those of the first type know what is right but deliberately reject the truth. The second
type consist of those who have read a few chapters of legal works and think they have
attained a level of knowledge which entitles them to be called scholars; ‘Abd al-Qadir
clearly has in mind those jurists who justified remaining under French rule. He states
that these ‘scholars’ distort the meaning of God’s words, and are like the wrongdoers of
Qur’an 6:21 who invent lies against God. This alone would be indicative of unbelief, but
they also permit what God has forbidden and contradict what has been agreed upon by
scholarly consensus, acts which also entail unbelief.

‘Abd al-Qadir accuses these jurists of considering all of the Qur’anic verses
praising and commanding emigration to be abrogated, not on the basis of any other
scriptural proof-texts they adduce as evidence, but on the basis of idle talk and false
opinions. They believe this despite the Qur’an being full of praise for hijra and of
criticism for those who fail to undertake it, and despite the numerous hadith reports
which emphasize this obligation. At this point ‘Abd al-Qadir cites many of the same
Qur’anic verses, ahadith, and early scholars’ opinions as al-WansharTsi cites in Asna al-
matdjir in support of the obligation to emigrate and the prohibition on living among or

allying with non-believers.” In the version of this treatise preserved by ‘Abd al-Qadir’s

® Al-Jaza'ir1, Tuhfat, 1:412-13; Ibn “Abd al-Karim, Hukm al-hijra, 48-50.

® These ahadith are Muhammad’s statements that he is free of any Muslim residing among infidels, that
anyone who lives among the infidels is one of them, and that hijra will not cease until repentance ceases,
and repentance will not cease until the sun rises from the west. The Qur’anic verses are 4:97, 60:1, and
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son, the author also quotes al-Wansharist directly as an authority on the obligation to
emigrate and on the question of ability as addressed in Qur’an 4:97-99. On the issue of
whether or not the fear of losing property is a legitimate reason not to emigrate, “Abd
al-Qadir even states that al-Wansharisi ‘stipulates’ that this is not a valid excuse.”
While much of this discussion is missing from two manuscript copies of this treatise
preserved in the Moroccan National Library, those manuscripts include an entire
paragraph taken from Asna al-matajir which is not present in the version of this treatise
recorded in Tuhfat al-zd’ir.””

°Abd al-Qadir also adds his own arguments to this discussion of obligation and
ability, one of which is especially noteworthy because it is apparently a response to Ibn
al-Shahid’s fatwd or to a ruling with a similar argument. While Ibn al-Shahid had
pointed to the gradual emigration of Meccan Muslims in order to justify the decision of
some Algerian Muslims to delay emigration until their families were ready, ‘Abd al-
Qadir counters that this is not a legitimate concern. Muhammad emigrated ahead of
his relatives, showing that men must emigrate by themselves even if they cannot bring
their families with them.” Interestingly, ‘Abd al-Qadir emphasizes that women too
must emigrate even without their spouses. In support of this point, he notes that many

women emigrated to Abyssinia and to Medina, and he cites Qur’an 60:10 instructing the

4:138-39. Al-Jaza@'irT, Tuhfat, 1:413-15; Tbn ‘Abd al-Karim, Hukm al-hijra, 50-55 (does not include discussion
of 4:97).

" Al-Jaz@'iri, Tuhfat, 1:414. ‘Abd al-Qadir also argues that of the five necessities which must be protected
- religion, life, intellect, progeny, and property - property is the least priority and its protection may not
come at the expense of protecting religion, which must be one’s greatest priority.

72 Tbn ‘Abd al-KarTm, Hukm al-hijra, 55. The paragraph states that all of the relevant Qur’anic verses and
the consensus of the scholars support the prohibition of alliance with infidels, and it is prohibited to
violate consensus by permitting residence under infidel rule.

7 Al-Jaza'ir1, Tuhfat, 1:414; Tbn °Abd al-Karim, Hukm al-hijra, 53.
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believers in Medina to accept these latter emigrants, and not to return them to the
infidels.”

Following his discussion of scriptural proof-texts on the obligation and ability to
emigrate, “Abd al-Qadir summarizes the Marbella fatwa in a few short sentences. He
states that al-WansharTsi has demonstrated the inability of those living under Christian
rule to properly perform any of their obligations, including prayer, fasting, pilgrimage,
and jihad.” While he elaborates on a few of these examples, “Abd al-Qadir directs his
readers to consult this text for themselves, as he has long been acquainted with it.”

In the Tuhfat al-za'ir version of this treatise, ‘Abd al-Qadir then addresses
probity, ruling that the testimony of witnesses and the rulings of judges who live under
Christian rule are invalid. In support of this ruling, he first cites Ibn ‘Arafa’s statement,
which also appears in Asna al-matgjir, that a judge’s documents may not be accepted
unless his appointment is valid, and that the documents of Mudejar judges were thus
treated with circumspection by the people of al-Andalus.” Abd al-Qadir defines
Mudejars for his audience as Muslims who enter under Christian rule, and explains that
Algerians call such people hypocrites. He then continues with a misleading summary
of al-MazarT’s ruling on Sicilian Muslim judges, stating that al-MazarT held these judges’
probity to be compromised on two accounts, as a result of their residence under infidel
rule and their appointment by an infidel ruler. While al-Mazari had addressed these

points as two possible compromising factors and had largely disregarded the second

7 Al-Jaza'irT, Tuhfat, 1:414-15; Ibn °Abd al-Karim, Hukm al-hijra, 54.
7 Al-Jaz@'iri, Tuhfat, 1:415; Ibn ‘Abd al-Karim, Hukm al-hijra, 55.

76 Al-Jaza'ir1, Tuhfat, 1:415; Ibn Abd al-Karim, Hukm al-hijra, 56.

77 Al-Jaz@'ir1, Tuhfat, 1:415-16.



269

concern, ‘Abd al-Qadir claims that his predecessor had ruled against accepting these
judges’ rulings.

‘Abd al-Qadir then identifies and responds to several arguments used by other
jurists to justify continued residence under French rule, including the "no hijra” hadith
and Qur’an 3:28. These are among the arguments advanced by Ibn al-Shahid and the
two that “Ulaysh’s mustafti, presumably ‘Abd al-Qadir, indicated were being used to
argue against the need to emigrate. Here, “Abd al-Qadir begins with a forceful
condemnation of these ignorant, would-be jurists who issue fatwas without knowledge,
who err and mislead others, and who are addressed by Muhammad’s statement that “A
time will come for the people when their scholars have a worse stench than a donkey’s
corpse.””®

In response to the “no hijra” tradition, ‘Abd al-Qadir continues to use much of
the same material as is present in Asnd al-matgjir. He states that when asked about the
status of hijra after the conquest of Mecca, Muhammad explained that the formerly
obligatory hijra from Mecca to Medina was no longer in effect and had been abrogated,
just as had the prohibition on emigrants’ returning to their homelands if they became
dar al-Islam; as for emigration from infidel to Muslim territory, this remains an
obligation until the sun rises from the west. “Abd al-Qadir then cites Ibn al-‘Arabt’s
divisions of hijra, reinforcing this distinction between the historical pre-conquest hijra
and the obligation to emigrate from infidel territory, which “remains until the day of

judgment.””

78 Al-Jaza'iri, Tuhfat,1: 416; Ibn Abd al-Karim, Hukm al-hijra, 56. 1 have been unable to locate this tradition.
7 Al-Jaza'ir1, Tuhfat, 1:416; Ibn Abd al-Karim, Hukm al-hijra, 56-57.
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Whereas “Ulaysh had not responded to the use of Qur’an 3:28% as a justification
for Algerians’ remaining under French rule, “Abd al-Qadir argues that this verse has
been abrogated. He writes that al-BukharT transmits a report in which Ibn “Abbas (d.
68/687), a Companion of the Prophet, states, “there is no tagiya today, because of the
expansiveness of the lands of Islam.”® T have been unable to locate this particular
report, which ‘Abd al-Qadir could have recorded incorrectly in the absence of his
reference materials. In his al-Jami‘ li-ahkam al-Qur’an, the most prominent Malikt

exegetical work, jurist and exegete al-Qurtubi (d. 671/1273) states:

Mu‘adh b. Jabal and Mujahid said: “Taqiya [was permitted] at the beginning of Islam,
before the Muslims became powerful; as for today, God has strengthened Islam above
[the need for] Muslims to fear their enemies.” Tbn ‘Abbas said: “[Taqiya] is speaking
with the tongue [things normally prohibited], while one’s heart remains steadfast in

faith.”

This may be similar to the passage ‘Abd al-Qadir had in mind, although instead of
Islam’s power and strength, the Algerian wished to emphasize the Islamic world’s
expansive territory. Earlier in the treatise, “Abd al-Qadir also cites an interpretation of
Qur’an 4:97 which holds the angels’ rebuke of those oppressing themselves (“Was not
God’s earth spacious enough . . .”) to mean that the only excuse for failing to emigrate
is a lack of an appropriate destination.” The resistance leader clearly found it of
paramount importance that the Algerians under French rule had ample destinations

within Islamic territory from which to choose, no doubt including his own camp.

% {Believers should not take as allies unbelievers instead of believers. Whoever does that will have no
connection with God in anything, except if you fear them greatly. God warns you of Himself, and unto
God is the return.}

8 Al-Jaza'iri, Tuhfat, 1:416-17; Ibn °Abd al-KarTm, Hukm al-hijra, 57. ‘Abd al-Qadir locates this statement in
al-Bukhart's Kitab al-tafsir, but this does not appear to be correct.

8 Muhammad b. Ahmad al-AnsarT al-Qurtubi (d. 671/1273), Al-Jami® li-ahkam al-Qur’an, ed. Muhammad
Ibrahim al-Hafnawi and Mahmiid Hamid “‘Uthman (Cairo: Dar al-Hadith, 2002), 3:429.

8 Al-Jaz@'ir1, Tuhfat, 1:414.
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°‘Abd al-Qadir then refutes his opponents’ use of 16:106, which is interpreted as
allowing a dispensation for those forced to utter words of unbelief as long as their
hearts remained steadfast in faith; it is unclear how specifically his opponents had
linked this verse to the circumstances of Algerians under French rule.* This
dispensation, according to ‘Abd al-Qadir, applies only to those who have been captured
by the infidel, such as prisoners of war, and who fear they will be killed; but even under
these circumstances, patient endurance is preferable.*” No true Muslim would remain
under infidel rule and commit prohibited acts if he were capable of fleeing.

‘Abd al-Qadir responds in a similar fashion to his opponents’ argument that
Qur’an 12:55, in which Joseph asks the Egyptian king to appoint him guardian of the
land’s storehouses, is evidence of the permissibility of a Muslim’s appointment by an
infidel to a judicial or other office.*® The Algerian leader counters that Joseph was a
slave and had no power to change his circumstances; his example in this case applies
only to those in a similar position of captivity.

‘Abd al-Qadir’s approach to refuting his opponents’ next argument is somewhat
surprising, because it appears to undermine the analogy, central to earlier fatwas such
as Asna al-matajir, between conquered Muslims and non-Muslims who had converted to
Islam in dar al-harb.” The argument ‘Abd al-Qadir refutes is based on the writings of
ShafiT scholars Yahya b. Sharaf al-Nawawi (d. 676/1277) and ‘Abd al-Karim al-Rafii al-
Qazwini (d. 624/1227), who held that emigration is recommended rather than

obligatory for those protected by their clans or their high ranking; applied to Algerians,

¥ Al-Jaza'irT, Tuhfat, 1:417; Ibn Abd al-Karim, Hukm al-hijra, 57.

% For this and other interpretations of 16:106, see al-Qurtubi, Al-Jami li-ahkam al-Qur’an, 5:526-35.
% Al-Jaza'iri, Tuhfat, 1:417; Ibn Abd al-Karim, Hukm al-hijra, 57.

¥ Al-Jaza'ir1, Tuhfat, 1:417-18; Ibn “Abd al-Karim, Hukm al-hijra, 58-59.
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this would mean that if they felt protected by their sheer numbers of their status, they
would not be obligated to emigrate. “Abd al-Qadir explains that this precedent cannot
be applied to the Algerian case because these two earlier jurists were referring to
infidels who had converted to Islam in dar al-harb. These newly converted Muslims did
not need to emigrate to protect their religion because they had the protection of their
clans or high ranking. As for those Muslims in dar al-Islam who are conquered by the
infidel, they do not have any clan or rank to protect their religion from corruption.
°Abd al-Qadir challenges his readers to think of one people or tribe which has entered
under infidel rule and retains the protection of a clan able to prevent their subjection
to any law the infidels wish to enforce, or to block their exposure to religious
corruption.

At this point “Abd al-Qadir shifts his attention to the protections guaranteed by
treaties. He returns to familiar territory by stating that only a feeble-minded idiot
would place his trust in the infidels or their treaties, for “we do not accept their
testimony [as legally valid] with regard to themselves, let alone with regard to
ourselves!”® This appears to be a direct quote from Asna al-matdajir, although °Abd al-
Qadir does not mention al-Wansharist here. He then appeals to the historical precedent

of al-Andalus:

It’s as though the news of al-Andalus has not reached this idiot! Especially the people
of Cordéba, who, when the infidels conquered them, came to an agreement with them
as to sixty-some provisions which the [Muslims] stipulated as the terms [of their
surrender]. These did not last a year before they violated them, one after another. And
in the end the infidel began to approach the Muslim and say to him: “Your father, or

your grandfather, or your grandfather’s grandfather, was an infidel, so return to

unbelief and leave the religion of Islam!”*

% Al-Jaza'iri, Tuhfat, 1:418; Ibn Abd al-Karim, Hukm al-hijra, 59. See Appendix B, 391.
% Al-Jaza'iri, Tuhfat, 1:418; Ibn Abd al-Karim, Hukm al-hijra, 59. The translation is based on a composite of
the two slightly different versions in these two sources.



273

The idiot whom °Abd al-Qadir berates in this passage must be a jurist who has argued
for the continued security of Muslim life and practice under French rule. Yet rather
than simply urging such jurists to heed the lessons of the past, ‘Abd al-Qadir constructs
a legal argument requiring them to do so.” He writes that if those feeble in intellect
and religion protest (as does Ibn al-Shahid) that the French have not ordered Muslims
under their control to convert or abandon their religion, then such an order can be
anticipated from them. “Abd al-Qadir argues that numerous legal rules within the
Maliki school are based on the principle that that is expected is akin to reality; for
example, the dispensation which allows prayers to be combined on account of rain may

be invoked if rain is anticipated. Similarly,

The infidels will most likely order this, because if they had not commanded this, then
all trace of Tslam would not have been obliterated from the [Iberian] peninsula, Sicily,
and the other places seized by the infidels, such that not one Muslim remains in them.
According to the principles [of Maliki law], is the most likely [scenario] similar [in legal
weight] to that which has been realized, or not? The correct opinion is that it is.”

For “Abd al-Qadir, it is of no consequence whether or not the French have attempted to
curtail Muslims’ religious practices or other rights. Nor does he claim that it can be
known with certainty that the French will do so; rather, the strong probability that
they will begin to restrict these practices in the future constitutes a valid legal
argument for the obligation to emigrate in order to avoid these restrictions.

The remainder of the treatise covers a mixture of familiar ground and new
arguments, or adaptations of recurring arguments to the circumstances of Algeria.
°Abd al-Qadir mocks those Algerians who would claim that they have signed a ‘truce’

with the French when they are living in subjection to their laws, paying them taxes,

* Tbn °Abd al-KarTm, Hukm al-hijra, 60-61; this passage is missing from al-Jaza’irT’s Tuhfat.
°! Tbn °Abd al-Karim, Hukm al-hijra, 61.
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and fighting for them. Any truly valid truce would have to be authorized by the
Muslim ruler or his representative. ‘Abd al-Qadir also returns to the issue of the ability
to emigrate, addressing those who claim to be too weak to relocate or who compare
themselves to captives. He cites numerous opinions to the effect that any individuals
who are truly so constrained may not marry, or if married, may not have sex with their
spouses; this is because any child produced is liable to be seized and raised as an infidel.
A substantial passage on the status of the lives, property, and family of those
living under non-Muslim rule follows.” “Abd al-Qadir begins with the explanation,
familiar from Asnd al-matdjir, that this crisis of non-Muslims conquering Muslim
territory had not been present at the beginning of Islam, but only appeared in the
fifth/eleventh century. Thus none of the earliest scholars discussed it, and those who
were later confronted with the issue compared this case to the case of man aslama wa-
lam yuhajir, or those who converted to Islam while in dar al-harb but did not emigrate.
In this passage it becomes clear that ‘Abd al-Qadir apparently finds the analogy of
converts and conquered Muslims to be applicable to considerations of inviolability of
person and property, while he had earlier argued that the two are not alike in terms of
the reasons for which they must emigrate. “Abd al-Qadir’s discussion of inviolability
draws heavily on arguments and precedents also cited in Asna al-matajir, such as those
of Ibn Rushd and Ibn al-Hajj. One notable addition to these opinions is “Abd al-Qadir’s
reference to al-Maghili’s (d. ca. 909/1503-1504) “Masabih al-falah,” in which this Maghribi
jurist, famous for his role in the persecution of Saharan Jews, reportedly held that any

believers requesting protection from infidels, or entering under their rule, forfeit the

%2 Al-Jaza'ir1, Tuhfat, 1:418-20; Ibn “Abd al-Karim, Hukm al-hijra, 62-63.



275

inviolability of their property and should be killed, even if found reading the Qur’an.”
Not only is this statement more inflammatory than much of ‘Abd al-Qadir’s treatise, but
it may be one of the only known references to this particular work of al-Maghil1.”

The treatise concludes with arguments for considering those Muslims living
under French rule to be apostates, and the legal consequences of this status. “Abd al-
Qadir cites a number of named and unnamed prior scholars who held to be apostates
anyone who fights for non-Muslims against Muslims, flees from dar al-Islam to dar al-
harb, brings happiness to the infidels, or even wears a European hat.” Apparently
speaking of the Algerians under French rule, ‘Abd al-Qadir concludes that those who
are supporting the Christians and who have entered under their rule are gladdened by
the Christians’ victories over the Muslims - and that they are indeed apostates. This
declaration is followed by opinions for and against considering women to be apostates
and their lives forfeit alongside the men. As with the obligation to emigrate, “Abd al-
Qadir appears to favor the position that women are equal to men. In closing, he states
that this is a response to those who desired one, notes his location on the frontier
without his books, and dates the treatise to the last day of Dhi al-Hijja 1258/[January

1843].

% Muhammad b. ‘Abd al-Karim al-Maghtli (d. ca. 909/1503-1504) was born in Tlemcen, studied in Tunis,
and settled in the Saharan oasis of Tuwat, on the trans-Saharan trade route from Tlemcen to Timbuktu.
In the 1480’s, he was instrumental in the destruction of a synagogue in Tamantit, the primary village in
the Tuwat oasis, and the slaughter of much of the town’s Jewish population. For his life and works, see
John Hunwick, Sharfa in Songhay: The Replies of al-Maghili to the Questions of Askia al-Hajj Muhammad
(London: Oxford University Press, 1985).

* Hunwick states that this work, properly titled Misbah al-arwah fi usil al-faldh may be lost and is known
only through the comments of Tbrahim b. Hilal al-Sijilmasi (d. 903/1497-98) in his own work. A 1968
edition which purports to edit the Misbah is mistitled and is in reality a short treatise by al-Maghili on the
obligation to avoid infidels. Hunwick, Songhay, 36-37. It is also possible ‘Abd al-Qadir also had a mistitled
copy of al-MaghilT’s work or was quoting from al-Sijilmasi. This passage is only in al-Jaza’irT’s version of
‘Abd al-Qadir’s treatise (1:419).

% Al-Jaza'ir1, Tuhfat, 1:420-22; Ibn °Abd al-Karim, Hukm al-hijra, 63-65.
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‘Abd al-Qadir’s Husam al-din appears to be the most extensive of the Algerian
writings on emigration from this period, as we might expect considering the resistance
leader’s ongoing jihad against the French and his concern, which led him to request
many of the other rulings examined here, to provide authoritative legal support for his
condemnation of tribes which were aiding the French and of jurists who argued against
the need to emigrate. While “Abd al-Qadir adapts his treatise to his own circumstances
in order to refute the arguments against emigration which were in circulation among
Algerian jurists and in order to further strengthen the familiar precedents deployed in
earlier fatwas, he also depends heavily on al-WansharisT's Asna al-matgjir and the
Marbella fatwa. He employs many of same the proof-texts and arguments as found in
these texts, and although he does not always credit al-Wansharisi as his source, “Abd al-
Qadir does single out his predecessors’ fatwas as texts that he knows well and which his
readers should consult.

‘Abd al-Qadir does not appear to engage with al-WahranT's fatwa, either
explicitly or implicitly. He is clearly responding to specific arguments made by jurists
such as Ibn al-Shahid, who relied on a number of scriptural proof-texts, authoritative
precedents, and logical reasoning in order to justify remaining in French-controlled
parts of Algeria. While some of these Algerian jurists claimed to be incapable of
emigration, “Abd al-Qadir clearly finds their reasoning to be disingenuous or
hypocritical; thus his comment that the Mudejars of al-Andalus are the past equivalent
of the hypocrites of Algeria, and his suggestion that if Algerians were truly captive to
their fate, they would cease all sexual relations so as not to risk placing more Muslim

children in Christian hands. In contrast, al-Wahrani directs his fatwa toward Muslims
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whom he believes to be legitimately incapable of emigrating; he thus produces no
arguments against the obligation to emigrate for those capable, nor any questionable
justifications for the incapacity of Moriscos to emigrate.

There is thus little in al-Wahrant’s fatwa which would require refutation by later
scholars such as ‘Abd al-Qadir. Had the Algerian leader been aware of this text, and
found it relevant to his own disputations, there are two points in this treatise where he
might have referred to it: in his discussions of tagiya and of the fall of al-Andalus. In
the first case, ‘Abd al-Qadir pronounces Qur’an 3:28 to be abrogated, but al-Wahrani
had not cited this verse; he had alluded to 16:106, which ‘Abd al-Qadir agrees is a valid
proof-text for those Muslims who have been conquered and are completely unable to
emigrate. Although °Abd al-Qadir states that ‘patience,” meaning suffering and possibly
martyrdom, is preferable to taking advantage of this verse’s dispensation to utter
words of unbelief, as long as al-Wahrant’s audience was truly incapable of emigration,
these two jurists would be in agreement as to their legal status. The other primary use
°Abd al-Qadir might have had for al-Wahrant’s fatwd would be as an additional example
of the horrors Muslims may face once the French, inevitably in “Abd al-Qadir’s view,
begin to force Algerians to perform all of the prohibited actions mentioned by al-

Wahrani, from eating pork to marrying their daughters to infidels.

Gannun’s Treatise on Living in Enemy Territory
Muhammad b. al-Madani b. °Ali Ganniin (d. 1302/1885),” a FasT jurist and

reformer, authored an undated treatise titled al-Tahdhir fi al-igama bi’ard al-“adiw,

% Abii ‘Abd Allah Muhammad b. al-Madant b. Al Ganniin (d. 1302/1885) was an outspoken and prolific
Maliki jurist and reformer from Fez. The hard ‘g’ of his name is spelled with a jim or a modified or
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“Warning against Residence in the Enemy’s Territory.” An introductory note in one
manuscript copy indicates that Ganntin addressed the text to those living in Algeria.”
Although I am unaware of any sources attesting to the treatise’s receipt or circulation
in Algeria, at least four manuscripts are extant in Moroccan libraries, one of which was
copied in 1299/1882; a revised and expanded version of the text is also published in
1301/1884 in the margin of a lithograph edition of another of Ganniin’s works.”
Ganniin begins the treatise by citing the hadith “Religion is sincere advice,””
and explaining to his addressees that warning them against living in enemy territory is
among the greatest advice they can receive. He cites the first half of Qur'an 11:113,
{Incline not toward the unjust, or the Fire will seize you} along with an exegete’s list of
actions constituting this prohibited inclination, including occupying oneself
exclusively with the unjust, interacting with them, approving of their actions, and
dressing like or resembling them. Ganniin then devotes a paragraph to the
consequences of bid‘a, unlawful innovation, before comparing both injustice and
innovation to unbelief: “It is well-known and established that there is no greater

wrong nor innovation than unbelief, and that anyone who is content with a people’s

actions is one of them.”'® If even approving of a group’s actions implicates an

unmodified kaf, depending on the source. E. Lévi-Provencal, Les Historiens des Chorfa: Essai sur la Littérature
Historique et Biographique au Maroc du XVI° au XX° Siécle (Paris: Maisonneuve et Larose, 2001), 373-74; ZK,
7:94; SN, 1:610; SF, 2:412-14.

7 Moroccan National Library ms. 2223D, p. 145.

% Manuscripts: Moroccan National Library, ms. 2223D.8, pp. 145-46 (incomplete); Moroccan National
Library, ms. 1079D.6, folios 77b-82b (dated copy, titled al-Nastha and given incorrect folio numbers in the
library catalogue); Qarawiyin Library ms. 1994.5, folios 31b-33a; Mu’assasat al-Malik “Abd al-°Aziz Al Sa‘Gd
(Casablanca) ms. 249, entire manuscript. Lithograph: Ibn al-Madani Ganniin, al-Tasliya wa'l-salwan li-man
ibtala bi’l-idhdya wa’l-buhtan, Fez, 1301/1884. Al-Tahdhir is in the margins of pages 122-58, by my count;
the text repeats page numbers 1-8. All references here will be to the lithograph edition.

% “Al-din al-nastha.” This hadith is included in a number of collections, including: Sahih al-Bukhari, Kitab
al-Iman, 57, and Sahth Muslim, Kitab al-Iman, 55.

1% Ganniin, al-Tahdhir, in the margin of al-Tasliya, 125.
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observer, Ganniin asks his reader to imagine the consequences of living among them,
seeking refuge with them, courting their favor, and supporting them.

Ganniin continues to address innovation and injustice alongside unbelief in his
next section, in which he quotes primarily from a work he refers to as al-Ibriz, “The
Pure Gold.”* He lists four actions which contribute to a worshiper’s separation from
God: fearing an oppressor more than God, ingratiating oneself to the oppressor for
worldly sustenance, advising and assisting infidels, and failing to advise Muslims,
including the failure to prohibit them from wrongdoing. Ganniin also warns that
associating with a group engaging in prohibited acts can lead to the adoption of their
behaviors.

Ganniin devotes the next section of this treatise to the obligation to emigrate.'”
Here he quotes extensively from the Mi‘yar and acknowledges al-WansharisT’s
compilation as the source of the opinions he cites. Ganniin reproduces much of Asna al-
matdjir's opening sections containing proof-texts from the Qur’an and Sunna which
support the obligation to emigrate and prohibit alliance with unbelievers. The author
includes part of Ibn al-°‘ArabT’s passage emphasizing the migration from lands of
oppression to the best available alternative, the same jurist’s statement that emigration
from dar al-harb to dar al-Islam will remain an obligation until the Day of Judgment, and

Ibn Rushd’s prohibition on travel to dar al-harb even for trade. Ganniin adds to this

1% This work is most likely al-Ibriz min kalam Sidi “Abd al-°Aziz al-Dabbagh, by Ahmad b. al-Mubarak al-
SijilmasT al-Maliki, published by Dar Usama (Beirut, 1998) and Dar al-Kutub al-“Imiya (Beirut, 1998).
12 Ganntin, al-Tahdhir, in the margin of al-Tasliya, 131-37.
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material additional commentary and ahadith which support emigration and are drawn
primarily from a Hanaft work of exegesis, Rith al-bayan f tafsir al-Qur’an.'”

Ganniin’s treatment of the issue of judges’ probity is perhaps the most
interesting aspect of his treatise, as it sheds light on a source previously used by al-
Wahrani in his fatwa to the Moriscos. He addresses probity in the context of travel to
dar al-harb. After citing an opinion listing the dangers believers face in non-Muslim
territory, including humiliation of their religion, subjection to infidel laws, and possible

compulsion or enticement to abandon Islam, Ganntin writes:

These are all among the [matters] prohibited by divine law, given the ability to avoid
them; and [the Muslim] has in Muslims lands an alternative to being exposed to these
matters. God Most High said: {Whoever emigrates in the way of God will find many
refuges and abundance in the earth}.”® Al-Fakihani'® said: “There is no disagreement
[on this point]. Know that this is among the [acts] which invalidates the testimony of
an upright person, if he has traveled voluntarily to enemy lands.” Then Ibn NajT said:
“While I was the judge of Jerba,'® it happened that [I received] the testimony of the
judge of Pantelleria (Qawsara),'” certifying on the basis of his knowledge [the validity
of] an official document [proving] a legal right. He requested of me that we validate his
handwriting, but I did not facilitate the bearer in this, because they are capable of
devising a strategy in order to leave [Qawsara]. Occasionally someone who is there
leaves, but returns to [the island], and thus their legal status becomes that of
infidels.”'®

Following this passage, Ganniin states that al-MazarT prohibited travel to Sicily for
trade, even to buy food in times of extreme scarcity. He cites two of his predecessor’s

justifications for this, the need to avoid being subject to infidel laws, and the assurance

' Isma'1l Haqqt b. Mustafa al-BartisawT al-HanafT, Rih al-bayan fi tafsir al-Qur’an, edited by Abd al-Latif
Hasan °Abd al-Rahman, 10 vols. (Beirut: Dar al-Kutub al-‘Ilmiya, 2003).

104 Qur’an 4:100.

1% This may be “Umar b. °Alf al-Fakihant al-Maliki, author of an exegetical work (al-Ghaya al-qaswa fi al-
kalam ala ayat al-tagwa, Beirut, Mu’assasat al-Rayyan, 1995) and a commentary on forty ahadith (al-Manhaj
al-mubin fi sharh al-Arba’in, Riadh, Dar al-Sumay<T, 2007).

1% An island off the southwest coast of Tunisia.

17 And island in the Mediterranean between Sicily and Tunisia, conquered by Norman Sicily in 618/1221.
1% Thumma qala Ibn Naji: Jarat, wa-and qad bi-Jurba, shahadat qadi Qawsara bi-rasmi haqq, yashhadu fihi min
“ilmihi. Fa-talaba min-ni an narfa‘a ‘ala khattihi, fa-lam umakkin sahibahu min dhalika li-annahum qadiran ‘ala
al-tahayyul lil-khuraij min-ha. Wa-rubbama yakhruju ba’d man fiha wa-ya‘adu, fa-hum fi hukm al-kuffar. By fa-
lam umakkin sahibahu min dhalika Ibn N&jT appears to mean that he did not do the bearer of the document
the service of attesting to the Pantellerian judge’s handwriting, and therefore did not enable him to
fulfill the rights verified by the document. Alternatively, al-N&ji may mean that he did not grant the
judge’s request to certify his handwriting.



281

that God will provide sustenance. Where Ganniin might have continued to reproduce
the precedents available to him in Asna al-matajir by citing al-MazarT’s fatwda on judges’
probity, he thus chose to rely instead on Ibn Naji’s much stricter and more
straightforward opinion on probity, and to cite an opinion of al-MazarT’s more relevant
to and consistent with the treatise’s overall emphasis on the obligation to emigrate.

Ibn N3jT is Ab al-Qasim b. “Isa b. Naji al-Tantkhi (d. 839/1435),"” a Maliki jurist
from Qayrawan who studied with many of the most prominent jurists of his time, first
in Qayrawan and then Tunis. He served as a judge, preacher, and teacher in over half a
dozen cities before eventually returning to Qayrawan, where he died. Ibn Najt
authored a number of works, including long and short commentaries on an abridgment
of the Mudawwana, a commentary on Ibn Abi Zayd’s Risala, and the completion of an
important biographical work begun by another scholar, Ma‘alim al-iman fi ma‘rifat ahl al-
Qayrawan.'*

Ibn N3jT’'s commentary on the Risala, one of the best-known Maliki primers, is
the only legal work cited by al-Wahrant and is likely the same work cited here by
Gannin.'" In his fatwd, al-Wahrani advises the Moriscos to perform their ablutions and
prayers only by means of gestures if they are not capable of more than this. He states

that this ruling is found in Ibn N3jT’s commentary as an explanation of the meaning of

1% For his biography, see: Al-Wahhab, Kitab al-“Umr, 1:777-83; DH, 423; NI, 2:12; SN, 1:352; TD, 266-67; ZK,
5:179. Al-Wahhab notes that while many biographical sources list the jurist’s death date as 837 or 838, he
is relying on a source which cites Ibn Naj’s actual death certificate; al-Ziriki also reproduces an image of
a document bearing this date.

1 <Abd al-Rahman al-Dabbagh, Abi al-Qasim b. N3ji, and Muhammad al-Kinani, Ma“dalim al-iman fi ma‘rifat
ahl al-Qayrawan and supplement, edited by ‘Abd al-Majid al-Khayali, 5 vols. in 3 (Beirut: Dar al-Kutub al-
“IImiya, 2005). Volume one also includes a biography of Tbn NajT (19-22).

" Three editions of this work have been published, the first two of which combined the commentaries of
Ahmad al-Zarriq and Ibn al-N3ji. Each has now been published separately. See Qasim b. Naji, Sharh Ibn
Najt al-Taniikhi ‘ala matn al-Risala, ed. Ahmad Farid al-Mazidi, 2 vols. (Beirut: Dar al-Kutub al-“Ilmiya, 2007).
The work remains poorly edited and unindexed; I have not yet located either of the passages discussed
here in this work.
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Muhammad’s statement, “Do of it what you are able.”""? Al-Wahrani thus cites Ibn
NajT’s commentary as a source of authoritative precedents on the issue of dispensations
for those unable to perform their ablutions even through tayammum, a method of
ritually washing with sand where pure water is unavailable.

As shown in chapter one, a number of scholars have held al-Wahrani’s opinion
to be an indirect refutation of al-WansharisT’s fatwas emphasizing the obligation to
emigrate from dar al-harb to dar al-Islam. 1 have argued that these rulings are perfectly
compatible and not necessarily in conversation with one another at all, as they treat
distinct legal issues: al-WansharTsT is primarily concerned with the obligation to
emigrate as applies to those capable of doing so, while this obligation is not of concern
to al-Wahrani because he is addressing the performance of ritual obligations by a group
clearly incapable of emigrating. Al-WahranT's failure to include an explicit disclaimer
to this effect may be explained by any number of reasons, including but not limited to:
1) the istifta’, which has not survived, may have stated that the Muslims in question
were incapable of escaping their predicament; 2) Al-Wahrani may have found little to
be gained from stating the obvious, which is that a group presumed incapable even of
modified ablutions (tayammum) would be incapable of and therefore exempt from
attempting the infinitely more difficult task of an overseas emigration en masse; 3)
Given that al-WahranT's fatwa would need to be smuggled into Spain and kept secret, it
would have been important to restrict the physical size of the document by omitting

any unnecessary information.

12 “Fa-qtii min-hu ma istata‘tum.” Sahih al-Bukhari, Kitab al-I‘tisam bi’l-Kitab wa’l-Sunna, 7288; Sahih Muslim,
Kitab al-Hajj, 1337.
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Al-WahranT’s decision to cite only one legal authority in his fatwa may also be
explained in part by these physical constraints as well as by the lay nature of his
audience. That al-Wahrani was writing for lay Muslims rather than for legal
professionals is clear from the tone and format of his ruling, which is addressed in the
second person and is more a letter of heartfelt support, encouragement, and practical
advice than it is a dispassionate discussion of legal rules and their proper application to
the third-person generalized subjects of those rules. His failure to cite additional
authoritative precedents alone is not conclusive evidence that he was writing for a lay
audience, but if al-Wahrani meant to dissent from a particular jurist’s opinion, we
should expect that he would have engaged some of that jurist’s specific legal
arguments. Al-Wahrani does not directly or indirectly engage any of the arguments
presented in Asnd al-matajir; although he clearly hold his addressees to be pious and
praiseworthy Muslims whose acts of worship may be accepted by God, as opposed to
the blameworthy emigrants of al-WansharisT's fatwa, the difference in these valuations
can, again, be attributed to the disparate statuses of these two groups. Treating
Muslims deemed incapable of emigration differently from those who are capable of
emigrating but fail to do so is not indicative of disagreement with the general rule
obligating capable Muslims to emigrate.

Furthermore, if al-Wahrani wished to argue against the obligation of capable
Muslims to emigrate to dar al-Islam, and had to choose one single jurist to cite in his
fatwa, we should expect him to have chosen a jurist who was lenient on the subject of
emigration. What Ganniin’s fatwa suggests is that a jurist who was indeed writing about

the obligation to emigrate, and who wished to cite Ibn NajT as an authority, would likely
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be aware of Ibn NajT’'s uncompromising position on Muslims living voluntarily under
non-Muslim rule. Not only does Ibn Naji refuse to honor documents certified by
Mudejar judges,'” but he considers those Muslims who have been returning to
Pantelleria after successfully leaving to be equivalent in status to infidels, and even
seems to allow this phenomenon to influence his assessment of all of that island’s
Muslim residents.

If al-Wahrani was aware of, and disagreed with, Ibn NajT’s stance on emigration,
he might nonetheless have overlooked the latter’s more colorful opinions on the
subject if the commentary he did wish to cite was crucial for the coherence and success
of his fatwa to the Moriscos. Yet the opinion al-Wahrant draws from Ibn Naji’s work
appears to be far from essential to his fatwa, as it relates to a hadith report that al-
Wahrani might have cited on its own or with another scholars’ commentary. The
opinion conveyed by Ibn Najt specifically applies this report to the performance of
ablutions by means of gestures, and is thus relevant to the Morisco context and
enhances the credibility of al-WahranT’s advice on this point. Yet it is not so relevant as
to specifically address the circumstances of Muslims under Christian rule, nor does al-
Wahrant feel the need to provide authoritative precedents for any other section of his
fatwa. Al-Wahrani does not appear to cite al-Naji’s commentary because doing so is
essential to the internal consistency and strength of his legal arguments; and especially
not because it is so essential that he would be tempted to overlook a source’s other
opinions with which he strongly disagreed. Rather, this citation appears to be

symbolic, a token reference to a named legal authority which might help to reassure al-

% As seen in Asnd al-matgjir, Ibn “Arafa (d. 803/1401), with whom Ibn Naji studied in Tunis, used the term
Mudejar to refer to Muslims in Pantelleria.
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WahranT's audience that he is a learned scholar of Maliki law whose assessment of their
legal options may be trusted, acted upon, and passed on.

Following the opinions of Ibn Naji and al-Mazari, Ganniin continues his treatise
by noting that an unnamed jurist held those who travelled to dar al-harb for trade to be
equivalent in status to spies, as they might be forced to reveal information or to
surrender weapons to the enemy. The traders would then be implicated in shedding
Muslim blood. Ganniin adds that the punishment for spying is death without an
opportunity to repent.

After citing two more hadith reports, Ganniin states that “all of these Qur’anic
texts, prophetic ahadith, and matters of definitive scholarly consensus, just as [stated]
in the Mi‘ydr, are explicit with respect to the obligation to emigrate and the prohibition
of residence in their lands.”*** The author then urges anyone with the least share in
Islam to leave for dar al-Islam while they still can. Ganniin then returns to his review of
the relevant legal opinions, noting that Malik, Abii Hanifa, and Ibn Rushd all held the
property of those who converted to Islam but remained in dar al-harb to be licit. The
author also refers again to the Mi‘yar, where it is explained that the later jurists
assimilated the case of conquered Muslims to this earlier case of converts. The last
opinion Ganniin cites in this first part of his treatise is Ibn ZikrT's fatwa - his second one
as recorded in al-Jawahir al-mukhtara - declaring that if Muslims aid infidels in fighting
against other Muslims, even financially, they should be fought and killed just like the

infidels with whom they have allied. A ‘continuation’ of Ganniin’s treatise'” contains a

" Ganniin, al-Tahdhir, in the margin of al-Tasliya, 140.
15 1bid., 141-159.
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theological discussion related to predestination and God’s forgiveness for the
commission of sins, and is not relevant here.

With some notable elaborations and changes, such as the addition of Ibn NajT’s
opinion and the citation of an alternative opinion of al-MazarT’s, Ganniin thus relies
heavily on al-WansharTsT’s Asna al-matgjir in the construction of this treatise. He refers
to the Mi‘yar as an authoritative source in addition to citing the individual opinions
contained therein, and his overall arguments are consistent with those of al-

Wansharisl.

Mauritania

As in the earlier case of Algeria, Mauritanian Maliki scholars responded to
French colonization in the early twentieth century with a large number of fatwds and
other treatises in which they argued for or against the obligation to wage a defensive
jihad or to emigrate away from conquered territories. Yahya wuld al-Bara, Muhammad
Yahya b. Habib Allah, and al-Khalil al-Nahwt have each provided overviews of the
various positions advocated in these texts, which range from calls for emigration in
order to join an active jihdd, to strategic boycotts of French goods, to accommodation

with French authorities. "** Unfortunately, the majority of the texts described by these

¢ Yahya wuld al-Bara, “Les théologiens mauritaniens face au colonialism frangais: Etude de fatwa-s de
jurisprudence musulmane,” in Le temps des marabouts: Itinéraires et stratégies islamiques en Afrique occidentale
francaise v. 1880-1960, ed. David Robinson and Jean-Louis Triaud (Paris: Editions Karthala, 1997), 85-117;
Muhammad Yahya b. Habib Allah, al-Haraka al-Islahiya fi bilad Shangit (Maritaniya) bayn al-istijaba li'l-
isti’mar al-Faransi wa-difa‘ihi min khilal ba’d al-fatawa wa’l-wathd’iq (Salé: Manshiirat Mu’assasat al-Shaykh
Murabbihi Rabbuh li-Thya* al-Turath wa’l-Tabadul al-ThaqafT, 2006), esp. 357-403 and appendices; Al-
Khalil al-Nahwf, Bilad Shingit, al-mindra wa’l-Ribat (Tunis: Al-Munazzama al-Arabiya li’l-Tarblya wa’l-
Thagafa wa’l-“Uliim, 1987). Lydon (Trails, 302, 420) notes that Wuld al-Bara (as Ould el-Bara) has
completed a major forthcoming compilation of fatwas from Mali, Mauritania, Morocco, and Senegal (Al-



287

scholars appear to be extant only in privately-held manuscripts. I will review here the
relevant writings of four jurists whose work I was able to consult directly: Sidiya Baba
(d. 1924), Sa“d Biih (d. 1917), Murabbih Rabbuh (d. 1942), and Muhammad °Abd Allah b.
Zaydan al-Busadi (d. 1934). First, a brief summary of M3’ al-“Aynayn al-Qalgamt’s (d.
1328/1910) career and arguments against the French will set the context for these

other scholars’ writings.

Ma’ al-“Aynayn
Ma’ al-‘Aynayn al-Qalgam (d. 1328/1910) was the leader of a prominent jihad

7 He was

against French expansion into Mauritania in the early twentieth century.
born in southeastern Mauritania, completed his education in Morocco, and performed
the pilgrimage prior to establishing a base of operations in the northern third of the
Western Sahara. M2’ al-‘Aynayn was a powerful businessman and the influential leader
of his own “‘Ayniya branch of the Qadiriya Sufi order. He maintained close ties with the
Moroccan sultanate, to which he provided both slaves and religious guidance. The
shaykh directed his earliest armed campaigns against Spanish settlements in Dakhla, in
the southern third of the Western Sahara, in the late nineteenth century. When French
administrator Xavier Coppolani’s program to ‘pacify’ Mauritania led to the declaration
of a French protectorate in that country’s southwestern district in 1903, M3’ al-“Aynayn

shifted his attention to preventing French occupation of that country’s Adrar region

further to the north. Followers of the shaykh assassinated Coppolani in 1905, after

Majmii‘a al-kubra fi fatawi wa-nawazil ahl gharb wa-jantab gharb al-Sahra) which will likely contain the fatwdas
he summarizes.

" For M2’ al-‘Aynayn’s biography and career, see: EI% s.v. “Ma’ al-“Aynayn al-KalkamT;” Ibn Habib Allah,
al-Haraka al-Islahiya, 293-319; B.G. Martin, Muslim Brotherhoods in Nineteenth-Century Africa (Cambridge:
Cambridge University Press, 1976), 125-51.
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which M2’ al-“Aynayn continued to lead a number of campaigns against both the
French and their Mauritanian allies. The jihad was carried on by the leader’s sons after
he returned to Morocco in an unsuccessful attempt to secure the support of Mawlay al-
Hafiz. M2’ al-‘Aynayn then retired to the southern Moroccan town of Tiznit, where he
died in 1910. Coppolani’s successor, Henri Gouraud, meanwhile conquered the Adrar in
1909 and the remainder of the country thereafter. Mauritania remained under French
control until gaining independence in 1960.

M3’ al-‘Aynayn authored dozens of works, including Hidaya man hara fi amr al-
Nasara, “Guide for those Confused about the Matter of the Christians,” a lengthy
treatise setting forth his legal arguments in support of individual Muslims’ obligation

to wage jihad against foreign occupation."®

He wrote the treatise in response to those
who had criticized as illegitimate his raids against the Spanish in Dakhla, although
Wuld al-Bara argues that this work is representative of the shaykh’s views regarding
French colonialism in Mauritania as well."” Wuld al-Bara and Ibn Habib Allah both
classify him as one of the most notable and influential figures who called for and
justified active resistance to French rule. Many of the arguments and proof-texts
advanced by advocates of resistance, as they are summarized by Wuld al-Bara, are very
similar to those advanced by “Abd al-Qadir.”® These include the obligation to emigrate
or fight, or both; the necessity of elevating religious interests over the defense of one’s

property; the prohibition of alliances with non-Muslims, as evidenced by numerous

Qur’anic verses; and the certainty that even if the Christians currently allow the

"8 For discussions of this work, see Wuld al-Bara, “Les théologiens mauritaniens,” 102-104 and Ibn Habib
Allah, al-Haraka al-Islahiya, 357-69.

" Wuld al-Bara, “Les théologiens mauritaniens,” 103.

120 1hid., 104.
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practice of Islam, they will inevitably suspend these rights in the future. Arguments
not previously advanced in the Algerian literature include the assertion that anarchy is
preferable to European rule, and that Muslims will prevail in battle if they place their
faith in Islam. Wuld al-Bara also notes that many of the scholars writing against
accommodation pointed to the persecution suffered by Muslims in Spain after the fall

of al-Andalus as evidence of the consequences of living under non-Muslim rule.

Shaykh Sidiya Baba’s 1903 Fatwa Encouraging Accommodation

Sidiya b. Muhammad Baba (d. 1924), like M@’ al-“Aynayn, was both a respected
Sufi leader and an erudite scholar.””" His grandfather Sidiya al-Kabir (d. 1868)
established a formidable commercial and diplomatic network based in Boutilimit in the
Trarza region of southwest Mauritania. David Robinson suggests in Paths of
Accommodation: Muslim Societies and French Colonial Authorities in Senegal and Mauritania,
1880-1920 that growing political instability in Trarza in the second half of the nineteenth
century, and the consequent threat to the influence and prosperity of the Sidiya
network, led Sidiya Baba to support French rule as a means of bringing peace and
stability to southwestern Mauritania.’” Shaykh Sidiya allied with Coppolani and then
with Gouraud, becoming instrumental to the planning and execution of France’s

expansion throughout Mauritania.

2! David Robinson, Paths of Accommodation: Muslim Societies and French Colonial Authorities in Senegal and
Mauritania, 1880-1920 (Athens: Ohio University Press, 2000), 178-93.
22 1bid., 183.
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In 1903, Sidiya Baba issued a fatwa arguing for the benefits of accepting French
rule.'” In this text, he responds to a brief question posed by the French, asking
whether or not Muslims are required to fight against the Christians in their lands. The
questioner notes that the Christians support rather than oppose the practice of Islam,
for example by appointing judges and organizing the judicial system, and that the
Muslims of Mauritania are as powerless as those of the eastern Maghrib (Algeria and
Tunisia) to wage an effective jihad. The first half of Sidiya Baba’s answer focuses
primarily on the permissibility, and advisability given the Mauritanian context, of
concluding a treaty with the French. He bases each component of his answer on an
excerpt from Khalil Ibn Ishaq’s (d. 776/1374) Mukhtasar, followed by commentaries on
this text by earlier scholars and by the shaykh’s own explanation of how the prescribed
terms and conditions for treaties apply to the Mauritanian context. At the end of this
first section, Sidiya Baba concludes that Muslims in Mauritania are exempt from the
obligation to wage jihad because of their obvious weakness and their lack of unity,
funding, and arms.

Sidiya Baba then states that just as Mauritanian Muslims are exempt from jihad,
so too are they excused for their inability to emigrate from their conquered
territories.'”* This inability is a result of the weakness of most or all of them, as well as
the lack of alternative regions with sufficient security and resources to render them

suitable destinations for emigration. Sidiya Baba cites the familiar Qur’anic verse (4:98)

12 Robinson, Paths, 90, 178-79. This text was first published in a French translation and later in Arabic.
The French translation, by Edouard Michaux-Bellaire, is based on a document provided by a French
administrator and appears to be the more complete version. The Arabic text is part of a longer
document recorded by a Shaykh al-Bashir b. Mubaraki (also spelled Mbarigi) detailing several exchanges
between Coppolani, Sa°d Bih and Sidiya Baba. E. Michaux-Bellaire, ed. and trans., “Une fetoua de Cheikh
Sidia, Approuvé par Cheikh Saad Bouh ben Mohammed El Fadil ben Mamin, frére de Cheikh Ma El Ainin,”
Archives Marocaines 11 (1907): 129-53; Ibn Habib Allah, al-Haraka al-Islahiya, 417-21.

12 Michaux-Bellaire, “Une fetoua de Cheikh Sidia,” 137-38; Ibn Habib Allah, al-Haraka al-Islahtya, 419-20.
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excepting those who are weak from the obligation to emigrate, followed by excerpts
from the exegetical works of al-Baydawi (d. 710/1310), a ShafiT theologian and jurist,
and al-NasafT (d. 710/1310), a HanafT scholar. Both exegetes explain that the verse
exempts from emigration those without the means to travel or knowledge of the
routes.

At this point Sidiya Baba notes that in addition to this exemption from the
obligation to emigrate, his mustafti’s description of the Christians in question is indeed
accurate. They do not oppose the practice of Islam, but have rather built mosques,
organized the judiciary, and promoted the public welfare by putting an end to thievery
and banditry and by fostering peace between warring tribes. The shaykh goes so far as
to suggest God has sent them as a mercy to his servants, and cites three additional
Qur’anic verses in support of cooperation with non-Muslim rulers. The first of these,
60:8, states that God does not forbid Muslims from dealing kindly with those who
neither fight against them nor turn them out of their homes, and that God loves those
who are just. This verse will recur in the other Mauritanian fatwds discussed below.

The second verse, Qur’an 3:28, is the same verse used by Algerian mufti Ibn al-
Shahid to justify continued residence in Algiers, and the applicability of which was
refuted by “Abd al-Qadir. Here Sidiya Baba cites only that portion of the verse (“Unless
you fear them greatly”) indicating an exemption from prohibited relationships with
non-Muslims on account of fear. He also notes that according to the Tafsir al-Jalalayn, a
popular work of exegesis by ShafiT jurists Jalal al-Din al-Suyti (d. 910, 1505) and Jalal
al-Din Mahalli (d. 864/1459), this verse applies to all areas in which Islam is not

powerful.
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The third verse is Qur’an 12:55, in which Joseph asks the Egyptian pharaoh to
appoint him guardian of the storehouses. Sidiya Baba cites al-NasafT’s explanation that
this verse indicates the legitimacy of accepting appointments from unjust leaders,
notes that other exegetes held similar views, and concludes the fatwa with a date and
signature. As “Abd al-Qadir had also argued against the use of this verse (in addition to
3:28) to justify allegiance to a non-Muslim ruler, Sidiya Baba’s arguments may be based
on pro-accommodation fatwds acquired by the French, specifically Coppolani, in
Algeria. While Robinson observes that the French had come to appreciate the
usefulness of these rulings in Algeria and thus solicited similar texts from the
Mauritanian scholarly elite, the connection may be yet more direct.'” It is conceivable
that Coppolani, raised in Algeria and fluent in Arabic, may provided Sidiya Baba with
actual copies of those fatwas issued in favor of French rule in Algeria.

Sidiya Baba’s ruling is followed by a brief endorsement by Sa“d Baih (d. 1917),
one of Ma’ al-“Aynayn’s younger brothers and a long-time ally of the French in Senegal
and Mauritania.”” Sa‘d Buh indicates his support for Sidiya Baba’s fatwa, adding only
that the Christians are amply supplied with men and resources and that they have
conquered vast territories in the east and west. Neither Sidiya Baba nor Sa‘d Biih refer
directly or indirectly to the fatwds of al-Wansharisi or al-Wahrant here.

Edouard Michaux-Bellaire, whose French translation of this text appeared in
Archives Marocaines in 1907, appended material from an additional Maliki commentary

on the Mukhtasar Khalil and concluded the article with his own analysis.'"” He noted

125 Robinson, Paths, 56.

126 On Sa°d Buh, see Robinson, Paths, 161-77. For the text, see Michaux-Bellaire, “Une fetoua de Cheikh
Sidia,” 140; Ibn Habib Allah, al-Haraka al-Islahtya, 420-21.

27 Michaux-Bellaire, “Une fetoua de Cheikh Sidia,” 140-53.
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that the arguments presented by Sidiya Baba were not novel, but rather very similar to
those advanced in the fatwas that Léon Roches, acting on behalf of General Bugeaud in
Algeria, was able to obtain from jurists in Qayrawan and Cairo in 1941; Roches also
obtained approval of these texts by the mufti of Mecca in 1942. Michaux-Bellaire
laments that as much as these texts support the peaceful acceptance of French rule,
they also maintain the ultimate superiority of Islam, continue to view Christians as the
enemy, and merely delay the pursuit of war until such time as the Muslims feel capable

of winning.

Sidiya Baba’s 1909 Letter Discouraging Jihad

In addition to the above fatwa, Sidiya Baba also wrote a number of letters urging
the peaceful acceptance of French rule in Mauritania. Ibn Habib Allah reproduces one
of these letters, in which Sidiya Baba implores the mujahid Sidi b. Habatt to cease
fighting and to sign a treaty with the Christians."® The shaykh employs many of the
same arguments as in the above fatwa, but with less recourse to authoritative legal
precedents. In addition to stressing the futility of jihad, he complains that the war
effort has cost lives and damaged Mauritania. He points to the peace and prosperity of
the siidan (‘blacks,” here the Senegalese), whom he argues have become more stable and
even more Muslim under French rule.

Sidiya Baba continues by stating that emigration is only obligatory where it is

not possible to practice Islam, and directs his reader to confirm this in the

"% [bn Habib Allah, al-Haraka al-Islahiya, 423-26. Wuld al-Bara (“Les théologiens mauritaniens,” 109 n. 82)
identifies the recipient as Sidi Muhammad wuld Ahmad wuld Habatt al-Ghallawi. This may be the same
Sidi Muhammad b. Habatt whom al-Nahw identifies as having writing a treatise titled FT hukm man
ghalaba ala watanihi al-Nasara, which is simply an abbreviation of the title of Asna al-matajir. Al-Nahwr,
Bilad Shingt, 331.
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commentaries of ShafiT scholars Ibn Hajar al-°Asqalani (d. 852/1449) and Ahmad b.
Muhammad al-Qastallani (d. 923/1517) on the ahadith contained in the Sahih al-Bukhari.
He then makes a direct reference to al-WansharisT's fatwdas on emigration by making a
distinction between the circumstances addressed in the Mi‘yar and those of
Mauritania.'" According to Sidiya Baba, not only did the Spanish persecute the
Muslims under their control, but emigration was easy for Iberian Muslims; they had the
option of moving to a kingdom within the peninsula, with a sultan and the power to
fight in the way of God.” The shaykh appears to have in mind the Nasrid kingdom of
Granada, even though it lacked power and was months away from surrender at the
time al-Wansharist wrote Asnd al-matgjir. Sidiya Baba concludes by advising his reader
to more fully consider the circumstances of his time and place, and by asking him to
put an end to his jihad, which has contributed to the spilling of Muslim blood. The
letter is dated mid-1327/1909, and Wuld al-Bara notes that Sidiya Baba distributed it

widely in Mauritania.”

Sa‘d Biith’s 1909 Letter to Ma’ al-“Aynayn
Earlier in 1909, Sa‘d Biih had also written a letter discouraging jihad, this one

directed to his brother Ma’ al-‘Aynayn."” The letter responds to arguments made by

' The mim of al-Miy‘ar unfortunately is missing in Ibn Habib Allah’s text, obscuring this reference (al-
Haraka al-Islahiya, 425). Although he refers only to the work as a whole, the context makes it clear that
Sidiya Baba must be referring specifically to al-WansharisT's Asna al-matdjir and the Marbella fatwa. This
is made more explicit in Sa“d Buh'’s letter, below, which this letter follows very closely in parts.

B0 “Fa-ama kalam al-Mi°yar wa tabi‘thi, fa-ma‘a taysir al-hijra ft bilad al-Andalus ila barr al-‘udwa, wa ma‘a wujid
td’ifat lahd sultan....” It is not entirely clear which ‘udwa, or ‘bank’ of the Mediterranean Sa‘d Biih has in
mind, but he appears to mean Nasrid Granada.

B Wuld al-Bara, “Les théologiens mauritaniens,” 109.

2 For the Arabic text, see Ibn Habib Allah, al-Haraka al-Islahiya, 427-49. For a French translation, see
Dedoud Ould Abdallah,, “Guerre sainte ou sédition bldmable? Nasiha de sheikh Sa’d Bu contre le jihad de
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Ma’ al-“Aynayn and his supporters, and although it was also widely circulated, it
appears not to have reached Ma’ al-“Aynayn himself."”* Sa‘d Bih titled the letter al-
Nastha al-‘amma wa’l-khassa fi al-tahdhir min muhdribat al-Faranisa, or “General and
Specific Counsel, Cautioning against Combating the French.” Sa°d Bih focuses
primarily on legal discussions pertaining to jihad, which are not relevant here, but his
treatment of emigration mid-way through the letter is significant. In the course of
denouncing the fighters’ practice of seizing property belonging to Muslims living under
French rule, Sa°d Buh defends these Muslims’ residence with reference to al-
WansharisT's fatwas:

Yes, there is a response in the Mi‘yar, in a writing authored by the compiler which he
called Asnd al-matdjir fi-man ghalaba ‘ala watanihi wa-lam yuhgjir. 1t is a well-researched
(mabhiith) response containing [several] studies and distinct cases, which should be
evident to anyone who has examined the Mi‘ydr. Yet the circumstances of the people of
al-Andalus are not like the circumstances of the zawdya (maraboutic groups), thus [the

ruling regarding] them may not be based on an analogy with [the former]."**
What is remarkable here is that neither Sa‘d Baith nor Sidiya Baba disputes the validity
of Asna al-matdajir; that is, they agree that Muslims were obligated to emigrate from al-
Andalus. What both authors are arguing against is the applicability of this precedent to
the Mauritanian case. That four centuries after al-Wansharist’s death these
Mauritanian scholars appear to have considered Asna al-matdajir to be the governing
precedent on emigration until and unless the fatwa’s inapplicability to new cases could
be established attests to the success of this fatwa in becoming authoritative for later

scholars.

son frére sheikh Ma al-Ainin,” in Le temps des marabouts, ed. Robinson and Triaud (Paris: Editions
Karthala, 1997), 127-53.

133 0uld Abdallah, “Guerre sainte,” 125-26. See also Robinson, Paths, 175.

3 Ibn Habib Allah, al-Haraka al-Islahiya, 439. This translation of zawdyd, or zwaya, is taken from Robinson,
Paths, 47.
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To establish this lack of applicability, Sa‘d Biih cites Egyptian Maliki jurist
Shihab al-Din al-QarafT’s (d. 684/1285) treatise on the issuance of court judgments and
fatwas."” One of the issues al-QarafT’s addresses is whether mugallid (follower) jurists
are bound to apply the rulings previously issued by mujtahids (jurists capable of
independently deriving new laws from the revealed sources), even when those earlier
rulings were based on customs that had prevailed at the time of the original ruling but
which are substantially different from the customs and practices of the mugqallid’s

136

time.” Al-Qarafi responds:

Applying these rulings which have been deduced on the basis of customs, even after
those customs have changed, is a violation of the scholarly consensus [on this matter]
and [demonstrates] an ignorance of the religion. Rather, for every legal matter which
is determined according to customs, its judgment changes as the custom changes, to
[the ruling which] is required by the new custom. This does not constitute a new
instance of ijtihad, but rather this is a principle which the scholars have thoroughly
examined and concerning which they have come to a consensus. Thus we are following
them in this, and not appealing to a new ijtihad.”’

Sa‘d Biih’s use of this passage confirms his recognition of Asna al-matdjir as highly
respectable and appropriate for its time, while asserting the necessity and legitimacy of
adjusting the legal outcome for a later case in which the same general rules are applied
to a different set of prevailing circumstances. He goes on to state that those who have
not emigrated are unable to do so, and reiterates the overwhelming power of the
Christians. In response to a call for at least the men to emigrate in order to join the
jihad against the French, Sa“d Biith counters that this would leave their women and

children unprotected in the hands of the Christians.

' Shihab al-Din Ahmad b. 1drTs al-Qarafi (d. 684/1285) was a prominent Egyptian Maliki scholar. DM,
128-130; SN, 1:270. Several editions of this treatise, on distinguishing between the work of the judge and
the mufti, have been published, including: Al-Qarafi, Al-Thkam fi tamyiz al-fatawa ‘an al-ahkam, wa-tasarrufat
al-gadi wa'l-imam, ed. Ahmad Farid al-Mazidi (Beirut: Dar al-Kutub al-‘Timiya, 2004).

% Al-QarafT, al-Thkam, 72. For a translation of the question and a discussion of this passage, see Sherman
Jackson, Islamic Law and the State: The Constitutional Jurisprudence of Shihab al-Din al-Qarafi (Leiden: Brill,
1996), 129-33.

¥ Ibn Habib Allah, al-Haraka al-Islahiya, 439. For this passage in al-Qaraf, see al-Thkam, 72.
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Although he does not explicitly address French policies toward the practice of
Islam in Mauritania, Sa°d Biih then cites the opinion of ShafiT jurist al-Maward (d.
450/1058), who held that if Muslims living in an infidel territory may manifest their

% Al-Mawardi even argued

religion, then that territory becomes part of dar al-Islam.
that residence in such a territory is preferable to migration because of the hope of
winning converts to Islam. While modern commentators have seen al-WansharisT’s
Asnd al-matdjir, and the positions adopted within the Maliki school as a whole, in stark
opposition to such a lenient ruling, Sad Biih clearly finds the two to be compatible.
The shaykh appears to be using al-Mawardr’s opinion to demonstrate the legal import of
one of the primary differences between those circumstances which had prevailed in al-
Andalus and those prevailing in Mauritania, which is Mauritanians’ freedom to
manifest Islam. The reasoning behind this connection is more clearly spelled out in the
above letter by Sidiya Baba, in which he states that the Andalusis were unable to
practice Islam while being perfectly capable of emigration.

Sa‘d Biih concludes his letter to Ma’ al-“Aynayn by urging him to return to
scholarly pursuits and to abandon his quest to expel the French, which he asserts is

surely as futile as attempting to return milk to a teat. The letter is dated in early

1327/1909.

Murabbih Rabbuh’s Fatwa on the Obligation to Emigrate
In 1344/1925, M3 al-“Aynayn’s son Muhammad al-Mustafa Murabbth Rabbuh (d.

1942) authored a fatwa in response to a group of travelers who wished to understand

%8 Ibn Habib Allah, al-Haraka al-Islahiya, 443. On al-Mawardi’s opinion, see also Khaled Abou El Fadl,
“Islamic Law,” 150.
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the evidence for the prohibition on residing with the infidels.”” The substantial text is
titled Sawlat al-karr wa-malja’ al-farr fi tahrim al-igama ma‘a al-kuffar, or “The Advance
Assault and Base of Retreat, on the Prohibition of Residence with the Infidels.”**
Unlike in the other Mauritanian texts discussed above, hijra is the primary focus of this
fatwa rather than serving as just one component of a discourse on jihad. The author
supports the obligation to emigrate and draws heavily on the writings of al-Wansharisi
and al-Tusli to make his case.

Murabbih Rabbuh begins and ends with original material, but the majority of
the fatwa consists of excerpts from the work of these two earlier scholars. In his
introduction, Murabbth Rabbuh cites Qur’an 9:23-24, along with ShafiT exegete Fakhr
al-Din al-Raz1’s (d. 606/1209) commentary on these verses, in order to stress Muslims’
obligation to prioritize religion over such worldly interests as commerce, property, and
even close familial ties, especially as regards family members who are more committed
to unbelief than to faith. He then cites the last part of Qur’an 60:9, most likely in
response to Sidiya Baba’s citation of Qur’an 60:8, but without an explicit comment to
this effect. Qur’an 60:8 and the first half of 60:9 state that God only forbids Muslims
from dealing kindly with those who fight them in their faith and drive them from their
homes, or who support others in these pursuits; the end of verse 60:9 states that those
who do ally with such people are wrongdoers. Thus, while Sidiya Baba interprets the
French to be among those who do not fight Muslims in their faith or drive them from

their homes, and views this verse as supportive of the permissibility of formal relations

¥ The text is reproduced in Ibn Habib Allah, al-Haraka al-Islahiya, 457-68. Murabbih Rabbuh states that
the travelers posed to question to an unspecified individual, who referred the question to him.

1 The title is a play on al-karr wa'l-farr, a battle technique of advance and retreat. Sawlat al-karr is
literally ‘the assault of the attacker.” While ‘malja’ al-farr’ could also mean ‘the refugee’s sanctuary,” given
the context it appears to mean the place to which a military unit retreats to regroup after an advance.
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with them, with this citation Murabbih Rabbuh offers a counter-argument that the
French are indeed implicated in these actions, that these verses affirm the prohibition
on relations with them, and that the consequences of violating this prohibition are
severe. Fakhr al-Din’s commentary here includes an explanation of this verse given by
the Companion Ibn “Abbas, who states that the end of 60:9 means that such Muslims are
polytheists like those with whom they have allied; this is because of their contentment
with polytheism, and the fact that contentment with unbelief is unbelief.

After setting a tone very reminiscent of ‘Abd al-Qadir’s own treatise, Murabbth
Rabbuh then reproduces most of the section treating “Those living with the infidel
enemy” from al-TustlT's Ajwiba to ‘Abd al-Qadir, discussed above. He acknowledges his
source, and proceeds through the text in the same order as had al-Tusali. As the latter
had drawn much of his own material from al-Wansharisi, most of this section of
Murabbth Rabbubh is also taken from Asnd al-matgjir. This includes al-Wansharist’s
discussion of the ability to undertake emigration, the hadith reports related to
emigration and the question of their mutual compatibility, the concurrence of evidence
from the Qur’an, sunna, and scholarly consensus as to the prohibition on living in
infidel territory (with a note that this is in the Mi‘yar), and the analogy between
converts to Islam in dar al-harb and conquered Muslims. Murabbih Rabbuh’s primary
omissions from al-TusilT’s text are those sections treating the various opinions and
proof-texts related to the status of conquered Muslims’ lives and property. The
Mauritanian scholar ends this section with al-TustlT’s ruling declaring the property of

Muslims residing under French rule to be licit because of their payment of the jizya to



300

their conquerors, and with Ibn ZikrT's ruling that if such Muslims fight against other
Muslims, they should be fought and killed.

In the next major section of his fatwa, Murabbih Rabbuh reproduces material
directly from Asna al-matajir, and likewise acknowledges his source, giving the full title,
author’s name, and date of the fatwa. Some of the material here is redundant for
having already been cited by al-Tusdli, although the author minimizes this repetition.
Murabbth Rabbuh includes excerpts from al-WansharsT’s sections on the definition of
‘weakness’ as an exemption from the obligation to emigrate and as used in the Qur’anic
verses prohibiting alliances with non-believers, Ibn Rushd’s statement that hijra will
remain an obligation until the Day of Judgment, and on ahadith supportive of this
obligation. Murabbth Rabbuh ends this section with a passage reiterating the
obligation to emigrate for anyone capable of doing so, even if this entails hardship, and
condemning those who are capable of emigrating but who contentedly remain living
with unbelievers.

Following these excerpts, Murabbih Rabbuh presents a number of additional
arguments taken from a variety of sources. He begins with Fakhr al-Din al-RazT’s
commentary on Qur’an 8:74, which designates those who fight and emigrate in the way
of God to be the true believers. Fakhr al-Din states that if believers are living in infidel
territory, and believe they might weaken the enemy by leaving, then they must do, as
their case will become analogous to that of the earliest Meccan Muslims who emigrated

to Medina.'"

! Murabbih Rabbuh does not pursue the implications of this analogy, which restricts the extension of
the Companions’ obligation to emigrate to later cases by identifying the realistic potential to weaken the
enemy as the “illa (effective cause) for this obligation.
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Murabbih Rabbuh then offers a succinct summary of the conditions under
which a Muslim territory becomes non-Muslim territory, according to the four schools
of law. He states that for Malik, dar al-Islam becomes dar al-harb when the infidels’ laws
are applied, and that al-ShafiT and Ibn Hanbal agreed with this. For Abi Hanifa, the
change in status occurs when all three of the following are true: the infidels’ laws are
in force, the territory is separated from dar al-Islam, and Muslims and dhimmis lose their

142

former protections."”” Murabbih Rabbuh does not comment, but presumably held
Mauritania to have become dar al-harb. While the early scholars disagreed as to the
legal status of conquered territory, he states that they agreed that the property of
Muslims living in dar al-harb could be legitimately seized as booty.

The author then cites a treatise on the conduct of war by Muhammad Ahmad al-
SandsT al-Khattab1.'"’ This passage warns Muslims to beware of hypocrites (as in Qur’an
9:8) and predicts divine punishment for those who prioritize worldly over religious
interests (Qur’an 2:16) or who die rejecting faith (Qur’an 2:161). Apparently still
quoting al-Santisi, Murabbih Rabbuh then states in no uncertain terms that those who
aid the infidels in fighting against Muslims are undoubtedly apostates. He asks
rhetorically what kind of unbelief could be greater that working for the humiliation of
Islam and the glorification of unbelief, and who should be called apostates if not these
very apostates.

Murabbih Rabbuh then returns briefly to al-Tuslt and al-Wansharist. From the

Algerian’s second response to ‘Abd al-Qadir, he cites al-Waryagli’s opinion (but, like al-

Tusaly, attributes it to al-Zayyati) that Muslims in dar al-harb must be fought and that

142 See Khalid Abou El Fadl, “Islamic Law,” 161-62.
' Bughyat al-musa‘id ft ahkam al-muhahid; 1 have not been able to identify this author or work.
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their money may be taken as booty. Murabbih Rabbuh softens al-Waryagli’s opinion
here by describing the Muslims in question as those who spy and fight for the enemy,
and by quoting al-Waryagli as stating that they should be fought, rather than that they
should be killed. In contrast to this softening, the Mauritanian then reduces al-
WansharisT’s nuanced discussion on property to an unequivocal statement that
according to the Mi‘yar, those who remain in dar al-harb do not possess valid ownership
of their property or children. The language used here makes clear that Murabbih
Rabbuh has summarized al-WansharisT’s discussion as it is found in al-TusalT’s fatwa.

The author concludes with commentary on a few additional Qur’anic verses
warning believers not to obey unbelievers (3:149) or to ally with those who fight
against Muslims in their faith (60:9), and warning of a grievous fate for the hypocrites
(4:138-39). In this second mention of Qur’an 60:9, Murabbth Rabbuh draws on Isma’il
Haqqt al-Bursali (d. 1724)’s exegetical work Rith al-Bayan, which directly links this verse
to Qur’an 4:97, the verse most often cited in support of the obligation to emigrate.
Verse 60:9 states that those who ally with the prohibited class of non-believers are
‘zalimiin,” wrongdoers or oppressors, while in 4:97 the angels reprimand those who had
been oppressing themselves (zalimi anfusihim) by not emigrating away from the source
of their torment. Murabbih Rabbuh thus ends with another counter to Sidiya Baba’s
use of 60:9, which at the same time reinforces this classic proof-text for the obligation
to emigrate.

Murabbih Rabbuh’s fatwd thus draws heavily on the fifteenth-century
Moroccan-Iberian and nineteenth-century Moroccan-Algerian legal discourses on the

obligation to emigrate, while also responding to elements unique to the Mauritanian
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discourse. The Mauritanian context is also suggested in the author’s very choice to
quote extensively from al-TuslT’s fatwds, even when the latter is in turn reproducing
material form Asna al-matdjir, and to give second billing to direct citation of al-
Wansharist's work. While recognizing the Mi‘yar as a foundational source of
authoritative precedents, as M3’ al-‘Aynayn’s son and political successor Murabbih
Rabbuh would also have found the fatwas written and received by ‘Abd al-Qadir to be a

useful lens through which to interpret and apply those precedents.

Al-Busadi’s Fatwa on Property

Mauritanian scholar Muhammad °Abd Allah b. Zaydan al-Busadi (d. 1353/1934)
authored an extensive treatise, in the form of a fatwa, refuting one of the central
analogy on which al-WansharTsT's Asna al-matadgjir is based. Although this is one of the
most remarkable Maliki texts from any era related to the obligation to emigrate, both
author and fatwa have remained obscure. In two manuscript copies of the treatise
extant in Morocco, the author’s name is recorded as Muhammad “Abd Allah b. Zaydan
al-B(u)sati** and as Muhammad “Abd Allah b. Zaydan b. Ghal b. al-Mukhtar Fal al-Basadi
al-Ansari.'” In a recent article on Mauritanian scholars in the Hijaz, Ahmad Salem Ould
Mohamed Baba confirms the latter spelling; this is the only published reference to this

figure I have been able to locate.'

'** Hasaniya Library (the ‘Royal Library’, Rabat) ms. 12438.3, folios 164a-176b. Name appears on folios
175b and 176b.

5 Mu’assasat al-Malik ‘Abd al-°Aziz Al Sa‘td (the ‘Saudi Library,” Casablanca) ms. 440, entire manuscript.
Name appears with the title prior to the start of the text on the first folio.

6 Ahmad Salem Ould Mohamed Baba, “Dawr al-‘ulama’ al-Shanagita fT al-thaqafa bi’'l-Mamlaka al-
‘Arabiya al-Sa‘lidiya fT “ahd al-Malik Sa“tid b. °Abd al-Aziz,” Al-Dara 4 (2006): 317-343 (accessed online at
www.aldarahmagazine.com). The authors of the manuscript catalogue for the Saudi library in
Casablanca admit being unable to definitely identify the author, and incorrectly suggest he might be
Ghali b. al-Mukhtar Fal al-ShingitT al-Busadi (d. ca 1243/1827), who is actually the author’s grandfather.
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Ould Mohamed Baba counts Muhammad “Abd Allah b. Zaydan b. Ghalt al-Busadi
al-Shinqitt as one of the most important scholars of his age in the fields of
jurisprudence and linguistics. His nisba probably does not refer to the town of Shinqiti
itself (Fr. Chinguetti), but to the Adrar region of northern Mauritanian or to “the
intellectual world emanating from Shinqiti.”**" The jurist was educated in eastern
Mauritania in the schools of the Busadi tribe and in the home of his grandfather, Ghalt
b. al-Mukhtar al-Busadi. Al-Busadi was linked for a time with Ma’ al-“Aynayn, prior to
travelling eastward; he remained in Cairo for some time on his way to Mecca, where he
taught and debated for an unspecified period until his death there in 1353/1934. Ould
Mohamed Baba does not indicate when al-Busadi left Mauritania, but this appears to
have been sometime between a 600-family hijra to the east organized in 1326/1908 by a
number of other Busadis of the Ghuzfiya (Gudfiya) sufi order, and another wave of

8 1t is also unclear

emigration after 1353/1934, both in response colonial occupation.
whether al-Busadi meant his journey east to be an act of hijra or whether this was
simply an extended hajj which led to continued residence in Mecca. Ould Mohamed

Baba describes al-Busadr’s position toward the French as reformist and similar to that

of Sa°d Bith and Sidiya Baba, as demonstrated by al-Busadt’s well-known fatwa, Tahrim

See al-Qadird, et al., Fihris al-makhtitat, 1:324-25. Another online source, the MuSjam al-Babatin li-shu‘ara’
al-‘Arabiya fi al-qarnayn al-tast ‘ashar wa’l-‘ashrin (www.almoajam.org), lists al-Busadi under “Muhammad
Abd Allah b. Ghali (d. 1933)” and describes him as a jurist, poet, and sufi.

7 For this definition of Bildd Shingtt, see Ghislaine Lydon, On Trans-Saharan Trails: Islamic Law, Trade
Networks, and Cross-Cultural Exchange in Nineteenth-Century Western Africa (Cambridge, Cambridge
University Press, 2009) 82.

8 On this emigration, see also Wuld al-Bara, “Les théologiens mauritaniens,” 102, Coppolani’s assassin
was a member of the Ghuzfiya.
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nahb amwal al-mu‘ahidin lil-Nasard, “Prohibition on Plundering the Property of those
under Treaty with the Christians.”"*

This must be the same text which in one of the Moroccan manuscripts is titled
Jawab ‘an hukm Allah Ta‘ala fr mal al-Muslimin min al-Shanajita al-muqimin fi ard al-harbiyin,
“Response Regarding the Legal Status of the Property Belonging to Shingiti Muslims
Living in non-Muslim Territory.”** An edition of the text based on the Moroccan
manuscripts appears as Appendix E. Although the fatwa deals primarily with the
contested issue of whether or not conquered Muslims’ property remains inviolable if
they do not emigrate, in refuting the primary proof-text for the violability of this
property, al-Busadi also refutes the legitimacy of al-WansharTsT’s analogy between
converts to Islam in dar al-harb and conquered Muslims, upon which the latter’s
obligation to emigrate is partially based. The author also addresses emigration more
directly near the end of the fatwa.

The context for the ruling appears to be a heated debate among Mauritanian
scholars and resistance leaders regarding the status of the property of those Muslims
remaining under French rule. Wuld al-Bara notes that some of the scholars who were
demanding that Muslims emigrate from the earliest-conquered regions of Mauritania
went so far as to authorize and incite the pillaging of communities which refused to

relocate.” The situation became such that even Ma’ al-Aynayn, who had ruled that

non-emigrants’ property was licit in his Hidaya, authored a letter urging a group of

' Despite being ‘well-known’ I have not yet located any reference to this text in the literature on
Mauritania.

1% Saudi Library copy; the Royal Library version is given a similar title in the card catalogue, but the text
itself is untitled. See Appendix E.

*'Wuld al-Bara, “Les théologiens mauritaniens,” 102.
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mujahidiin to fight the French, but to be careful not to seize property from those

Muslims who are legitimately exempt from the obligation to emigrate."

Summary of al-Busadi’s Text

Al-Busadi addresses his fatwa directly to his mustafti, reminding him that he has
asked about God’s judgment concerning the property of those Shinqiti Muslims who are
living in enemy territory (438). In a show of pious modestly, he protests that perhaps
he is not up to the task of pronouncing on such a difficult matter. He cites Ibn al-
‘Arab1’s complaint, taken from Asna al-matdjir, that this was originally a Khurasani issue,
and thus a difficult one for later Maliki mugqallids left without precedents to follow.
Nonetheless, al-Busadi admits that he has an obligation to give counsel and not to
remain silent while the truth is reviled. He writes that he is thus presenting his
thoughts on the matter to the scholarly community in order to clarify and remedy;
presumably he is referring here to elements of the prevailing legal discourse.™ It
becomes clear later that al-Busadi is writing to an opponent with whom he disagrees,
he had probably not “asked” about status of non-emigrants’ property so much as
challenged al-Busadi to defend his own position (441).

The author’s seemingly modest reference to Ibn al-‘Arabi is quickly revealed to
be the beginning of a sustained critique of the analogy between converts and
conquered Muslims so prevalent in pro-emigration fatwas. Al-Busadi states that every
later jurist whose discussion of this issue he has consulted agrees that there is no

opinion attributed to the earlier jurists which makes licit the property of conquered

521bid., 102-103.
'3 His term for reviling the truth, tayir al-haqq, an uncommon word from the same root as Mi‘yar, may
also be an allusion to his opponent’s work.
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Muslims - neither in an explicit text, nor as an extrapolation of an explicit text. They
also all agree that those incapable of emigration retain the inviolability of their
property.

Rather, he states that the scholarly disagreement is only with regard to those
whose residence in conquered territory is voluntary. On the one hand, some hold this
property to be licit. They base this ruling on an analogy with the case of one who
converts to Islam and has not yet established ownership of his property by bringing it
to dar al-Islam. This property is licit according to Ibn al-Qasim’s narration of Malik
opinion, which is the commonly accepted opinion within the school. On other hand,
some scholars hold this property to be inviolable. This group reasons that the
conquered Muslim’s property was inviolable prior to the change in status of his
territory, and that residence in dar al-harb does not remove this pre-existing
inviolability. Furthermore, they hold the analogy between these two cases to be invalid
because of the disparity between them. Al-Busadi notes that more than one scholar has
chosen and relied upon latter this opinion, which is the correct one, despite not having
done the analysis of it justice. He is certainly referring here to al-Wansharist's
treatment in Asnd al-matajir of Ibn al-Hajj’s distinction between these two cases," but
al-Busadi also appears to be criticizing Ibn al-Hajj for not having properly explored and
established the implications of this distinction.

Establishing this distinction is the task to which al-Busadi devotes the majority
of his treatise. It should be noted prior to examining the particulars of his critique that

al-WansharisT and Ibn Rabt* do not actually use the term giyas (analogical reasoning) to

% See Appendix A, 364-67.
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describe their assimilation of the status of conquered Muslims to that of converts to
Islam in dar al-harb. Rather, Ibn RabT explicitly refutes the allegation that he is basing
an analogy on the opinions of prior scholars, acknowledging that a proper analogy
should only be based on a ruling derived from a scriptural proof-text or scholarly
consensus. Although al-WansharTsi omits the first sentence of Ibn Rabi”’s argument, the
remainder of his predecessor’s defense of his reasoning appears in Asna al-matdjir as the
section explaining that the case of the conquered Muslims is really just another
manifestation of the case of the converts.” This assertion that the two cases are just
two concrete instances of the same abstract case (Muslims in non-Muslim territory) is
meant to establish that the reasoning employed does not constitute giyas. Thus, in
arguing below that the analogy between these two cases is not a valid one, al-Busadi is
first implicitly asserting that this reasoning is in fact giyas and can be judged by the
rules for applying this method of legal reasoning. Nonetheless, rather than critique the
use of earlier scholars’ opinions as the source of the original ruling from which this
analogy is drawn, al-BusadT’s critique centers on the disparities between the original
and new cases.

Prior to delving into the specifics of his argument, al-Busadi first justifies the
very act of questioning an earlier scholar’s interpretation (438-40). He quotes a number
of jurists’ statements to the effect that it is possible for later scholars to be more
knowledgeable on certain points than earlier scholars, and that arguments must be
evaluated on the strength of their evidence rather than simply accepted for being the

opinions of particular exemplars. Al-Busadi asserts that the decision to assimilate these

% See Appendix A, 353-55.
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two cases is one such opinion that must be thoroughly evaluated, and he is doing
nothing more than expressing his own opinion on the matter, as previously stated.
That al-Busadi feels the need to justify revisiting this analogy, while other scholars
clearly felt free to critique other aspects of rulings on emigration, demonstrates the
extent to which this conflation of conquered and convert Muslims had been accepted
as doctrine by the time he was writing.

Al-Busadi then introduces his argument by stating that this analogy is invalid on
two counts, because of the disparity between the new and original cases and because
the rule derived from this analogy contradicts a clear text already governing the
original case (440). He proposes to expand upon these two points following an
explanation of the components of giyds, how those components have been applied to
the current analogy, and how they are applied in an alternate analogy offered by al-
Busadi.

The standard components of giyas are four: 1) the asl, or original case; 2) the
hukm al-asl, or rule governing the original case; 3) the far‘, a ‘branch’ or new case in
need of a ruling; and 4) the “illa, or effective cause, which is the rationale for the ruling
attached to the original case, is common also to the new case, and the presence of
which then justifies extending the original case’s ruling to the new case. In the existing
analogy, 1) the asl is the convert’s property and children prior to his bringing them to
dar al-Islam; 2) the hukm is that they are licit; 4) the “illa is the convert’s residence in dar
al-harb, and the alliance with infidels that this entails; and 3) the faris the property and

children of one is a Muslim originally, but who voluntarily resides in dar al-harb.
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In the counter-analogy (441), the original case and its ruling are the same as in
the original analogy; that is, al-Busadi accepts that the property and children of a
convert to Islam in dar al-harb are licit. As for the “illa, he intends to offer textual and
rational evidence demonstrating that it has been misidentified and misapplied. Al-
Busadi states that prior to examining this evidence, he will first reproduce the
argument of the ‘analogists’ (hereafter a synonym for his opponents), then bring forth
anumber of scholars’ opinions which he sees as calling into question the validity of this
analogy.

The ‘analogists’ are represented by al-WansharisT (441-42); the passage al-Busadi
uses to set forth the existing analogy is the same section of Asna al-matdgjir referred to
above," in which al-WansharTsi explains that the earlier jurists did not encounter this
particular case and thus spoke of Muslims in non-Muslim territory in the abstract, and
that when the new case arose after the fall of Sicily and parts of al-Andalus, the later
jurists found the new case of conquered Muslims to be equivalent in all respects to the
previously-discussed case of the converts. Al-Busadi states that al-Wansharisi also
mentions a counter to this analogy, meaning the opinion of Ibn al-Hajj,"’ but that this
opinion was not properly explored.

Al-Busadi then begins his discussion of the €illa in the original analogy,
contending that it has been misidentified (442-43). The analogists hold that the illa for
declaring converts’ property to be licit is their alliance with infidels; this position is
evidenced by al-WansharisT's statement that the later scholars “did not see a difference

between the two groups, because they are as one with respect to their alliance with the

1% Appendix A, 353-55.
7 Appendix A, 364-67.
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enemy ...”"** Yet the identification of this alliance as the ‘illa common to the original
and new cases contradicts the analogists’ assertion that this alliance was nonexistent
during the first several centuries of Islam and that it did not arise until after the

> Al-Busadi argues that alliance with the enemy

extinction of the master mujtahids.
cannot be the “illa for the original case if it was nonexistent when that original case was
discussed by the early masters.

Al-Busadr anticipates the counter-argument that what the analogists might
have meant is that a different type of alliance with the enemy arose after the fall of
Sicily and part of al-Andalus (443). He states this is incorrect, as the two types of
alliance are exactly the same. If it is asserted that in the first case, residence in enemy
territory precedes the convert’s being Muslim, whereas in the second case the man’s
being Muslim precedes his residence in enemy territory, this is a difference in what
preceded the man'’s residence, not a difference in the nature of that residence itself.
Rather, in both cases the offending residence is subsequent to the man’s being Muslim;
this is obvious in the new case, and is true of the original case because the man only
becomes a Muslim in non-Muslim territory after he converts and the laws of Islam
come to apply to him. Thus, both the original and the new cases are instances of a
Muslim residing voluntarily in dar al-harb after being Muslim.

Al-Busadi then highlights a second portion of the cited passage from Asna al-
matdjir, in which al-Wansharis1 asserts that the early masters only discussed the case of

the convert, that there is no doubt that they did not turn their attention to new case,

and that the new case concerned Muslims as to whose legal status the early jurists were

1% Appendix A, 355.
1 Appendix A, 3554.
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silent (443-44).' The author’s point here is to establish that the analogists explicitly
acknowledge that this analogy, and specifically the above-identified illa, is their only
evidence for declaring the property of conquered Muslims to be licit. Once this is
established, according to al-Busadi, there can be no recourse to any other “illa, nor any
appeal to additional evidence, should he successfully prove this “illa to be invalid.

After having established the position of the analogists, al-Busadi cites a second
lengthy passage appearing in Asnd al-matajir, this time as an example of earlier scholars’
opinions which call into question the validity of their analogy (444-45). In the selected
passage, taken from his “Aridat al-ahwadhi, Ibn al-°Arab states that there was scholarly
disagreement as to the status of the convert’s property. He then proceeds to review the
arguments and supporting evidence of Malik, al-ShafiT, and Abt Hanif3, and explains
that the disagreement centered on two issues: whether or not the guarantor of
inviolability for a Muslim’s property is his being Muslim or his being in dar al-Islam, and
whether or not harbis can possess true ownership.'

Al-Busadi makes two initial notes and three arguments on the basis of this
passage. First, he cautions the reader not to interpret this passage as suggesting that a
property owner must remain powerful in order to maintain the inviolability of his
property once he has established that inviolability in dar al-Islam (445-46). This is
known not to be correct, as an explicit proof-text supports the continued inviolability
of the property of Muslim prisoners of war. Even property seized from Muslims by
harbis remains the rightful property of those Muslims. Rather, the correct position is

that any property obtained while an infidel must be brought to dar al-Islam in order for

1 Appendix A, 354-55.
't Appendix A, 359-60.
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legal possession of that property to be established; it is the former infidel’s state of
unbelief at the time of acquisition which makes the property licit.
Second, even if statements such as “the guarantor of inviolability is being in

Muslim territory,” and “the Muslim does not have real ownership if he is among them,”
were taken to mean that Muslims must reside indefinitely in Muslim territory in order
to maintain the inviolability of their property, this would produce another
contradiction in the analogists’ reasoning (446). These very statements from the
master mujtahids would then apply directly to the case of the conquered Muslims; yet
not only has it already been established that the analogists claim no such directly
applicable text, but if convert and conquered Muslims had been addressed in the same
authoritative text, an analogy could not be drawn in which the converts are claimed to
be an earlier precedent which could govern the later case of the conquered Muslims.

Al-Busadr’s three arguments on the basis of this passage are fairly
straightforward (446-47). The first argument, based on Malik’s statement with regard
to the convert in dar al-harb that “his property may be taken, until he establishes legal
ownership of it within Muslim territory,” is that the property of converts only becomes
inviolable once it is brought to dar al-Islam. The second argument, based on Ibn al-
‘Arabt’s explanation that the scholars disagreed as to whether territory or religion
guarantees inviolability, is that this disagreement specifically pertains to the
obtainment of inviolability for previously violable property. The author explains that
this is a different question from that of what factors might cause a loss of inviolability
for property which is already protected. Al-Busadt’s third argument, based Ibn al-

‘ArabT’s discussion of the scholarly disagreement regarding the harbi’s ability to possess
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valid ownership, is that this disagreement related only to property acquired while an
infidel, not to property acquired while Muslim.

Al-Busadi then uses these three arguments to refute the validity of the “illa that
his opponents have assigned first to the rule governing the convert’s property, and by
extension, to that governing the conquered Muslim’s property (447-48). Malik’s
position that a convert’s property is licit prior to his establishment of ownership within
dar al-Islam means that this property, which was already licit, remains licit until it is
made inviolable. The convert’s residence in dar al-harb cannot be the ‘illa for the
violability of this property, because for this to be true, one of two false propositions
would have to be true. Either residence in dar al-harb is the illa for the origination of
this ongoing violability, or (thinking ahead to the new case) it is the illa which requires
that inviolable property becomes violable. The first proposition is not possible because
the violability of the man’s property precedes his residence - according to the
argument that he is not a Muslim residing in dar al-harb until his conversion - and an
effect cannot precede a cause; thus, the man’s sudden residence cannot be the reason
for the pre-existing and continuing violability of his property. As for the second
proposition, that this residence is the “illa for making something previously inviolable
violable - which would work for the new case of conquered Muslims - this is not
possible for the case of the convert, because his property is not inviolable prior to his
establishing valid ownership of it in dar al-Islam. It is thus rationally impossible for a
Muslim’s residence in enemy territory to be the effective cause for the ruling that his

property is licit.
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Nor is it possible, al-Busadi continues, for residence in dar al-harb to be a legal
obstacle (man‘) preventing the convert’s property from being inviolable (448). This is
likewise because such an obstacle cannot block something that does not yet exist, and
the convert’s property has not yet become inviolable prior to his bringing it to dar al-
Islam. Rather, this is a case of an original absence of a condition which would bring
about inviolability, not the presence of a hindrance blocking that inviolability.

After some further elaboration, al-Busadi declares that the only possible “illa for
the violability of the Muslim’s property in the original case is the man’s state of
unbelief which preceded his conversion and thus necessarily preceded his residence as
a Muslim in dar al-harb (449). This unbelief is an attribute present only in the original
case, and thus this “illa is restricted to the case of the convert and may not be extended
to the case of the conquered Muslim, who was at no prior point an unbeliever.
Furthermore, if the effective cause for a ruling is not shared between two cases, then
no analogy can be made between them (450).

Once this disparity between the two cases is established, al-Busadi pursues his
second primary critique of the analogy drawn between these two cases, which is that
the “illa identified by the analogists for the original ruling is contrary to its “illa as
expressed in a clear textual precedent (450-51). Al-Busadi begins by reiterating a point
first made in his discussion of Ibn al-“ArabT’s passage identifying the two points of
scholarly disagreement as to the convert’s property. Malik’s position was that harbis
(such as converts prior to conversion) do not possess legally valid ownership of their
property. This lack of true ownership is the reason for the lack of inviolability of any

property a convert acquires prior to his conversion. This previously acquired property
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can be made inviolable by establishing ownership of it in dar al-harb. As for property
acquired after conversion, as a Muslim his ownership of that property is valid and it is
inviolable.

This conclusion is supported by two types of evidence. First, in his Mukhtasar,
Khalil states that if a mother is an infidel at the time of birth, her child may be enslaved
(450-51)."" By extension, property is likewise licit if obtained while the owner is an
unbeliever. More importantly, at least two commentators on Malik’s declaration that
the convert’s property may be taken as booty agree that early Maliki jurist Aba al-
Hassan'® explained that this applied only to property acquired while an infidel.

Thus, the real “illa for the violability of converts’ previously acquired property is
unbelief; as for their residence in dar al-harb, al-Busadi asserts that with respect to
inviolability of property, this is an inconsequential attribute with no legal effect (451).
At the same time, he grants that such residence may be relevant to questions of sin and
thus produce legal effects such as censure, the rejection of testimony, and
disqualification from holding religious appointments.

Al-Busadi then addresses the implications of this change of “illa for the analogy
between converts to Islam in dar al-harb and non-emigrant conquered Muslims (451-
52). The original case should in fact be the legal status of converts’ property which was
acquired after they became Muslims, and the hukm is that this property is inviolable. If
this rule is applied to the new case, it is therefore evidence for the continued

inviolability of conquered Muslims’ property, as that property too was acquired while

162 Al-Tustl’s second answer to “Abd al-Qadir also includes a practical discussion of this rule. Al-Tustli
explains that even if a father converts prior to the birth of his child to a still-infidel woman, that child
follows her status and may be enslaved. Only after she converts are her children born inviolable
Muslims. Tunisian National Library ms. 2418, folio 15b.

' This may be Aba al-Hasan al-Qabisi (d. 404/1014), and early Tunisian Maliki scholar.
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Muslim. Thus, what the analogists have claimed is evidence in their favor is actually
evidence against them.

In order to further clarify this point, al-Busadi states the confusion arises from
the erroneous belief that the guarantor of inviolability for a Muslim’s property is his
being Muslim (452). Rather, it is made clear from the statements of Malik that this
property is made inviolable by establishing ownership of it within dar al-Islam. For
Muslims who convert in dar al-Islam, that territory immediately provides inviolability.
For Muslims who convert outside of Muslim territory, it is not the case that their
property would be inviolable by virtue of their merely being Muslim were it not for the
removal of that inviolability because of their loyalty to infidels. On the contrary, their
property is not inviolable until they establish ownership in dar al-Islam.

Al-Busadri states that he has belabored this point in order to make clear that the
analogy as it has been presented by his opponents in essence makes the property of a
conquered Muslim, whose ownership of that property has been established in dar al-
Islam, equivalent in status to the property of a harbt (Muslim or not, as converting does
not change the status of previously acquired property), merely on account of the non-
emigrant Muslim’s commission of the sin of living in dar al-harb (453-54). Not only has
it been demonstrated above that this is an invalid analogy, but it is also well known
that the property of a Muslim cannot be made licit merely by his commission of an act
of disobedience to God. Al-Busadi notes that this rule is discussed in legal works under
monetary penalties, and that only unbelief should render a Muslim’s inviolable

property licit.
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Al-Busadt then addresses the practical implications of declaring conquered
Muslims’ property to be licit (454). He asks if this would mean asserting that most or all
such Muslims are capable of emigrating, or if it would mean considering licit the
property of those Muslim who are unable to emigrate, even though it has been asserted
that it is the failure to emigrate if required to do so that makes a Muslim’s property
licit. Or, he continues, would one attempt to distinguish between those capable of
emigration as opposed to incapable? Or assume that their being mixed together is no
obstacle to seizing this population’s property? Al-Busadi’s challenge here may be in
part a response to the impracticalities of implementing Ma’ al-“Aynayn’s call, noted
above, for the mujahidiin to be careful not to pillage the property of those Muslims who
are exempt from the obligation to emigrate.

The author then returns to his argument that the analogy presented by his
opponents contradicts clear texts from the earliest Maliki scholars (454-55). Al-Busadt
reproduces the passage from the Sama Yahya, included in Asna al-matdjir, which Ibn al-
Hajj had used to support the distinction between Muslims who had previously been
infidels and those who had not.'** In this passage, Yahya b. Yahya (d. 234/848) asks
Malik’s disciple Ibn al-Qasim (d. 191/806-7) about those Muslims who remained in
Barcelona after it was conquered by Christians in 185/801. Although these Muslims
sought to protect themselves by assisting their conquerors in fighting other Muslims,
Ibn al-Qasim responds that because they are still Muslim, they are to be judged as
illegitimate rebels, and their property is not licit. Al-Busadi states that this is an

explicit and specific text from an early Maliki authority supporting the principle that a

'% For this passage and notes, see Appendix A, 365-66.
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Muslim’s property, if already established as inviolable, remains inviolable even if the
Muslim owner subsequently resides in dar al-harb.

As further textual support for his position that conquered Muslims retain the
inviolability of their property, al-Busadi then addresses the status of Kharijites and
apostates (455-56). According to the early Malikis, if Kharijites attacked other Muslims,
they may be killed during battle, but their property was not to be taken; only the
property of non-Muslim harbis could be taken in battle. Al-Busadi argues that if
Kharijites, whom some do not even consider Muslim, retain the inviolability of their
property even when fighting against Muslims, then surely the property of conquered
Muslims likewise remains inviolable. If this were not evidence enough, Malik, Ibn al-
Qasim, and others also supported the continued inviolability of the property of
apostates. If a man committed apostasy, fled, and fought against Muslims, even for the
rest of his life, these authorities held that his property remained inviolable until such
time as he had been asked to repent and to return to Islam, and had refused. Al-Busadi
stresses that if an apostate’s property is not made licit, then it makes no sense to
declare the property of conquered Muslims licit on account of their residence under
non-Muslim rule.

In one of the two manuscript copies of the text, al-Busadi then states that
scholars have divided loyalty to infidels into four categories: it may be indicative of
unbelief, prohibited, permissible, and even recommended (457-58). He argues that
verses such as Qur’an 5:51 and 9:23, which include the statement that those who ally
with unbelievers are considered to be among them, were revealed only with regard to

those who approve of unbelief and who are thus apostates. As for those who do not
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approve of unbelief and do not commit apostasy, but who are friendly to unbelievers
and reside among them without compulsion, this group commits a prohibited act.
Third, if a Muslim allies with infidels because of familial relations without weakening
Islam, this could be recommended. This is evidenced by Muhammad’s having sent a
Companion to the man’s infidel brother in Mecca, and by Qur’an 60:8; this is the same
verse Sidiya Baba had argued permitted residence under French rule and which
Murabbih Rabbuh used to argue the opposite (including 60:9). Finally, if Muslims are
compelled, then their residence is permissible. Al-Busadi presents as evidence for this
Qur’an 3:28 (“unless you fear them greatly”), the same verse which has recurred
throughout the emigration fatwds to excuse residence under non-Muslim rule, but he
does not elaborate on this point.

Al-Busadi then offers what appears to be a concluding statement in his
argument against the validity of the convert-conquered Muslim analogy (458-59). He
quotes al-WansharisT's statement that the later jurists” analogy was “of the utmost
excellence and beauty” and counters that it was rather “of the utmost corruption and
filth.”** Rather than the two cases being “completely equivalent,” al-Busadt holds
them to be completely opposed.'* In the original case, the object of the ruling is
property for which ownership has not been established, and the ruling is that this
property is licit. The reason (“illa) for this ruling is the owner’s unbelief at the time of
acquisition. In the new case, the object of the ruling is property for which ownership
has been definitively established. The ruling is that this property is inviolable, because

of the owner’s having been Muslim at the time of acquisition. In the first case, the

1 See Appendix A, 356; Appendix E, 458.
1% Appendix A, 356.
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complication arises of the owner’s becoming Muslim; under the presumption of
continuity (istishab), the status of his property remains licit. In the new case, the
complication arises of the owner residing in non-Muslim territory; under the same
presumption, his property remains inviolable. In the first case, this property remains
licit regardless of whether or not the Muslim remains in dar al-harb willfully, while in
the new case, the property of an owner who is exempt from the obligation to emigrate
could not have been made licit under any circumstances.

In the next section of the fatwa, al-Busadi begins to relate his arguments more
directly to the current state of affairs in Mauritania, noting the severity of internal
strife and disagreement among Muslims (459-60). He states that even for the sake of
argument, if one were to grant the validity of his opponents’ analogy, another principle
would need to be considered because of the prevailing circumstances. This principle is
that every prohibited act which is an offense against God (rather than against other
humans), such as the failure to emigrate, becomes permitted if the Muslim commits
this offense out of fear for his life or his family and property. Al-Busadi states that this
is found in the Mi‘yar, in a passage taken from Ibn Abi Zayd’s al-Nawadir."*’

As additional evidence of this point, al-Busadi cites the comment made by al-
Burzuli in response to Ibn “Arafa’s fatwa allowing the sultan to seize the property of a
mixed group of belligerents and other Muslims.'*®® Al-Burzuli states that the property of
the non-belligerents is only licit if they have an alternative to residing among the
belligerents; otherwise, they are like those compelled to remain in enemy territory,

who are unable to leave and who fear for their lives, property, or families. Al-Busadt

17 For this work, see Appendix A, 366 n. 104.
' This fatwa and comment are also in the Mi‘yar and are discussed in chapter three, pp. 229-230.
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then asserts that whether one agrees with this or not, no one who has any knowledge
of the current conditions of the people in this country could deny their tremendous
state of fear for their lives, property, and families, other than someone whose heart
God has imprinted with zealotry (ta‘assub).

Al-Busadi adds that the allegation that those living under Christian rule are
content with this situation is likewise false, and that the conditions under which they
live are the best witness to this (461-62). Even when Muslims do manage to emigrate
from under Christian rule, hoping to find support when they reach their destination,
they are rather met with increasing hostility; despite themselves, many are forced to
return from where they came. Al-Busadi also reproduces part of al-MazarT’s fatwa on
Sicilian judges, which appears in Asnd al-matdajir, in support of giving Muslims the
benefit of the doubt as to their reasons for remaining under non-Muslim rule.'*

Near the end of the fatwa, al-Busadi cautions that the task of jurists is grave
(462-63) and should only be undertaken by truly qualified and serious scholars. He
rebukes those who have grasped a convenient analogy and applied it indiscriminately
and unceasingly, thereby making licit what should be prohibited, the lives and property
of Muslims. Despite the warnings of God and the pious ancestors, those unqualified to
derive legal rulings from giyas have done so, and have corrupted the law. Al-Busadi
cites one last passage from the Mi‘yar in connection with this point, taken from a
substantial treatise authored by al-Wansharist on reprehensible and commendable

innovations."”°

1 See Appendix A, 374.
7 For the entire treatise, see al-Wansharisi, al-Mi‘yar, 2:461-511. For this passage, see 2:502-503.
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In this passage, al-Wansharisi states that one of the most reprehensible
innovations is the issuance of fatwas by those ignorant of the law, which has led to
calamity and the destruction of religion and people. He cites a hadith to the effect that
when the truth has disappeared to the extent that no scholars remain, the people will
take ignoramuses to be their leaders, asking them questions, and they will respond
with baseless fatwas, thus erring and leading others astray. Al-Wansharisi also cites the
opinion of an earlier scholar who complained that in his time people without
knowledge had taken to evaluating sources of disagreement for themselves, picking
from among them the opinion best suited to their interests, from any school of law.
These people would take it upon themselves to determine what is prohibited and
permitted, misinterpreting and abusing dispensations and deviant opinions, and
sometimes even violating scholarly consensus.

Al-Busadi states that such sentiments are widespread in legal works (464). It
does not appear that his purpose in reproducing this passage is to malign al-
WansharisT's own use of analogy so much as to denounce the manner in which this
aspect of Asna al-matdjir has been wielded by scholars or would-be scholars in his own
time against those remaining under French control in Mauritania. Al-Busadr is
accusing his own opponents, whether trained jurists or those claiming to have legal
knowledge, of irresponsibly and inhumanely holding to this one analogy declaring
Muslims’ property to be licit, disregarding any other considerations related to these
Muslims’ residence in Christian territory and any textual evidence leading to alternate

legal outcomes.
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Lest anyone think that he himself has been partial to lenient opinions excusing
residence under non-Muslim rule, al-Busadi concludes by reaffirming that it is
absolutely prohibited for those capable of emigrating to remain under the control of
those who deny the revelation of the Qur’an and the prophethood of Muhammad, and
to exposed oneself to all of the worldly and religious corruptions this residence entails
(464). This is followed by a prayer in which al-Busadi seeks divine forgiveness for any
errors he has made. In one manuscript of the text, a poem summarizing the fatwa

follows the body of the text (466-67).

Analysis

Al-Busadr’s fatwa has been summarized at length for its importance as the most
substantial refutation of al-WansharTsT's Asna al-matdjir to be discussed thus far. While
this text deserves a more thorough analysis, a preliminary assessment here will be
limited to three points. First, al-Busadr’s fatwd is a clear testament to the legacy of al-
WansharisT's fatwds as the authoritative precedents on emigration for later Malikt
scholars. Four centuries after the composition of Asnd al-matajir and a thousand miles
to the south, even a scholar who disagreed with the basic logic of one of al-Wansharist’s
principal arguments was compelled to justify this disagreement in a treatise
comparable in size to Asnd al-matdjir and the Marbella fatwa combined. The opponents
whom al-Busadi addresses throughout the text are clearly contemporaries of his who
have continued to base their own positions largely on al-Wansharist’s precedent.

Second, al-Busadi’s approach differs markedly from the other jurists discussed

here who have argued against their own obligation to emigrate. While Algerian Ibn al-
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Shahid and Mauritanians Sidiya Baba and Murabbih Rabbuh argued primarily against
the applicability of Asna al-matdjir to their own circumstances, the parallel aspect of al-
Busadi's text is secondary to his own primary argument, which is that al-WansharTsT’s
analogy between the property of harbi converts to Islam and non-emigrant conquered
Muslims is not valid under any circumstances. Although al-Busadi limits his discussion
to this question of property, his attack on a central and previously uncontested
component of Asna al-matajir serves to challenge the authority of this precedent as a
whole and surely had greater implications than the author wished to pursue in this
fatwa. As he notes in his conclusion, al-Busadi did not wish to be seen as contesting the
prohibited nature of voluntary residence under enemy rule, or as in any way making
light of the very grave moral consequences of such a choice.

In this sense, al-BusadT’s position is comparable to that of al-Mazari, whose fatwa
on judges’ probity the Mauritanian scholar cites favorably. Both jurists uphold the
obligation to emigrate for those capable of doing so, but note the impracticality of
attempting to differentiate from a distance exactly who is capable or incapable of
emigrating, and support giving Muslims the benefit of the doubt as to their reasons for
remaining under Christian rule. For al-Mazarf, this meant accepting non-emigrant
judges’ documents as valid. Al-Busadi’s position on this particular point is unclear; at
one point he appears to allow that the sin of choosing to remain under enemy rule
disqualifies a Muslim from holding judicial office. Nonetheless, he is clear that even a
proven act of disobedience toward God would not justify declaring a Muslim’s property

to be licit.
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Third, like the other jurists discussed above, al-Busadi argues that fear of the
enemy exempts Muslims from the obligation to emigrate, without direct or indirect
reference to al-WahranT’s fatwa. In identifying proof-texts for the four types of loyalty
to infidels (indicative of infidelity, prohibited, permitted, and recommended), al-Busadi
cites 3:28 (“unless you fear them greatly”) in support of the dispensation to live under
non-Muslim rule if one fears for one’s life, property, or family. Closer to the end of the
fatwa, he cites al-BurzilT's comment that those who remain among a community of
belligerents should not be held accountable for this if they are compelled by fear for
themselves, their properties, or their families. In both instances, al-Busadt’s concern
appears limited to establishing a dispensation for residence under non-Muslim rule on
account of fear; he does not refer to dissimulation nor justify any specific actions other
than residence.

Fourth, while some scholars have argued that al-WahranT’s fatwd is in part an
argument against Asna al-matajir, al-Busadt’s fatwa helps to demonstrate what a serious
refutation of al-WansharisT’s text might look like. While al-WahranT's fatwa is written
as a comforting and practical guide for lay Muslims, with one symbolic citation of an
earlier jurist’s opinion and a handful of allusions to scriptural proof-texts, al-Busadi’s
text is a substantial and sustained technical critique of the legal reasoning employed by
al-WansharTsi, supplemented with several related arguments grounded in revealed
proof-texts and the authoritative commentary of earlier jurists, crafted in a high
rhetorical style, and explicitly intended to shape the professional legal discourse. In
the scholarly arena, al-Busadr’s fatwa may or may be the match of Asna al-matajir; al-

WahranT's fatwa certainly appears outclassed.
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Conclusion

If this assessment does not do justice to the importance of al-Wahrant's fatwa, it
may be noted that the Moriscos appear to have been no more interested in reading and
copying Asna al-matajir than later Maliki scholars were in citing or debating al-
WahranT's text. As argued in chapter one, we have no reason to believe, and ample
reason to doubt, that Asna al-matajir circulated in the Iberian peninsula either before or
after the Morisco period. Harvey notes that al-WahranT's text is the only fatwa related
to emigration known to have been in Morisco hands.”" The foregoing review of later
Maliki fatwds on emigration, if necessarily non-exhaustive, is representative enough to
suggest that these texts’ fates were reversed south of the Mediterranean: while al-
WansharTsT's fatwas were foundational for later rulings on emigration, it appears quite
plausible that al-WahranT’s fatwa was never in North or West African hands, other than
those of the author.

Al-Wansharist’s and al-WahranT’s texts cannot usefully be described as
representing opposite ends of a spectrum of opinions on the obligation to emigrate.
The stark contrast in the legacies of these rulings provides further confirmation for the
argument, begun in chapter one, that these fatwas differ from one another in almost
every respect: legal question treated, form and function of the response, audience,
stature of the issuing mufti, and reason for later importance. On the one hand, al-
WansharTsi responded to two questions directly concerning the obligation to emigrate
for capable Muslims, and responded with a well-argued, two-part treatise (Asna al-

matdjir and the Marbella fatwa). He wrote for two immediate audiences: the muftt, most

"' Harvey, Muslims in Spain, 67.
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likely a court advisor, who had posed the questions; and the wider professional legal
audience of the Mi‘yar, which included al-Wansharist’s own colleagues and students as
well as future generations of jurists throughout the Maliki world (most of Muslim
Africa). Although al-Wansharisi was asked at least one other question related to
emigration (in the Berber fatwa), I have also argued (chapter three) that he deliberately
crafted a more elaborate response to Ibn Qatlya’s questions because of the greater
potential of the Andalust material to serve as a compelling precedent for later jurists.
On the other hand, al-Wahran’s fatwa is not about emigration; his audience was
as clearly incapable of emigrating as the AndalusTs of Asna al-matdjir were capable.
Rather, al-Wahrani wrote his 1504 fatwa as an inspirational and practical guide for a lay
Morisco community in need of advice as to how to approximate adherence to Islamic
law under the gravest circumstances of fear and oppression. Asna al-matajir’s
hierarchical enumeration of proof-texts and detailed discussions of scholarly consensus
and disagreement would not only have been inappropriate for this audience, but also
would have been an unnecessary hindrance to smuggling the text into Granada and
transmitting it to future generations of clandestine Muslims. While al-Wahrant
provides enough legal evidence to give the Moriscos confidence in the legitimacy of his
opinions, his primary thrust is to inspire them to remain steadfast, not to convince
other jurists of the validity of their struggle. He likely intended no further audience
beyond his questioners, and probably made no attempt to distribute the fatwa among
his peers in Fez for the purposes of scholarly debate. As al-Wahrani does not address

emigration and did not write for a professional audience, we should not be surprised
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that his text appears to have had no appreciable impact on the development of later
legal thought on Muslims living under non-Muslim rule.

What al-WansharTsT's and al-Wahrant’s fatwas do have in common is that they
were incredibly influential for their respective audiences. Moriscos continued to copy
al-WahranT’s text, presumably at great risk, until as late as 1609; Harvey has thus called
it the “key theological document for the study of Spanish Islam” in the Morisco
period."”” Moriscos would not have judged this text primarily on the basis of al-
WahranT’s professional reputation or the quality of his legal arguments, but rather on
the basis of the encouragement, validation, and guidance the fatwa contained. The
importance of this text lies in the value attached to it by the lay Muslim audience to
which it was addressed.

Al-WansharisT’s fatwds were likewise successful in becoming authoritative for
the audience to which they were addressed. This chapter has demonstrated that later
Maliki jurists acknowledged Asna al-matajir and the Marbella fatwa to be the dominant
precedents on the issue of emigration from non-Muslim to Muslim territory. The
writings of Ibn al-Shahid, Sidiya Baba, and al-Busadi show that even later jurists who
disagreed with al-WansharisT's fatwas or their applicability to particular contexts
recognized these fatwas as important precedents which had to be reinterpreted or
refuted in the course of their arguments.

For those later jurists who agreed with al-Wansharisi, the writings of “‘Ulaysh
and Ibn Ruwayla demonstrate that some were content simply to reproduce al-

WansharTsT's fatwas wholesale. Although Nigerian fatwas have fallen outside the scope

172 Stewart, “Mufti,” 2-3; Harvey, Muslims in Spain, 60.
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of this study, it also worth noting in this regard “‘Uthman dan Fodio’s (d. 1817) Bayan
wujub al-hijra ‘ala al-‘ibad, or “The Exposition of the Obligation to Emigrate upon the
Servants of God,” the extensive treatise Dan Fodio wrote in 1806 in support of his
successful jihad to establish the Sokoto Caliphate in what is now Nigeria."” In this
treatise, Dan Fodio justifies the obligation to emigrate even from territory ruled by
nominally Muslim rulers, if those rulers were seen to be upholding corrupt and un-
Islamic practices. Although he relies primarily on scriptural proof-texts and rarely
quotes directly from Asna al-matajir or the Marbella fatwa, Dan Fodio nonetheless uses
these earlier rulings to great effect, claiming in one sweeping statement that al-
WansharTsT has demonstrated a unanimous consensus among jurists as to the
obligatory nature of emigration to Muslim territory.” He thus achieves a similar effect
as do ‘Ulaysh and Ibn Ruwayla, but by declaring al-WansharTsT to have definitively
established a consensus rather than by assuming his readers will become convinced of
this by reading these fatwas for themselves.

The success of al-WansharTsT’s fatwas in becoming the authoritative precedent
for later Maliki rulings can be attributed to a number of factors. Most notable is
perhaps al-WansharisT’s monumental achievement in compiling the Mi‘yar, which
became a standard textbook and authoritative reference manual for Maliki legal
professionals. Compiling the Mi‘yar not only elevated al-Wansharist’s status among his
peers and later jurists, but also guaranteed that future generations of jurists would be

inclined to associate al-Wansharist’s particular choices of worthy inclusions with the

17 Uthman Tbn Fadi [‘Uthman dan Fodiol, Bayan wujiib al-hijra “ala al-“ibad, ed. and trans. F. H. El Masri
(Khartoum; Khartoum University Press, 1978). El Masri includes an analysis of the text and an overview
of Dan Fodio’s life (1-39).

74 Ibn Fdi, Bayan, 26, 48.
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commonly accepted views of the school. When those inclusions were also his own well-
argued fatwds, al-WansharisT's ability to influence Maliki legal thought naturally would
be enhanced. The credibility of Asna al-matdjir even may have been subtlety promoted
by virtue of al-WansharisT's inclusion of some of its components, such as al-MazarT’s
fatwa on judges’ probity and Ibn al-“Arab1’s classification of types of hijra, elsewhere in
the Mi‘yar as authoritative precedents of their own;"” or by his inclusion of his own
extensive writings on the proper method of issuing fatwas."”

Al-WansharTsT’s fatwds on emigration were also moderate for his time, amenable
to adaptation for later contexts, and, in the eyes of later jurists, supported by historic
fact, as the loss of al-Andalus would become of the most powerful and enduring
symbols in Islamic history. That his fatwas were moderate and relatively
uncomplicated, as demonstrated in chapters two and three, meant that they could be
adapted in the service of either stricter or more lenient opinions. Thus “Abd al-Qadir,
who accuses non-emigrants of apostasy, urges his readers to consult al-WansharTsT's
fatwas and uses the fate of Muslims in al-Andalus to argue for the inevitability of a
Christian attempt to eradicate Islam from Algeria. Sa“d Bith, who argues against the
need to emigrate, also held Asna al-matagjir to have been the correct opinion with regard
to al-Andalus, but reinterprets this precedent to his own needs by arguing that whereas
the AndalusTs were persecuted and capable of emigrating, Mauritians are free to
practice their religion and incapable of emigrating.

Even if al-Wahrant had permitted residence under non-Muslim rule for those

capable of emigrating, the Moriscos’ eventual fate would have rendered his fatwa a poor

172 See Appendix A for references.
17 In addition to the passage on ifta’ quoted by al-Busadi above, al-WansharTsi also authored a lengthy
fatwa on ifta’ which takes the form of a debate with his students. Al-Wansharfsi, al-Mi‘yar, 12:9-46.
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precedent for later jurists arguing against the need to emigrate. Even Ibn al-Shahid,
who made the most explicit appeal to tagiya in the fatwas analyzed here, stressed that
Muslims in Algiers were perfectly capable of performing their religious obligations
under French rule; he may have argued less forcefully against the need to emigrate had
he felt Islamic practices were being suppressed. As the accommodationist Mauritanian
jurists discussed here likewise maintained that they were free to manifest their religion
under French rule, another Nigerian example will help to illustrate this point regarding
the utility of al-Wahrant’s ruling as a precedent. In his study of Muslim responses to
British colonialism in Nigeria, Muhammd Umar discusses a letter written by
Muhammad Buhari, the Wazir of Sokoto who surrendered to the Britishin 1903." In
this letter, Buhari justifies his decision to surrender in Islamic terms and reviews his
deliberations with his legal advisors. He had ruled out hijra in lieu of surrender as
impossible, and had then explored the option of taqiya, justified on the basis of Qur’an
3:28, as a legitimate basis for submitting to the British and feigning friendship with
non-believers in the service of self-preservation. Buhari approached the British fearing
that they may even demand conversion to Christianity, and was relieved to find that no
dissimulation would in fact be necessary, as the British did not intend to prohibit the
fundamentals of Islamic practice. One of his legal advisors, Ahmad Sa‘d, supported
Buhari’s decision to surrender and reminded him of times in Islamic history, such as
the Mongol capture of Baghdad in 1258, when Muslims had had to endure major
adversities prior to God’s restoration of order. Thus, facing a situation he feared could

be comparable to that which the Moriscos had faced, Buhari found refuge in the

7 Muhammad S. Umar, Islam and Colonialism: Intellectual Responses of Northern Nigeria to British Colonial Rule
(Leiden: Brill, 2006), 80-83.
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Qur’anic proof-text for taqiya - but not al-Wahrant's fatwa - and his advisor recalled
examples of Muslims regaining power after periods of defeat, which would certainly
have provided more hope than the story of Spanish Islam. Al-Wahrant’s advice to the
Moriscos to hold on until help arrived does not appear to have been a model which
inspired later emulation.

As a final note, it should be stressed that al-WansharisT’s fatwas did not go on to
influence later Maliki thought where al-Wahrant’s did not, simply because al-
WansharTsT’s opinions were the ‘orthodox’ ones. Rather, at the time of their issue, Asnd
al-matajir and the Marbella fatwa were merely well-positioned to become authoritative
precedents, and they indeed realized this potential because of the Mi‘yar’s widespread
circulation, usefulness, and reputation; because Muslims in Spain were first forcibly
converted to Christianity and then expelled from the Iberian peninsula, appearing to
prove al-WansharTsT ‘right’; and because later jurists chose to recognize these rulings as
authoritative, well-argued, and adaptable to their own historical circumstances. These
later jurists were not bound to find al-Wansharist’s opinion more ‘orthodox’ than that
of al-Wahrani; in fact, it would not be unreasonable to state that fatwas treating issues
of Muslim allegiance and identity issued in politically sensitive times are never simple
repetitions of previous, already-‘orthodox’ rulings. If al-WansharisT himself might have
us believe that his opinions are simply continuations of accepted past precedent, this
claim should not be taken at face value; the length and detail of his ruling alone might
make us suspicious that he doth protest too much. As demonstrated in chapter three,
al-WansharTsi employed carefully selected and arranged past precedents in the crafting

of opinions supportive of his desired ruling and relevant to his own historical context.
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The writings of Ibn al-Shahid, Sa°d Bah, Sidiya Baba, and al-Busadi confirm that al-
WansharisT's arguments rely on perfectly disputable proof-texts, analogies, and
historical precedents; but as each of these later jurists also acknowledge, Asna al-
matdjir's status as an authoritative precedent is unrivaled in the Maliki school, for the

identifiable reasons outlined here.



CONCLUSION

Although Harvey praises al-Wahrant’s “acute sympathy” for the Moriscos and
describes the jurist’s fatwa as the key document for understanding Moriscos’ religious
beliefs and practices, he also acknowledges that this text was likely meant to be a
temporary expedient rather than a new doctrinal precedent.! Harvey stresses that
“outside the Iberian Peninsula, at least, the older unbending interpretation was still
being propounded, and we can be sure that the rigorist teachings of the Middle Ages

”? As Harvey also

shari‘a requirements will not have been forgotten overnight.
considers al-WansharisT's rulings to represent Maliki orthodoxy at this time, he must
have the FasT jurist and his fatwas on emigration in mind here, and he is clearly using
Middle Ages in the pejorative sense. This statement highlights two trends prevalent in
scholarly approaches not only to Asna al-matajir and the Marbella fatwa, but to Islamic
law and to the history of the Islamic West more generally: an exaggeration of the
extent to which Islamic history in Iberia was unique from, or can be studied in isolation
from, its North African counterpart; and the tendency to consider legal rulings which
appear illiberal to modern sensibilities to be inflexible, uncreative, and unresponsive to
the changing needs of society.’

This study has argued against both of these notions. While al-WansharTsT's

fatwas have been assumed to address the status only of Muslims living under Christian

! Harvey, Muslims in Spain, 60, 64.

*Ibid., 64.

* Amira Bennison makes a convincing case for more effectively linking the study of Maghribi and Iberian
history in “Liminal States: Morocco and the Iberian Frontier between the Twelfth and Nineteenth
Centuries,” in North Africa, Islam and the Mediterranean World: From the Almoravids to the Algerian War, ed.
Julia Clancy-Smith (London: Frank Cass, 2001), 11-28.
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rule in Iberia, and have been placed in exclusive conversation with other rulings
related to conquered Sicilian or Andalusi Muslims, chapters one and two have shown
that these rulings have as much or more to do with North Africa as they do Iberia. By
the time the Andalusts of Asnd al-matajir arrived on the southern shores of the
Mediterranean, Maghribi Muslims had been subject to Christian rule in parts of
Morocco for the better part of a century, and this situation had given rise to a Fez-
based juristic discouse regarding their status. Al-Wansharist himself contributed to this
discourse, much of which is preserved in a-Zayyat's al-Jawahir al-mukhtara, prior to
composing the two fatwas on emigration that he would include in the Mi‘yar.

I have argued that al-Wansharisi crafted Asnd al-matdjir and the Marbella fatwa
not to encourage Mudéjars to emigrate or to condemn those among them who could
not or would not do so, but in order to serve at least two purposes, for two audiences
located primarily in the Maghrib. First, in Asna al-matajir al-Wansharis1 responds to
another Maghribi jurist’s request for advice as to the proper punishment of the
unhappy Andalust emigrants who were slandering dar al-Islam and the concept of hijra.
His identification of fitna as their most heinous crime, and his insistence that they be
given a severe, exemplary punishment, suggest a concern that the spread of these
AndalusTs’ corrupting ideas among Maghribis could work against the fatwas he and his
peers had just issued emphasizing the prohibition of living under Christian rule,
trading with the enemy, spying or fighting for them, and viewing favorably their
dominance.

Second, al-Wansharist also deliberately crafted Asna al-matdjir and the Marbella

fatwa to shape legal discourse - to be consulted, discussed, and studied by the legal
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professionals and students who would become the audience of the Mi‘yar. While al-
Wansharisi employs many of the same arguments in his Berber fatwa as in these two
AndalusT fatwas, and while I have argued that he did not view the latter as exceptional
in terms of the legal issues they treat or the positions he adopts, I have also suggested
that al-Wansharist did see in the AndalusT material a greater potential for the
construction of authoritative precedents. The dramatic loss of al-Andalus and the
straightforward nature of Christian-Muslim relations in Iberia, at least as viewed from
North Africa, simply made Asna al-matdjir and the Marbella fatwa better candidates than
the Berber fatwa to serve as sites for the elaboration and preservation of precedents
which would be compelling and instructive for future generations of jurists.

Chapters three and four have challenged the second assumption noted above,
that rulings which appear illiberal and conservative are indicative of a refusal or
inability to adjust to changing times. As demonstrated in chapter three, al-Wansharist
strategically selected and rearranged existing precedents, proof-texts, and new legal
arguments in order to design a ruling (Asna al-matdjir) responsive to two present
contexts (Muslims living under Christian rule in Iberia and North Africa) and adaptable
to innumerable future ones. That he was able to do this with great success - as shown
in chapter four - is a testament to his skill, interpretive dexterity, and even creativity.

While jurists tend to ground the authority of their rulings in claims of
continuity with received tradition, this does not indicate an absence of juristic
discretion or adaptation to changing circumstances. In a recent study tracing the

issuance and later citation of a judicial ruling over several centuries, David Powers and
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Etty Terem reach several conclusions also supported by the present dissertation. They

argue that while fatwas derive their authority from their adherence to earlier rulings,

It is impossible to draw upon an older text and apply it to a new case without somehow
adding to, modifying, or transforming its meaning . . . the authority of a legal text is
continuously constructed and reconstructed and should never be taken for granted.
The mufti aspires to compose a text that is faithful to the past, appropriate for the

present, and mindful of the future.’

Not only are past rulings reconstructed and changed by the simple fact of their
application to new cases, but jurists like al-Wansharisi deliberately deployed past
precedents in ways supportive of new positions, as in his replacement of Ibn Rabi®’s
section on judges’ probity with al-MazarT’s fatwa in Asna al-matajir.

Saba Mahmood’s recent work on the women’s mosque movement in Egypt also
provides a helpful theoretical framework for understanding the use of interpretive
discretion in the service of ‘conservative’ rulings. Arguing against the tendency in
feminist scholarship to locate women’s agency only in their resistance to partriarchal
domination or in their capacity to subvert norms, Mahmood suggests that the pious
cultivation of modesty and patience are also forms of constructive action and
achievement. She writes that “in this sense, agentival capacity is entailed not only in
those acts that result in (progressive) change but also those that aim toward continuity,
stasis, and stability.”® Similarly, juristic discretion is found not only in departures from
standard school doctrine or in innovative solutions to novel cases, but also in the

creative work that often goes into the ‘mere’ maintenance of precedent.

* David and Etty Terem, “From the Mi‘yar of al-WansharisI to the New Mi‘yar of al-WazzanT: Continuity
and Change,” Jerusalem Studies in Arabic and Islam 33(2007): 254-56.

*1bid., 254-55.

¢ Saba Mahmood, “Feminist Theory, Embodiment, and the Docile Agent: Some Reflections on the
Egyptian Islamic Revival,” Cultural Anthropology 16, no. 2 (2001): 202-36.
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As jurists’ reconstructions of prior rulings is often subtle enough to mask the
appearance of change, we can better understand a mufti’s balance between the
maintenance of past precedents and adaptation to his present context by studying
inter-related fatwas addressing the same or similar questions over time. As opposed to
studying all of the fatwas issued on a particular issue in a given time period, tracing the
trajectory of legal arguments as they are first issued, then edited or reformulated to
serve as authoritative precedents in later rulings, brings into much finer detail the
types of choices and changes made by each successive jurist. It is moments of change
that allow us to explore the contextual factors that most often influence legal thought;
thus recognizing changes in the arrangement and types of arguments deployed in legal
rulings, and not just in a jurist’s final judgment, greatly broadens our field of data for

exploring the development of Islamic law.



Appendix A:

Translation of Asna al-matajir

Title (appears at end of text)

Asnd al-matdjir fi bayan ahkam man ghalaba ‘ala watanihi al-Nasara
wa-lam yuhajir, wa-ma yatarattabu “alayhi min al-‘uqiibat wa-l'zawdjir

The Most Noble Commerce, an Exposition of the Rulings Governing One Whose Native
Land has been Conquered by the Christians and Who Has Not Emigrated, and the
Punishments and Admonishments Accruing to Him'

Question (introduced by al-Wansharisi)
The honorable master jurist, the accomplished preacher, the enduring virtuous
exemplar, the pure sum of excellence, the man most admired for his moral rectitude,

Abi ‘Abd Allah b. Qatiya’ -- may God perpetuate his noble achievement and reputation

- sent to me the following text:

! This translation is based primarily on Ahmad Najib’s critical edition of this text: Ahmad Najib, ed., Asna
al-matdajir ft bayan ahkam man ghalaba “ald watanihi al-Nasara wa lam yuhdjir, wa-ma yatarattabu ‘alayhi min al-
‘uqabat wa'l-zawajir, by Ahmad b. Yahya Al-Wansharfsi (n.p: Al-Markaz al-Tlamf lil-Dirasat wa’l-Nashr,
2006). The following three editions have also been consulted: 1) the Rabat-Beirut printed edition:
Ahmad b. Yahya al-Wansharsi, al-Mi‘yar al-mu‘rib wa’l-jamic al-mughrib ‘an fatawi ahl Ifrigiya wa’l-Andalus
wa’l-Maghrib, ed. Muhammad Hajji, et al. (Rabat: Wizarat al-Awqaf wa’l-Shu’tin al-Islamiya and Beirut: Dar
al-Gharb al-IslamT, 1981-83), 2:119-41; 2) the Fez lithograph edition: Ahmad b. Yahya al-WansharisT, al-
Miyar al-mu‘rib wa'l-jami® al-mughrib ‘an fatawt ahl Ifrigiya wa’l-Andalus wa’l-Maghrib, ed. Tbn al-°Abbas al-Ba-
‘Azzawi, et al. (Fez, 1897-98), 2:90-110; and 3) Husayn Mu'nis’s edition: “Asna al-mat3jir fi bayan ahkam
man ghalaba “ala watanihi al-Nasara wa lam yuhajir, wa-ma yatarattabu ‘alayhi min al-‘uqibat wa’l-
zawajir,” Revisto del Instituto Egipcio de Estudios Islamicos en Madrid, 5 (1957): 1-63 (also numbered 129-91).
Mu’nis’s edition was later reprinted as a booklet with the same title (Al-Zahir [Cairo], Egypt: Maktabat al-
Thaqafa al-Diniya, 1996), but references will follow the pagination of the more widely consulted original
edition (1-63); pagination in the book differs only slightly. In addition to these editions of Asna al-matdjir,
I have consulted an unpublished, draft edition of a fatwa issued by Ibn RabT® and quoted extensively by al-
WansharfsT,; this edition was prepared by Drs. Sjoerd van Koningsveld (Leiden, NL) and Gerard Wiegers
(Nijmegen, NL) in cooperation with Dr. Umar Ryad (Leiden, NL), who generously agreed to share this
work with me. On the basis of this fatwd, I have occasionally agreed with the Rabat-Beirut edition of Asna
al-matgjir against Najib’s edition; other considerations on the basis of Ibn Rabi”’s fatwa are noted below.
Text marked in bold indicates material quoted or closely paraphrased from Ibn Rabi®’s fatwd.

* This mufti has not yet been identified by scholars working on this fatwd, although he must have been a
Maghribi and a contemporary of al-WansharTsi.
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“Praise be to God alone. Your answer [is requested], master’ - may God be
pleased with you and [may He] profit the Muslims through your life - regarding a legal
case which has arisen (nazila)." This [concerns] a group of those Andalusis who
emigrated from al-Andalus and left behind their houses, property, orchards, vineyards,
and other types of immovable property; who spent in addition to this a large sum of
their available money, and who escaped from under the rule of the infidel community;
and who allege that they fled for the sake of God, taking with them [only] their religion,
their lives, their families, their offspring, and whatever money they had left - or that
some of them had left; and who - praise be to God the Exalted - settled in the land of
Islam (dar al-Islam), under submission to God, His prophet, and Muslim rule.’

“After having reached the land of Islam they regretted their emigration (hijra).
They became angry and alleged that they found their condition difficult and
impoverished. They alleged that they did not find in the land of Islam - which is this
land of the Maghrib, may God preserve her, guard her dwellings, and grant her ruler
victory - with respect to the means for procuring any type of income at all, any
kindness, ease, or support; nor did they find sufficient security with respect to their
ability to move throughout the region. They made this clear with a variety of ugly
language which demonstrated their weakness in religion, their lack of the correct

certainty in their faith, and the fact that their emigration was not for God and His

* sidr, literally “my master,” is a common form of respectful address in the Maghrib, similar to the English
“sir.”

* Literally ‘occurrence,’ this is a technical term for a legal case which has arisen and occasions an istifta’,
or request for a fatwd. Collections of fatwas are also commonly referred to as nawazil.

> hukm al-dhimma al-Muslima. Dhimma, meaning custody or guardianship and most often associated with
the ‘protected’ status of Christians and Jews under Muslim rule, is used throughout the fatwa as a term
for both Muslim and non-Muslim rule. It may be an error in some cases for umma. I have translated
hukm al-dhimma and dhimma in all cases simply as ‘rule.’
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messenger as alleged. Rather, it was only for worldly gain® that they hoped to attain
immediately upon their arrival, in convenient accordance with their desires. When
they found that [emigration to the Maghrib] was not amenable to their interests, they
openly derided the land of Islam and its state of affairs, cursing and defaming that
which had prompted their emigration. They openly praised the land of unbelief (dar al-
kufr) and its inhabitants, and (openly expressed) regret at having left it.

“It is [even] occasionally reported that one of them, in rejecting emigration to
the land of Islam - which is this land, may God protect it - has said, ‘Emigrate from
there to here?! Rather, it is from here to there that emigration should be required!’
And that another of them has said, ‘If the ruler of Castile came to these parts, we would
go to him requesting that he send us back there,” meaning to the land of unbelief. And
from yet others of them, that they are looking for any kind of scheme by which they
may return to the land of unbelief, thereby reverting, by any means possible, to [living]
under infidel rule.’

“What [consequent] sin, diminished religious standing, and loss of credibility
(al-jurha) attaches to them in this matter? Have they, through this, committed the very
act of disobedience [to God] that they were fleeing from, if they persist in this behavior
without repenting of it and returning to God the Exalted? And what of those among
them who, after reaching the land of Islam - may God protect us! - return to the land of

unbelief? Is it obligatory to punish those among them who have been witnessed

¢ Li-dunya yusibiinahd. This language appears in a hadith which is cited in several collections, often in
more than one section. See Sahih al-Bukhari, Kitab al-Wahy, 1; Sahih Muslim, Kitab al-Imdra, 155. The hadith
states that actions are rewarded according to their intentions; those who emigrate for God and His
messenger are thus rewarded, whereas a hijra motivated by worldly gain or marriage is assessed
accordingly.

7 Najib chooses a variant from a single manuscript here that reads al-milla al-kdfira, against the other
three editions (Rabat printed, Fez lithograph, and Mu'nis’s edition), which all read al-dhimma al-kdfira.
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making these or similar statements? Or rather [should they not be punished] until they
have been presented with exhortations and warnings concerning this matter? And
then whoever repents to God the Exalted is left alone, and it is hoped that his
repentance will be accepted, whereas whoever persists in this is to be punished? Or are
they to be shunned and each one left with what he has chosen? And thus for
whomever of them God establishes contentedly in the land of Islam, his emigration is
[considered to have been performed] with valid intention and God the Exalted will owe
him his due reward? But whoever of them chooses to return to the land of unbelief and
to infidel rule takes upon himself the anger of God? And whoever among them maligns
the land of Islam explicitly or implicitly is to be left to his own devices?

“Explain for us, in a comprehensive, generalizable,® [fully] explained, and
sufficient exposition, the judgment of God Most High concerning all of this. Isita
condition of [the obligation to] emigrate that no one [is required to] emigrate other
than to a standard of living guaranteed to be in accordance with his desires,
immediately upon arrival and in whatever region of the Islamic world he has alighted?
Or is this not a condition? Rather, emigration is obligatory upon them, from the land of
unbelief to the land of Islam, whether to sweetness or bitterness, abundance or
poverty, hardship or ease, with respect to worldly conditions. The true purpose of
emigration is the protection of religion, family, and offspring, for example, and escape
from the rule of the infidel community to the rule of the Muslim community, to

whatever God wills by way of sweetness or bitterness, poverty or wealth, and so on

® Mujarrad, literally ‘abstract.” The mustafti is requesting a ruling that will be applicable not only to this
specific case, but which sets forth the legal rules generally applicable to any similar case. An answer in
which the mufti gives only his ruling and omits a detailed presentation of his legal reasoning or proof-
texts can also be referred to as mujarrad, but that does not appear to be what the mustaftiis requesting
and is not what al-WansharTsT provides.
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with respect to worldly conditions. May God the Exalted reward you [for your efforts],
and may a noble state of peace serve as foundation to your elevated station, and may

the mercy and blessings of God Most High be upon you.”

Answer

I answered him with the following text:

Praise be to God alone, and may blessings and peace be upon our master and
lord Muhammad after Him.

The response to the matter about which you asked - and it is God the Exalted
who grants success by His grace - is that emigration from the land of unbelief to the
land of Islam is an obligation until the Day of Judgment, as is emigration from a land of
sin and falsehood resulting from oppression or discord (fitna).” The messenger of God -
may God bless him and grant him peace - said, “The time will soon come when the best
property of a Muslim is a herd of sheep which he drives to mountaintops and rainy
areas, fleeing with his religion from fitnas.” This is recorded by al-Bukhari, [Malik in]
the Muwatta’, Abi Dawiid, and al-Nisa'.'> Ashhab" related that Malik™ said, “No one
should reside in a place in which other than truth and justice are operative.” [Ibn al-

‘Arabi]" said in al-“Arida:"

° Fitna may refer to any of several types of communal discord, from civil war to the presence of
corrupting elements in society.

19 Sahih al-Bukhari, Kitab al-Iman, 19; al-Muwatta’, Kitab al-Isti’dhan, 16; Sunan Abii Dawid, Kitab al-Fitan, 4267;
Sunan al-Nisa’t, Kitab al-Iman, 5036.

! Ashhab b. ‘Abd al-°Az1z al-QaysT (d. 204/819), an Egyptian student of Malik. ZK, 1:333; IM, 101-102.

2 Malik b. Anas (d. 179/795), eponymous founder of the Maliki school of law. ET? s.v. “Malik b. Anas.”

3 Abii Bakr Muhammad b. “‘Abd Allah b. Muhammad, known as Tbn al-°Arabi (d. 543/1148), a prominent
Maliki jurist from Seville. DM 376-78; EI%, s.v. “Ibn al-“Arabt;” SN, vol. 1, 199-201.

" Ibn al-“Arabi (d. 543/1148), “Aridat al-ahwadhi bi-sharh Sahth al-Tirmidhi, ed. Jamal Mar‘ashli, 13 vols. in 8
(Beirut: Dar al-Kutub al-‘Ilmiya, 1997). The work is often referred to as ‘al-“Arida.” Although al-
WansharTsi introduces what follows as a quote from ‘Aridat al-ahwadht, and I have set it off as such, this
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If one were to object, ‘What if there was no region other than one like that?’ then we
would respond that one should choose the least sinful of them. For example, if there is
aregion in which there is unbelief,” then a region in which there is injustice is better
than [the former]; or [if there is] a region in which there is justice and prohibited acts,
then a region in which there is injustice and permitted acts is better than [the former]
for residence.’ Or [if there is] a region in which there are sins against the rights of God,
then this is more suitable than a region in which there are sins involving the usurped
rights of men." This model supports what (Abi Tsa) related (from [Muhammad] - may
God bless him and grant him peace - on the day of the conquest of Mecca: “There is no
hijra after the conquest; but there [remains the obligation of] jihad, and [correct]
intention; and when you are summoned to battle, then go forth”).”® And ‘Umar b. ‘Abd
al-“Az1z" - may God be pleased with him - has said, “So-and-so is in Medina, so-and-so
is in Mecca, so-and-so is in Yemen, and so-and-so is in Syria; by God the earth is filled
with injustice and oppression.” (End).*

whole paragraph, from “emigration from the land of unbelief . . . “ is taken from that work (4:7:66).
Physical volume numbers for “Aridat al-ahwadhi (4) will be followed by the original volume number (7)
and pages, as each original volume is paginated separately in this edition.

> The Rabat printed edition of the Mi‘ydr reads kibr, arrogance, here instead of kufr, unbelief, While kibr
may also mean an arrogant lack of belief in God, this is a typographical error in the Rabat edition; the Fez
lithograph as well as the manuscripts consulted by Mu’nis and Najib read kufr.

' In the Fez (2:92) and Rabat (2:121) editions of this fatwa, which Najib follows here (44), it is rendered
unclear which land is the preferable one for residence in the first two of these three propositions: mithla
an yakan balad fihi kufr wa-balad fihi jawr khayr minhu, aw balad fihi ‘adl wa-haram wa-balad fihi jawr wa-halal
khayr minhu li'l-magam. In the Escorial manuscript, followed by Mu’nis (“Asna al-matajir,” 23), each pair
of choices is linked by fa-balad, not wa-balad, making it clear that the second choice in each case is the
one considered preferable for residence. This reading (fa-balad) also appears in al-WansharisT’s later
repetition of Tbn al-“Arabi’s discussion of hijra (Rabat, 2:440), and in “Aridat al-ahwadhi (4:7:66). In both
Asnd al-matdjir and this later discussion of hijra, the context in al-WansharTsi further makes it clear that
not living among infidels is of utmost importance.

" In the third proposition, it is clear grammatically that the first case is preferable to the second: aw
balad fihi ma‘asi fr huqiq Allah, fa-huwa awla min balad fihi ma‘ast fi mazalim al-‘ibad. Although Mu’nis (“Asna
al-matajir,” 23) suggests emending the text of the third proposition to read that the first region is more
suitable for emigration from it, this seems unwarranted; many jurists consider the rights of men (man’s
duties toward other men) to take precedence over the rights of God (man’s duties toward God).
However, if this principle were applied to the first two propositions, it would seem that the lands with
Jjawr, injustice as to the rights of men, should be avoided in both cases and rather the lands with kufr and
haram should be preferred. It may be that Ibn al-“Arabi considered it impractical to attempt to avoid
Jjawr, as his quote from “Amr b. ‘Abd al-°Az1z attests.

'8 The editions and manuscripts relied upon by Mu'nis and Najib all read simply wa-hadha al-unmidhaj
daltl ‘ala ma rawahu for this sentence, and both editors suggest something is missing. This is because in
Asnd al-matgjir, al-WansharfsT is quoting directly from the passage in “Aridat al-ahwadhi (4:7:65-66), where
it would be clear that Ibn al-*Arabi is referring to the hadith under discussion (1a hijra ba‘da al-fath . . .). In
his later repetition of this passage (2:440), al-Wansharfsi clarifies this by adding the text which I have
translated and inserted between parentheses above. Although al-Wansharisi names Abai Tsa as the
narrator of this hadith, in ‘Aridat al-ahwadhi Ibn al-*Arabi only records that Abt “Tsa stated that this hadith
is authentic (hasan sahih). For the hadith, see Sahih al-Bukhari, Kitab al-Jihad wa’l-Siyar, 2783; Sahih Muslim,
Kitab al-Hajj, 1353.

' “Umar b. ‘Abd al-*Aziz (d. 101/720) ruled as Umayyad Caliph from 99-101/717-720. See EI, s.v. ““Umar
(I1) b. <Abd al-*Aziz.”

* Mu’nis notes that “‘Umar b, ‘Abd al-°Aziz was referring to the actions of the Umayyad caliphs before
him.
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This [obligation to] emigrate does not lapse for those whose fortresses and cities
have been overtaken by the tyrant - may God curse him - except in a situation of
complete inability [to emigrate] by any means.” [This obligation does] not [lapse out of
concern for one’s] homeland or wealth, for all of that is invalid in the view of the
revealed law (al-shar®). God Most High said: {Except for the weak among men, women,
and children, who are unable to devise a plan and are not guided to a way; as for these,
perhaps God will pardon them. God is Most Clement, Oft Forgiving.}** This weakness
which characterizes those who are forgiven is not the same weakness that is offered as
an excuse at the beginning and fore parts of the verse.”” This [other type of weakness]
is the statement of those who wronged themselves, “We were abased in the earth.”

God Most High did not accept their words as an excuse, and indicated that they were
capable of emigrating by some means. He offered forgiveness for that weakness which
renders one incapable of devising a plan or being guided to a way, through His words
{as for these, perhaps God will pardon them}; for ‘perhaps’ on the part of God indicates
necessity [of action, rather than mere probability]. The weak man who is punished in

the fore part of the verse is the one who is capable [of emigrating] by some means, and

' Instead of illa bi-tasawwur al-‘ajzi ‘anha (except in a situation of inability), Muhammad ‘Inan’s summary
of this passage records wa-1a yatasawwaru al-ajzu ‘anha (and no situation of inability can be imagined), an
unexplained reading which is not noted in or supported by any of the editions, and would not make
sense in the context of the text as a whole. “Inan was working only from the Escorial manuscript. See
‘Inan Nihdyat al-Andalus wa-tarikh al-*Arab al-mutanassirin, 3 ed. (Cairo: Matba® Lajnat al-Ta'lif wa’l-
Tarjama wa’l-Nashr, 1966), 61.

2 Qur’an 4:98-99. Translations from the Qur’an are my own, influenced by multiple published
translations including Yusuf Ali, Pickthal, Arberry, and Haleem.

 This refers to the verse immediately preceding the two just cited. Qur’an 4:97 is as follows: {Those who
the angels take in death while they are wronging themselves, the angels will say to them: ‘In what
circumstances were you?’ They will say, ‘We were abased in the earth.” The angels will say, ‘Was God’s
earth not spacious enough for you to have migrated therein? Hell will be the refuge for such men - a
wretched end!} Throughout the above paragraph, the “fore part of the verse” refers to verse 4:97, which
addresses those who oppress themselves by failing to emigrate within a spacious earth, while the “latter
part of the verse” refers to verses 4:98 and 4:99, quoted above, which indicate forgiveness for those who
are unable to find a way to emigrate.



347

the weak man who is forgiven in the latter part of the verse is the one who is incapable
[of doing so] by any means.

Thus if the one who is afflicted with this residence is incapable of fleeing with
his religion and unable to find a way to do so; and no scheme appears to him, nor any
power to devise such a scheme by any way or means; or if he is in the condition of one
who is confined or imprisoned; or if he is very sick or very weak; then it is hoped that
he will be forgiven, and he comes to occupy the same [legal status] as one who is forced
to utter words of unbelief. However, he must also maintain a steadfast intention that, if
he had the power or ability, he would emigrate. Accompanying this intention must be
a sincere resolve, that if he gains the power to emigrate at any point, he will use that
[power] to do so. As for the one who is capable [of emigrating], in any way and by any
possible means, he is not excused [from doing so]. He wrongs himself if he remains,
according to what is indicated in the relevant Qur’anic verses and ahadith.

God Most High said: {Oh you who believe! Take not my enemies and yours as
allies, offering them friendship when they have rejected the truth that came to you,
driving out the Messenger and yourselves because you believe in God, your Lord. If you
have gone forth to strive in My way and to seek My pleasure, secretly loving them, yet I
am most aware of what you hide and what you reveal; and whoever among you does
this has strayed from the straight path.}** God Most High also said, {Oh you who
believe! Take not as intimates those outside your ranks; they will constantly strive to
corrupt you. They desire suffering for you; Hatred has been revealed from their

mouths, and what their breasts conceal is greater. We have made plain to you the

* Qur’an 60:1. This is the beginning and end of one verse.
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signs, if you will understand.}”” God Most High also said, {Believers should not take as
allies unbelievers instead of believers. Whoever does that will have no connection with
God in anything, except if you fear them greatly. God warns you of Himself, and unto
God is the return.}** God Most High also said, {Incline not toward the unjust, or the Fire
will seize you; you have no protectors apart from God, and then you will not be
helped.}”” God Most High also said, {Give to the hypocrites the grievous tidings that for
them there is a painful punishment. Those who take as allies unbelievers instead of
believers, do they seek glory among them? Verily all glory belongs to God. And He has
already revealed to you in the Book, when you hear people denying and ridiculing
God'’s revelation, do not sit with them unless they take up a different subject, or else
you yourselves will become like them. Indeed God will gather all the hypocrites and
disbelievers together in Hell. The [hypocrites] watch you, and if God grants you
victory, they say: “Were we not with you?” But if the unbelievers have some success,
they say [to them] “Did we not gain an advantage over you, and protect you from the
believers?” God will judge between you on the Day of Resurrection, and God will not
grant the unbelievers any way against the believers.}*® God Most High also said, {Oh
you who believe! Do not take for allies unbelievers instead of believers. Do you wish to
give God a clear warrant against you?}”” God Most High also said, {Oh you who believe!
Take not the Jews and Christians as allies; they are the allies of each other. Whoever

among you allies himself with them is one of them. Verily God does not guide the

% Qur’an 3:118.

% Qur’an 3:28.

¥ Qur'an 11:113.
% Qur'an 4:138-41.
# Qur’an 4:144.
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unjust.}* God Most High also said, {Oh you who believe! Take not as allies those of
them, who were given the scripture before you, and the unbelievers, who make of your
religion a mockery and a sport; but fear God if you are indeed believers. When you call
to prayer, they make of it a mockery and sport, because they are a people who do not
understand.}’’ God Most High also said, {Your true ally is God, and His messenger, and
those who believe - who establish the prayers and pay the alms, and who are bowed in
worship. Whoever turns to God and His messenger, and to those who believe - for the
party of God, they are the victors.}*”

God Most High also said, {Those whom the angels take in death while they are
wronging themselves, the angels will say to them: ‘In what circumstances were you?’
They will say, “We were abased in the earth.” The angels will say, “Was God’s earth not
spacious enough for you to have migrated therein?” Hell will be the refuge for such
men - a wretched end! Except for the weak among men, women, and children, who are
unable to devise a plan and are not guided to a way; as for these, perhaps God will
pardon them. God is Most Clement, Oft Forgiving.}”’

God Most High also said, {You see many of them allying with those who do not
believe. Evil is what they have sent forward for themselves; God is angered against
them and they will abide in torment. Had only they believed in God, in the prophet,
and in what has been revealed to him, they would not have taken them as allies. But

many of them are transgressors.}**

*® Qur’an 5:51.

*1 Qur’an 5:57-58.
32 Qur’an 5:55-56.
% Qur'an 4:97-99.
* Qur’an 5:80-81.
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Those who are wronging themselves in these preceding verses are none other
than those who fail to emigrate despite having the ability to do so, as is indicated by the
words of God Most High, {Was God’s earth not spacious enough for you to have
migrated therein?},” for their wronging of themselves consisted of their failure to
emigrate, which meant residing with the unbelievers and increasing their numbers.
And in His words, {whom the angels take in death} there is a warning, that those
rebuked and punished for this are those who die persisting in this residence [among
unbelievers]; but as for those who repent of this, and emigrate, and whom death [then]
overtakes, even if [they are still] en route, [as for them], {whom the angels take in
death} does not include them. It is hoped that their repentance will be accepted, and
that they will not die while wronging themselves. This is also indicated by the words of
God Most High: {Whoever goes forth from his home as an emigrant in the way of God
and His messenger , and whom death then overtakes, his reward from God is sure. For
God is Most Forgiving, Most Merciful}.*

All of these Qur’anic verses, or most of them, except His words {You see many of
them allying with those who do not believe . . .} to [this verse’s] end,” are clear texts
prohibiting alliances with unbelievers.”® As for the words of God Most High, {Take not
the Jews and Christians as allies; they are the allies of each other. Whoever among you
allies himself with them is one of them. Verily God does not guide the unjust},” [this

verse indicates that] there remains no pending doubt as to this prohibition. These

% Qur’an 4:97.

* Qur’an 4:100.

* Qur’an 5:80-81; see above.

% Al-Wansharisi is making a distinction between the clear command “Take not as allies .. .” of many of
the other verses, and this verse, which describes the punishment accruing to a group that has already
performed a prohibited action.

* Qur’an 5:51.
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words of God Most High are likewise: {Oh you who believe! Take not as allies those of
them, who were given the scripture before you, and the unbelievers, who make of your
religion a mockery and a sport; but fear God if you are indeed believers.}*

The repetition of verses to this effect, and their conformity to a single
consistent theme, confirms the prohibition [of alliance with unbelievers] and removes
any potential uncertainty*' concerning it. For if there is a clear text to this effect, and it
is confirmed through repetition, then the uncertainty has clearly been removed.
Moreover, these Qur’anic texts and the prophetic ahadith and the clear consensus of
scholars are all mutually reinforcing of this interdiction, for concerning this
prohibition of residence among, and of alliance with, unbelievers, you do not find any
[scholar] with a divergent opinion among those who pray toward Mecca (ahl al-gibla),
who adhere to the noble Book which [God describes as follows:] {Falsehood cannot
approach it from before or behind it. It is a revelation from the Wise, the Praised
One.}** This is a categorical, religiously-prescribed prohibition,* like the prohibition of
[eating] carrion, blood, and pork; and of killing a person without right, and its sisters
[viz., similar violations] of the five absolute needs** which the leaders of [all] sects and
religions have agreed are inviolable. Any [scholar] who contradicts this [prohibition]
now, or who desires disagreement as to those who reside with or rely upon them, by
permitting this residence, by considering it a matter of little consequence, and by

making light of its legal status - [any such scholar] has deviated from the religion and

**Qur’an 5:57. The connection between these two verses is that both specifically include people of the
book, Jews and Christians, in addition to the generic “unbelievers.”

! Rafi° li'l-ihtimal al-mutatarriq ilayhi, more literally suggests the removal of any loopholes or weaknesses
in the case for this prohibition, which would render it probable rather than certain, or qualified rather
than absolute.

2 Qur’an 41:42.

* Fa-huwa tahrim maqta° bi-hi min al-din.

* These basic human needs are the protection of religion, life, reason, progency, and reason.
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parted from the Muslim community. He is defeated with [evidence] that no Muslim can
defend [himself] against, and he is preceded by [scholarly] consensus, which must not
be contradicted and the course of which must not be violated.

The ‘Leader of the Jurists’ Abai al-Walid Ibn Rushd® -- may God have mercy upon
him - said at the beginning of the chapter on trade in non-Muslim territory (ard al-
harb) in al-Muqgaddimat:

The obligation to emigrate has not lapsed; rather, emigration remains obligatory until
the Day of Judgment. And by consensus of the Muslims it is obligatory upon one who
converts to Islam in non-Muslim territory to not reside there where he will be subject
to the laws of the polytheists, but to emigrate from there and to reach Muslim

territory, where he will be subject to their laws [viz., the Muslims’].*®

The messenger of God - may God bless him and grant him peace - said, “I am
innocent of any Muslim who resides with the polytheists.”*

However, those obligated to emigrate [from non-Muslim territory] are not
prohibited from returning to their homeland if it reverts to a land of belief and of
Islam, as [had been the case for] the Emigrants among the Companions of the
messenger of God - may God bless him and grant him peace - [who] were prohibited

from returning to Mecca. God reserved this [prohibition] for them [viz., the Emigrants]

because of the merit entailed in it [viz., not returning to Mecca].*®

[Ibn Rushd] said:

*> Abii al-Walid Muhammad b. Ahmad b. Ahmad b. Rushd al-Jadd (d. 520/1126), a prominent Malik jurist
from Corddba and grandfather of the Ibn Rushd who is known as Averroes. DM 373-74; IM 315-23; SN, 1:
190.

* Ibn Rushd, al-Mugaddimat al-mumahhidat, 2:153.

7 Ana barT min kulli Muslim yuqimu bayna azhur al-mushrikin, could also be translated, “I am not responsible
for any Muslim who lives among the polytheists.” See full hadith and citation below.

* illa anna hadhihi al-hijra la yuhramu ‘ald al-muhdgjir bi-ha al-ruji‘ ila watanihi, in “ada dar iman wa-Islam, ka-
ma hurima ‘ala al-Muhdjirin min ashab rasul Allah -- salla Allahu ‘alayhi wa-sallam - al-ruju‘ ila Makka li'lladht
iddakharahu Allah la-hum min al-fadl fi dhalika. In al-Muqaddimat al-mumahhidat, Ibn Rushd explains that
the Muhajirtin (Emigrants) had been obligated to remain with Muhammad, who prohibited them from
resettling in Mecca even after the conquest. The Emigrants enjoyed an exclusive status and God granted
them the utmost merit for their actions. Ibn Rushd, al-Mugaddimat al-mumahhidat, 2:152.
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Thus, if by virtue of the Book, the Sunna, and the consensus of the community it was
obligatory for those who converted to Islam in non-Muslim territory to emigrate from
there and to join the territory of the Muslims; and not to settle or remain among the
polytheists, in order that they [viz., the converts] not be subject to their laws; then how
could it be permissible for anyone to enter their territory - where he would be subject
to their laws - for trade or for any other [reason]!?

Malik - may God have mercy upon him - deemed it reprehensible for anyone to
live in a land where the pious ancestors were derided, so how [could it be permissible
for anyone to live] in a land where [infidels] disbelieve in the Merciful, and where idols
are worshiped instead of [God]!? Only the soul of a Muslim whose faith is diseased
could settle upon this. (End).”

If you were to say:

“What is to be understood from the discussion of the author of al-Mugaddimat,
and [from that of] other early jurists, is a case in which Islam [i.e., being Muslim] is
newly added to [an ongoing state of] residence among polytheists. The case which is
asked about [in the question] is a case in which [a state of] residence [in non-Muslim
territory] is newly added to an original state of Islam [i.e., being Muslim]. There is a
vast difference between these two cases, so it is not proper to use [the first case] as the

evidence [by which to judge] this case for which a rule is now requested.”

I would say:

The early jurists’ understanding [of this issue] simply related to those who fail
to emigrate in the absolute. They exemplified this [failure to emigrate] with one of its
manifestations, which is [the case of] one who converts to Islam in non-Muslim
territory and remains there. This [case] which is asked about is likewise a second [of

this failure’s] manifestations. It differs from the first [case], the one used as an

* Ibn Rushd, al-Muqgaddimat al-mumahhidat, 2:153.
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example, only as to the particular characteristic of residence [in non-Muslim territory]
being newly added [to an existing state of being Muslim].

In the first case, the one used as an example by the [early jurists], [a state of]
Islam [i.e., being Muslim] is newly added to residence [in non-Muslim territory]. In the
second case, the one which is asked about and which is assimilated to the [first case],
residence [in non-Muslim territory] is newly added to Islam [i.e., already being
Muslim]. The difference as to which [status] is newly added is a superficial one, and
[this difference] is not considered [as supporting evidence for] the call to limit this
ruling to [the first case] and to not extend [that ruling] beyond [that first case]. Rather,
the guiding masters who preceded [us] and whom [we] follow devoted their discussions
to the case of one who converts to Islam and does not emigrate. This is because this
submission to to polytheist rule® was nonexistent in the beginning and early period of
Islam; [this submission] only occurred, according to what has been said,” after
centuries had passed, and after the extinction of the master mujtahids of the great
cities.”” Thus, because of this - without doubt - none of them turned their attention to
the legal rules [pertaining to this second case].

Then, when submission to Christian rule appeared this time in the fifth century
A.H. and afterwards, when the cursed Christians - may God destroy them - seized the

island of Sicily and some regions of al-Andalus, [at that point] some of the jurists®

>0 Al-muwalat al-shirkiya. Variants of this phrase (al-muwalat al-kufraniya, al-muwalat al-Nasraniya) are used
throughout to mean submission to non-Muslim rule. Muwalat (alliance), from the same root as awliya’
(allies), links this submission to the Qur’anic verses prohibiting Muslims from allying with non-Muslims,
and thus also connotes a prohibited form of political alliance or the illegitimate conclusion of a treaty
with non-Muslims.

*! ‘ald ma qila could also mean “in the manner described,” but as this added by al-WansharTsT it probably
reflects his reliance on Ibn Rabi*for this point.

*2 The eponymous founders of the law schools and their earliest disciples.

> Tbn Rabr specifies that they were Maghribi jurists.
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were questioned about this. They were asked about the legal judgments pertaining to
those who commit [this submission]. They answered that they [i.e., those Muslims who
remain in conquered territory] are subject to the same rules as those who convert to
Islam [in non-Muslim territory] and do not emigrate. [These jurists] assimilated those
who are asked about [i.e., Muslims in conquered territory], and as to whose legal status
[the earliest jurists were] silent, to them [i.e., those who convert to Islam in non-
Muslim territory].

[These jurists] considered the two groups to be equivalent in terms of the legal
rules pertaining to their property and children; they did not see a difference between
the two groups as to these [two issues]. This is because the two [groups] are as one
with respect to their submission to the enemy, their living among them, their
interacting and associating with them, their lack of separation from them, their failure
to emigrate as is obligatory for them, and [their failure] to flee from them; and [with
respect to] all of the other reasons which entail these legal rules, on which [the earliest
jurists] were silent as regards this case whose status is [now] asked about. Thus, [these
later jurists] - may God have mercy upon them - assimilated the legal rules on which
they [i.e., the earliest jurists] were silent, and which pertain to those [Muslims] about
whom they were silent, to the legal rules on which they had elaborated, [and which]
pertained to those [who converted in non-Muslim territory]. Thus the scope of later
jurists’ interpretation in this became simply the assimilation of [the status of] those left
unaddressed to [the status of] a group whose [status] was addressed, and which was

completely equivalent to [the unaddressed group] in substance.
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[This answer] from [these later jurists] - may God have mercy upon them -
represents an impartial examination [of the issue], a cautious use of interpretation, and
a reliance upon adhering to [the opinions of] the guiding masters who preceded [us]
and whom [we] follow. Thus [this answer] was of the utmost excellence and beauty.

As for the evidence from the Sunna that this residence [in non-Muslim territory]

is prohibited, what al-Tirmidhi includes [in his collection] is the following:

The Prophet - may God bless him and grant him peace - sent an expedition to
Khath®am. Some people sought protection by prostrating, but they were quickly killed.
This reached the Prophet - may God bless him and grant him peace - and he ordered
that one-half of the blood money be paid to them. He said: ‘I am innocent of any
Muslim who lives among polytheists.” They said: ‘Why, Oh Messenger of God?’ He said,
‘Their fires should not be visible to one another.”

And in the same chapter [of al-Tirmidhi]: “The Prophet - may God bless him and grant
him peace - said: ‘Do not live among the polytheists or associate with them. Whoever
lives among them or associates with them, is one of them.”™

The explicit stipulation in these two traditions (hadiths) as to the intended
meaning is such that it will be obvious to anyone with sound judgment and a correct
approach to evaluating evidence. The two [traditions] have been established as being
among the hasan [good] traditions in the six compilations around which the core of
Islam revolves.*

[The later jurists] said: ‘There is no evidence that contradicts them [i.e., the
rulings derived from these traditions]; there is no abrogating [evidence], no [evidence]

that requires specification [of their legal applicability], or any other [evidence that

> Jamf* al-Tirmidhi, Kitab al-Siyar, 1604; Sunan Abii Dawid, Kitab al-Jihad, 2645; Sunan al-Nisa', Kitab al-
Qasama, 4780. For Ibn al-°ArabT’s commentary on this hadith, see “Aridat al-Ahwadh, 4:7:78-79.

> Sunan al-Tirmidhi, Kitab al-Siyar, 1650; Sunan Abi Dawid, Kitab al-Jihad, 2787.

> For a description of the six collections and terminology used to rank the reliability of traditions, see:
Muhammad Zubayr Siddiqi, Hadith Literature: Its Origin, Development, and Special Features, revised ed.
(Cambridge: Islamic Texts Society, 1993).
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would qualify the applicability of these rulings]. No Muslim disagrees as to what these
two [traditions] stipulate. This is sufficient [support] for using these two [traditions] as
evidence [as to legal rules].

This is in addition to mutual corroboration between these two [traditions] and
explicit texts of the Book, and [between these two traditions and] the legal maxims; and
the attestation of these two [sources] to the two [traditions].

In Sunan Abi Dawid, in a tradition related from Mu‘awiya,” he stated: “I heard
the messenger of God - may God bless him and grant him peace - say: ‘The duty to
emigrate will not cease until repentance ceases; and repentance will not cease until the
sun rises from the west.””**

On this [same topic] is a tradition narrated by Ibn “Abbas. He stated: “The
messenger of God - may God bless him and grant him peace - said on the day of the
conquest of Mecca: ‘There is no hijra after the conquest; but there [remains the
obligation of] jihad, and [correct] intention; when you are summoned to battle, then go
forth.””*

Abi Sulayman al-Khattabi® said:

Emigration was recommended at the beginning of Islam, not obligatory; and this is the
word of God - may He be exalted - {Whoever emigrates in the way of God will find
many refuges and abundance in the earth}.®" This was revealed when the polytheists’
insults against the Muslims in Mecca intensified. Then, emigration became obligatory
for Muslims upon the Prophet’s - may God bless him and grant him peace - departure
for Medina. [The Muslims] were ordered to move to his city, in order to be with him

7<pbd Allah b. Mu‘awiya b. ‘Abd Allah b. Ja*far b. Abi Talib (d. 130/747 or 748). EI%, s.v. “’Abd Allah b.
Mu‘awiya.”

%8 Sunan Abii Dawad, Kitab al-Jihad, 2479.

> Sahih al-Bukharf, Kitab al-Jihad wa'l-Siyar, 2783; Sahih Muslim, Kitab al-Hajj, 1353; Sunan al-Tirmidhi, Kitab
al-Siyar, 1590.

% Hamd (or Ahmad) b. Muhammad b. Tbrahim b. Khattab al-Busti, known as AbT Sulayman al-Khattabi (d.
386/996 or 388/998) was a well-traveled jurist and traditionist who was born and died in Bust, in
modern-day Afghanistan. EI, s.v. “Al-Khattabi.”

> Qur’an 4:100.
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and to cooperate and band together if anything serious befell them; and to learn and
study the affairs of their religion.

Fear of the Quraysh, who are the people of Mecca, had become great in that time.
Thus when Mecca was conquered and submitted in obedience, this meaning [of the
obligation to emigrate] came to an end. The obligatory nature of emigration was lifted,
and its status returned that of a recommended or desirable duty.

Thus these are two hijras. Of the two, the one that has ceased is the obligatory one.
The one that remains is the recommended one. This is how the two traditions may be
reconciled, despite the disparity that exists between [the quality of] their chains of
transmission. The chain of transmission for the tradition reported by Ibn “Abbas is
muttasil sahih (sound, with an uninterrupted chain of narrators), and the chain of
transmission [for the tradition reported by] Mu‘awiya has a point of weakness (fihi
magal). (End.)

I say:* These two hijras which are addressed in the traditions [reported by]
Mu‘awiya and Ibn ‘Abbas are the two hijras which ceased to be obligatory upon the
conquest of Mecca. The first hijra is that which is motivated by fear for one’s religion
and person, like the Hijra of the Prophet - may God bless him and grant him peace -
and of his Meccan Companions. This [hijra] was an obligation for them,” without which
[their] faith would not have been complete. The second [hijra] consisted of emigrating
to the Prophet - may God bless him and grant him peace - in his abode, where he had
settled. Those who went to him pledged their allegiance [to him] on the basis of their
hijra, while others pledged their allegiance on the basis of Islam.

As for emigration from the land of unbelief, it is obligatory until the Day of

Judgment. Ibn al-“Arabi stated in al-Ahkam:**

Moving about on the earth is divided into six categories:

The first: Emigration, which is leaving the land of war for the land of Islam. This
was an obligation in the days of the Prophet - may God bless him and grant him peace -
and this hijra remains obligatory until the Day of Judgment. The [hijra] which ceased
with the conquest [of Mecca] was [the one that consisted of] travelling to the Prophet -
may God bless him and grant him peace - wherever he was. [It is obligatory for anyone

v,

% Despite al-WansharisT’s “I say,” this next paragraph is taken from Ibn al-“Arab1’s ‘Aridat al-ahwadhi, with
some re-arrangement and the addition of the reference to the two hadith reports; Ibn al-°Arabi was only
referring to the “no hijra” tradition. Ibn al-°Arabi, ‘Aridat al-ahwadht, 4:7:66.

% Najib’s edition (67) reads “to him,” as does the Rabat printed edition (2:126). “To them” makes more
sense here and is the variant that appears in Mu’nis’s edition (34) and in Ibn al-*ArabT.

% The following passage appears in Ibn al-°Arabl’s Ahkam al-Qur’an, a work of exegesis covering 500 verses
of the Qur’an of legal import. Ibn al-“Arabi, Ahkam al-Qur’an, ed. Rida Faraj al-Hamami (Beirut: Al-
Maktaba al-*Asriya, 2003), 1:496.
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who converts to Islam in the land of war to depart for the land of Islam].*® If he remains
in the land of war he commits and act of disobedience to God, and there is
disagreement as to his status.

See the rest of the categories of emigration in [Ibn al-“Arabi’s al-Ahkam].

Ibn al-°Arabi also stated in al-“Arida: *

God first prohibited Muslims to reside among polytheists in Mecca, and obligated them
to join the Prophet in Medina. When God granted victory over Mecca, the hijra lapsed,
and the prohibition on residence among polytheists remained.

Those who sought protection by prostrating had not converted to Islam and
remained among the polytheists; their seeking protection was only [conceived] at that
moment. Yes, [it is true] that it is not permissible to kill one who hastens to Islam when
he sees the sword at his head, by community consensus. But they were killed for one of
two reasons: Either because prostration does not provide inviolability, and inviolability
is only [achieved] through faith, as evidenced by pronouncing the two testifications of
faith; or, because those who killed them did not know that [prostrating] made them
inviolable. This [latter possibility] is the correct [one]. For when Khalid® rushed to kill
the Banii Jadhima, they said: “We have converted (saba'na)!” and they did not know to
say “We have converted to Islam (aslamna)!” So he killed them. The Prophet - may God
bless him and grant him peace - paid blood money to [their families] because of
Khalid’s offense. The offenses of the ruler (imam) and his commander are [payable]
from the treasury [bayt al-mal].

He also said:*® This indicates that saying specifically “There is no God but God and
Muhammad is the messenger of God” is not a condition of [converting to] Islam . . .
[Muhammad] only paid half of the blood-money [to those who prostrated] out of
concern for compromise and the common good.” He paid the people of Jadhima twice
that amount [i.e., full blood-money],” in accordance with what was required by the
circumstances of each one, based on their word.”

The scholars disagreed as to the status of one who converts to Islam and remains in
non-Muslim territory (dar al-harb).”* Can he be killed, or his family and property
captured? Malik said: “His life is spared, but his property can be taken, until he

% This sentence in brackets does not appear in al-Wansharisi, but is necessary to understand this passage
taken from Tbn al-°Arabi (al-Ahkam, 1:496). This passage in al-WansharfsT differs slightly from that given
in Ibn al-°ArabT; most notably, in al-Ahkam Ibn al-°Arabi states that there are many categories of
movement on the earth, that the first type is hijra, and that there are six categories of hijra (not of
movement in general).

% Ibn al-°Arabi, ‘Aridat al-ahwadhi, 4:7:79.

¢ Sayf al-Din Khalid b. al-Walid (d. 21/642), one of the most prominent military commanders of the early
conquests.

% gala. 1t is unclear to whom this sentence is attributed; it may be that Ibn al-°Arabi has taken this entire
passage from another work and this marks the beginning of a new section taken from that work.

¥ In the elided section, Ibn al-Arabi states that if someone says he is Muslim, this should suffice to give
him the legal status of being Muslim. He also notes that he has already made this point in another work.
®Tbn al-“Arabi reads mithla dhalika (the same amount), while al-Wansharisi reads mithlay dhalika (twice as
much). The difference in the two cases appears to be that some of people of Khatham were engaged in
battle, and the status of those who prostrated was ambiguous; whereas the people of Jadhima had
already converted, and they laid down their arms when Khalid arrived.

7t After Khalid’s return, Muhammad sent “Ali to speak with the people of Jadhima and compensate them
for all their lost lives and damaged property. For an account of the Jadhima incident, see Ibn Ishaq, The
Life of Muhammad, trans. A. Guillaume (Oxford: Oxford University Press, 2003), 561-65.

72 For an overview of opinions on this issue across time and legal schools, including many of the opinions
cited by al-WansharTsi, see Abou El Fadl, “Muslim Minorities,” 165-69.
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establishes [legal] ownership of it within Muslim territory (dar al-Islam).”” 1t was also

said that he [i.e., the convert] has ownership of his property and his family; al-ShafiT
supported this view.”* The issue is examined among the [other] issues about which
there is scholarly disagreement, building on the questions of whether or not the harbi
(resident of dar al-harb) can possess valid ownership, and whether the guarantor of
inviolability (al-“dsim) is Islam or [being in Muslim] territory.”

Those who say that he possesses valid ownership hold to [the following statement
of [Muhammad’s] - may God bless him and grant him peace - : “Has °Aqil left us a
home?..."”” [They also] hold to his statement - may God bless him and grant him
peace - “I was ordered to fight people until they say, ‘There is no God but God.” When
they have professed this, they have protected their lives and their property from me,
except by [legal] right to it.””” [Muhammad] thus treated lives and property equally,
and linked them by a possessive construction to them [i.e., the converts]; and [this]
possessive construction necessarily indicates ownership. He then stated that he among
them who converts to Islam is inviolable, which necessarily indicates that no one may
act against him.”

Those who attribute to him his property also hold to [Muhammad’s] statement - may
God bless him and grant him peace - “Whoever converts to Islam and owns something,
that is his [lawful property];””* and to his statement - may God bless him and grant him
peace - “The property of any Muslim is not licit other than by his consent.”

As for Malik and Abii Hanifa and those who agree with them: they hold that the
guarantor of inviolability is, rather, [being in Muslim] territory; so as long as a Muslim
does not establish possession of his property and child within Muslim territory,

whatever is taken from that [property] in the land of unbelief is booty (fay’) for the

Muslims. It is as though they [i.e., those who agree with Malik and Abii Hanifa] do not

7 Ibn al-°Arabl notes here that Abt Hanifa likewise held this position.

7 The Rabat-Beirut edition (2:127) mistakenly reads innahu yajiz malahu, while ‘Aridat al-ahwadhi (4:7:79)
reads yahiiz.

7 This second question regarding what gives protection, and the following hadith regarding °Aqil, are not
in Ibn al-“ArabT’s text.

76 Sahih al-Bukharf, Kitab al-Maghazi, 4282; Sahih Muslim, Kitab al-Hajj, 1351. The remainder of the statement
indicates that non-believers and believers do not inherit from each other; meaning that non-believers
have possession of their own property. °Aqil, the son of Muhammad’s uncle Aba Talib, did not convert to
Islam until after he had inherited property from a number of non-Muslims in Mecca. After converting,
he sold everything and emigrated to Medina. Najib, Asnd al-matdjir, 73, n. 1.

77 Sahih al-Bukhart, Kitab al-Zakat, 20 and Kitab al-Jihad, 2946; Sahih Muslim, Kitab al-Iman, 20.

78 In Tbn al-°Arabi, this passage reads: “He then stated that they [i.e. the lives and property] were
protected, and this necessarily indicates that no one had a right to them.” Ibn al-‘Arabi, “Aridat al-
ahwadhi, 4:7:79.

7 Al-Sunan al-Kubra, al-Bayhag, for reference, see Najib, Asnd al-matdjir, 74, n. 3.

% Al-Sunan al-Kubrd, al-Bayhag, for reference, see Najib, Asnda al-matdjir, 74, n. 4.
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consider the unbelievers to have ownership [over anything]; rather, their property and
children are licit to any Muslim capable of [seizing] them, as [is the case concerning]
their lives.* Whoever among them converts to Islam, and does not establish possession
of any property or child [belonging to him] within Muslim territory, it is as though he
does not have any property or children; and it is as though the ownership [of these
things is attributed] to the unbelievers, just as the territory belongs to them. The
Muslim does not have real ownership if he is among them [i.e., the unbelievers.]*

Ibn al-“Arabf also stated: “The guarantor of inviolability for the Muslim’s life is
Islam, and for his property, [being in Muslim] territory.”

Al-ShafiT said: “The guarantor of inviolability for both of them together is
Islam.”®

Abii Hanifa said: “The guarantor of inviolability which is relevant to assessing

[the monetary compensation] for them both is the territory, while [the guarantor of

protection which is] relevant to assessing sin is Islam.”® The explanation for this is

that in the case of one who converts to Islam and does not emigrate, and is killed,

¥ That is, the lives of non-Muslims, which are not protected.

% These two analogies rely on somewhat contradictory images: either the unbelievers own nothing, or
they own everything in their territory. The characterization of the Maliki and HanafT positions that al-
WansharTsT is attempting to convey appears to be thus: The property, families, and lives of unbelievers
outside of Muslim territory are not protected; they are licit to Muslims (subject to the rules governing
warfare). When an unbeliever converts to Islam, that conversion does not change the legal status of his
property and family, which remain unprotected and licit to Muslim expeditions from Muslim territory.
The legal status of all property in non-Muslim territory is the same, because it is the territory that is the
determining factor in the status of property and family. In order to establish valid ownership of his
property, the convert must bring that property to Muslim territory.

¥ This statement does not explicitly appear in the passages of Ibn al-°Arabi ‘s al-Ahkam and “Aridat al-
ahwadhi from which al-WansharTst has been quoting. This would be accurate as a continuation of Ibn al-
“ArabT’s characterizations of the opinions of Malik and Abl Hanfa, but is not the opinion that Ibn al-
Arab1 himself held; as will become clear, he agreed with al-ShafiT’s position. Indeed, this statement
more clearly resembles a description of Malik’s position which is recorded in Ibn Rabi’s text and slightly
precedes a section in which the latter jurist begins to quote from Ibn al-*Arabi.

* For a more detailed discussion of al-ShafiT’s position see Najib, Asna al-matdjir, 75, n. 3.

% Tbn al-*Arabi discusses this position in his exegesis of Qur'an 4:92, which addresses compensation and
atonement for the accidental killing of believers, including those residing outside Muslim territory. Ibn
al-‘Arabi, al-Ahkam, 1:490-91.
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atonement but not blood money or retaliation is required [in compensation for his
killing], according to Abii Hanifa.*® If he had emigrated, atonement and blood money
paid to the [the convert’s] tribe would [both] be required.

It has been said: According to this, Malik and al-ShafiT held that [the convert’s]
life should be spared. And Abii Hanifa held that the accidental killing [of the convert]
does not necessitate the payment of blood money, but rather necessitates atonement
only. This [latter opinion] is the apparent meaning [of the relevant Qur’anic verses], as
explained by the exegetes. They cite as evidence for this [opinion] the words of [God]
Most High: {As for those who believed but did not emigrate; You owe them no loyalty
until they emigrate},” and the words of [God] Most High: {If he belonged to a people
hostile to you, and was a believer, the freeing of a believing slave (is required of the
killer)}; [God] does not mention blood money [in this latter verse].*® [The exegetes]
said: What this believer signifies [in this latter verse] is none other than the Muslim
who fails to emigrate, because he is a believer among an enemy people. And so he is
one of them, according to the words of [God] Most High: {Whoever among you allies
himself with them is one of them}.* Thus he is a believer from an enemy people. Thus,
when blood money is mentioned at the beginning of the verse, for [the killing of] any

believer in general; and at the end of the verse, for [the killing of] a believer whose

% The atonement specified in Qur’an 4:92 is the freeing of a Muslim slave, as will be shown below. Ibn al-
‘Arabi discusses possible reasons for blood money not being mentioned in this verse as obligatory in the
case of Muslims living in non-Muslim territory in both al-Ahkam (1:490-91) and “Aridat al-ahwadhi (4:7:79).
He suggests, among other possibilities, that the Muslim wrongfully killed may not have any Muslim
relatives; giving money to non-Muslims in non-Muslim territory would strengthen them in war against
Muslims.

8 Qur’an 8:72.

% Qur’an 4:92. This is the verse which covers the atonement and compensation required for the
accidental killing of three types of believers: believers in general, those belonging to enemy peoples, and
those whose people have a treaty with the Muslims. Blood money is mentioned as due in the first and
last cases, but only the freeing of a believing slave is mentioned as being required for the middle case.

¥ Qur’an 5:51.
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people are under a treaty and alliance with us - and they are the dhimmis (Christians
and Jews in Muslim territory) - ; and [the verse] is silent regarding [blood money] in
the [case of] this believer who is among the enemies; this indicates that [blood money]
is not in effect [for this case] and that atonement alone is required [for killing this type
of believer]. This is the rule regarding the legal status of his life.

Ibn al-°Arabi said:™

It was in Khurasan® that this issue was of great importance. The Malikis did not
encounter it, nor did the Iraqi masters know of it. So how should Maghribi mugallids
(jurists who adhere to previously established doctrines) [deal with this issue]?*

As evidence for their opinion that the guarantor of inviolability is [being in
Muslim] territory, AbT Hanifa’s followers state that it is fortresses and citadels which
are used for guarding and preserving [lives and property] and for warding off
[dangers]. And [they state] that if the infidel came to be in our territory, his life and
property would be protected. Thus, [the issue] becomes like [the legal status of]
property: If it has been left lying in the road, cutting off [the hand of one who takes it]
is not required; but if it has been put away inside its place of safekeeping, then cutting
off [the hand of any thief who steals it] would be indicated.

Al-ShafiT uses as evidence the words of the Prophet - may God bless him and grant
him peace - : “I was ordered to fight people until they say, ‘There is no God but God.’
When they have professed this, they have protected their lives and their property from
me, except by [legal] right to it.””* This [text] stipulates that the guarantor of

T have not yet been able to locate the following passage within Ibn al-*Arabi’s works.

°' Khurasan, meaning “the land of sunrise” referred broadly to the lands east of western Persia, including
Central Asia and Afghanistan, as well as specifically to a region of northeastern Persia. The term is
analogous to the Maghrib, literally the place where the sun sets, which can refer broadly to the western
lands of Islam, or to North Africa, or in modern times to Morocco. EI% s.v. “Khurasan.”

%2 Qala Ibn al-“Arabi: “Wa-hadhihi al-mas’ala Khurdsaniya ‘izam, lam tablughhd al-Malikiya wa-la ‘arafathd al-
a’'imma al-‘Iraqiya, fa-kayfa bi’'l-mugallida al-Maghribiya?” This could also be translated, “So how should
later Maghribi jurists know how to deal with this issue?” or “So how would they have any precedent on
which to rely?” It seems that Ibn al-*Arabi is emphasizing his peers’ geographical and temporal distance
from any developed legal discourse on Muslims living in non-Muslim territory; Khurasan and the
Maghrib represent opposite ends of the Islamic world. Abou El Fadl (“Muslim Minorities,” 169)
paraphrases Ibn al-Arabt’s statement as “an obstinate issue that has not been dealt with systematically
by Maliki jurists.” It should be noted, however, that without being able to place this passage in the
context of Ibn al-°Arabi’s work, we cannot be certain what specific “issue” he has been discussing up to
this point. Abou El Fadl quite reasonably assumes this issue is the inviolability of the lives and property
of Muslims in non-Muslim territory, which is the subject of the quoted material following what we have
here as Ibn al-‘Arabi’s opening statement. Paraphrasing this statement as noting the absence of a
developed or systematic legal discourse on this issue thus reflects the fact that there were some existing
opinions on Muslims’ inviolability while in dar al-harb within the Maliki school, as seen in the responses
to Muslims who stayed in Barcelona after its conquest in 185/801 (Abou El Fadl, “Muslim Minorities,”
169; Molénat, “Le probléme,” 396-97; al-WansharisT, al-Mi‘ydr 2:129-30; also see below). Miller
(“Obligation to Emigrate,” 265), who apparently takes Abou El Fadl’s paraphrase to be a translation and
adopts it as her own (but cites the Miyar), makes the unwarranted assumption that Ibn al-°Arabt’s “issue”
refers to the Mudéjar predicament as a whole.

% See n. 77 above.
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inviolability of one’s person and property consists only of professing Islam. Even if a
Muslim entered dar al-harb, his life and property would [remain] inviolable. [The legal
status of the] territory is of no relevance.

As for the opinion of our fellow [Malikis], that Islam is the guarantor of
inviolability for one’s person but not for children or property; and [as for] the opinion
of the followers of Abii Hanifa, that only citadels protect and preserve; these are idle
discussions. This is because they relate to the tangible protection gained by an infidel
or rebel [behind physical walls], and this is not considered in [determining] the law.
[Scholarly] discussion should only concern what is legally relevant.

Do you not see that Muslim rebels and infidels may protect themselves with
citadels, but the lives and property of both [groups] are both licit? [With regard to
their lives], one of them [i.e., the infidel] is licit in an absolute sense, and the other on
condition that he persists rather than desists, continues [to engage in rebellion], and
refuses [to repent]. Property, on the other hand, is only made inviolable through the
owner’s protection of it, by having it with him in a place of safekeeping.

Isay:™ Ashhab and Sahniin® agreed with the opinion of al-ShafiT, which is also the
choice of Abii Bakr b. al-°Arabi, according to what is indicated by his discussion here.
Abii Hanifa and Asbagh b. al-Faraj* shared the opinion of Malik, which Ibn Rushd also
chose, and which is the commonly accepted view (al-mashhiir) of Malik, may God have
mercy upon him. The source of disagreement [between these two groups] is what has
been previously set forth.”

The renowned jurist and judge Abti ‘Abd Allah b. al-Hajj*® and other later jurists
treated the [question of] the property of this Muslim who is being asked about - the
one who is a resident of dar al-harb and does not leave [that territory] after the tyrant

seizes it - as analogous to the preceding disagreement among the master jurists of the

** What follows is al-Wansharist’s commentary.

% Abd al-Salam Sahniin b. Said (d. 240/854) wrote al-Mudawwana, one of the Maliki school’s foundational
texts. DM 263-68; EI?, s.v. “Sahniin;” IM 117-121, 147-151; SN, vol. 1, 103-105.

% Asbagh b. al-Faraj b. al-Sa‘id al-Nafi¢ (d. 225/840), was a prominent Egyptian Maliki student of Tbn al-
Qasim. DM, 157-58.

7 That is, whether or not harbis can possess valid ownership, and whether it is being Muslim or being in
Muslim territory that provides inviolability for lives and possessions.

% Abii “Abd Allah Muhammad b. Ahmad, known as Ibn al-Hajj (d. 529/1134), was a judge of Cordéba. QA,
134; ZK, 5:317. A collection of his fatwas are preserved in the Moroccan National Library in Rabat (Nawazil
Ibn al-Hgjj, ms. 55]) and possibly in the Tunisian National Library in Tunis (Fatawa Ibn al-Hajj, ms. 21086); I
did not inspect the latter to confirm this as the same text and author. The Rabat manuscript is a work of
ahkam, covering only areas of law that would fall under a judge’s jurisdiction. 1was unable to locate this
discussion in the manuscript.
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great cities as to [the legal status of] the property of one who converts to Islam and
resides in dar al-harb. Then, after joining together and equating these assimilated rules
[for the property of both conquered Muslims and converts], Ibn al-Hajj makes a
distinction [between the two cases]. [He reasons] that the property of the convert was
licit prior to his conversion to Islam, as opposed to the property of the [conquered]
Muslim. This is because [the latter’s] ownership never ceased, and he had at no prior
point been an infidel, [which would have made] his property and children licit to the
Muslims at some point. Thus no one may rightfully act against either [the conquered
Muslim’s life or property]. [Ibn al-Hajj said]: This is the preponderant (rgjih) opinion in
this discussion,; it is made clear by the supporting evidence and by reasoned
examination, and, upon consideration of the previously presented source of
disagreement, is so evident as to not be lost on anyone.

[Tbn al-Hajj] supports this distinction with another text,” which is an issue

addressed in the Sama® Yahya,'” in the chapter on jihad. The passage is as follows:

I asked him [i.e., Yahya b. Yahya asked Ibn al-Qasim''] about those Muslims from
Barcelona who failed to move away from them [i.e., the Christian conquerors] after the
year which had been set [by the Christians as the grace period] for their departure on
the day [the city] was conquered.'” They then attacked Muslims, seeking to protect
themselves, because they feared being killed if they were defeated [by Muslims
retaking the city]. [Ibn al-Qasim] said: I do not see his status as any different from that
of the criminal or illegitimate rebel (al-muharib) who steals from Muslims in dar al-Islam;
this is because he remains within the religion of Islam. If he is caught, his case is
referred to the ruler, who judges his case in the same way he would judge those

* While this could also be translated as “This distinction is also supported by another text,” what follows
makes it clear that al-WansharsT is still quoting from Ibn al-Hajj here, who must cite this passage from
the Mustakhraja (see below) as a continuation of his own argument (al-Wansharfs, al-Mi‘yar, 2:129-30).
Mu'nis also labels this section as Tbn al-Hajj’s opinion, but without comment (“Asna al-matajir,” 39-40).
1% Abli Muhammad Yahya b. Yahya al-Laythi (d. 234/848), a Corddban jurist, is credited with the
introduction of Malik’s Muwatta’ in al-Andalus. The Sama® Yahya refers to Yahya's recension of the
Muwatta’, which became the canonical version of this text in the Islamic West (there were several other
transmissions). EI% s.v. “Yahyab. Yahya al-Laytht;,” DM, 431-32.

1% cAbd al-Rahman b. al-Qasim al-“UtaqT (d. 191/806-7), known as Ibn al-Qasim, was the most prominent
Egyptian disciple of Malik and transmitted his master’s opinions, along with his own commentary, to his
(Tbn al-Qasim’s) students, including Yahya b, Yahya, DM, 239-41.

192 Barcelona was conquered in 185/801.
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involved in corruption and rebellion.'® As for his property, I do not see that it is
permissible for anyone to take it."”

105

The relevant part of the [passage] ends [here].

Ibn Rushd [commented on this passage as follows]:'*

His [viz., Ibn al-Qasim’s] opinion that their [participation in] attacking Muslims is
equivalent to the position of criminal or illegitimate rebels (muharibin) is correct.
There is no difference of opinion as to this, because if a Muslim fights [other Muslims],
whether his rebellion be in Muslim territory or in infidel territory, the judgment
regarding him is the same. As for his opinion regarding his property - that it is not
permitted for anyone to take it - this [opinion] is a clear contradiction of Malik’s
opinion in the Mudawwana regarding the case of one who converts to Islam in dar al-
harb, after which the Muslims invade that territory and take his family and property -
which is that all of that is booty (fay’), since [Malik] did not distinguish in this matter
between the army’s capturing his property and child before or after [the convert’s]
departure [from dar al-harb toward dar al-Islam]. (End)."”’

1% On the comparison between Muslims in dar al-harb and rebels, and the translation of muharib here as
“criminal or illegitimate rebel,” see Abou El Fadl, “Muslim Minorities,” 169.

1% This is a passage from the Mustakhraja or ‘Utbiya of Abii °Abd Allah Muhammad b. Ahmad al-“Utbi (d.
254-5/868-9). Al-°UtbT, an AndalusT jurist originally from Cordéba, compiled this legal work after
studying with Yahya b. Yahya, Sahniin, and other major transmitters of Maliki doctrine. The “Utbiya did
not survive as an independent text, but is preserved in its entirely in Ibn Rushd’s al-Bayan wa'l-Tahsil, a
commentary on the ‘Utbiya. For this passage, see: Ibn Rushd (the grandfather, d. 520/1126), Al-Baydn
wa'l-tahstl wa’l-sharh wa'l-tawjih wa’l-ta‘lil fi masd’il al-Mustakhraja, ed. Muhammad Haijji, et al., 2" ed.
(Beirut: Dar al-Gharb al-Islamt, 1988), 3:41-42. Tbn Abi Zayd al-Qayrawani (d. 386/996) also drew heavily
from al-‘UtbT’s work in his al-Nawadir wa’l-Ziyadat. For this passage, see: Ibn Abi Zayd al-Qayrawant, Al-
Nawadir wa'l-ziyadat ‘ala ma fi al-Mudawwana min ghayriha min al-ummuhat, ed. ‘Abd al Fattah Muhammad
al-Hulw, et al. (Beirut: Dar al-Gharb al-Islami, 1999), 3:352.

19 This passage continues as follows in the ‘Utbiya, as quoted in al-Bayan: “[Ibn al-Qasim] said: If he was
forced and commanded to do what he did, and was unable to disobey his commander out of fear for his
life, then I do not see that he is a rebel, or that he should be killed if captured; nor is he punished, if it is
clear that he was commanded to do this and feared for his life.” Ibn Rushd, al-Bayan, 3:42; Ibn Abi Zayd,
al-Nawddir, 3:352. Molénat argues that al-Wansharist has intentionally omitted the end of this passage in
order to remove the possibility of pardoning Muslims forced by Christians to assist military efforts
against other Muslims. This is an unwarranted assumption, as it is most likely Ibn al-Hzjj’s omission, and
for a different reason: Ibn al-Hajj, and later al-Wansharsi, are discussing whether or not there is a
legally significant distinction between the convert and the conquered Muslim with regard to inviolability
of life, family, and property; the question of coercion in determining guilt for crimes is a separate legal
issue, and although it may also happen to have bearing on the status of lives, property, and family, it
does not have bearing on the particular legal point under discussion. See Molénat, “Le probleme,” 397,
399.

1% Al-Wansharist uses the following commentary by Ibn Rushd on the just-quoted passage from the
“Utbiya to refute Ibn al-Hajj’s distinction between the convert and conquered Muslim; thus al-Wansharist
has finished citing from Ibn al-Hajj and is now drawing directly from al-Bayan. Al-Wansharisi, al-Mi‘yar,
2:130; Ibn Rushd, al-Bayan, 3:42.

' The point is that the convert’s property and family, if captured in dar al-harb, may be taken as booty
whether or not the convert is still with them or has left them behind and moved to dar al-Islam. Tbn
Rushd is equating the status of Muslims who remain in dar al-harb after it is conquered by non-Muslims,
and non-Muslims who convert to Islam in dar al-harb. Al-Wansharisi, al-Mi‘yar, 2:130; Ibn Rushd, al-Bayan,
3:42.
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I say [viz., al-WansharTsi]:

This opinion of Ibn Rushd evidently calls for considering as the preponderant
opinion [on this issue,] a different [opinion] from that which his contemporary from
the same city, the judge Abii ‘Abd Allah b. al-Hajj, considered to be the preponderant
opinion concerning the property and children of those [Muslims] who are being asked
about; so consider this.

Some of the master jurists who have examined [this issue] say that it is apparent
that the judgments pertaining to them (viz., those who convert in dar al-harb) with
regard to their persons, children, and property are [also] valid for those residing with
the hostile Christians [in non-Muslim territory], in accordance with the difference of
opinion that has been established and the determination of the preponderant opinion
which has been set forth [above].'® Then, if they fight us along with their allies, at that
point the opinion that their lives are licit [indisputably] becomes the preponderant
one. If they financially support their fighting us, the opinion that their property is licit
becomes preponderant. And capturing their children has been determined to be the
preponderant opinion, in order to free them from their hands and to raise them among
Muslims, safe from being lured from their religion (al-fitna fi al-din), and protected from

the sin of not emigrating.

1% This opinion appears to mean that it is taken as the most evident option that the status of the
conquered Muslim should be considered analogous to the status of the convert to Islam in enemy
territory. Once this is determined, the disagreements regarding the status of the convert’s property (licit
or not), based on the underlying points of dispute (do harbis truly own anything, does Islam or Muslim
territory guarantee inviolability), apply also to the conquered Muslim. Thus, one could argue for either
the inviolability of his property or for its being licit, along the same lines as the opinions presented
above. Two scholars’ opposing determinations of the preponderant opinion were presented, that of Ibn
al-Hajj, favoring the inviolability of the conquered Muslims’ property, and that Ibn Rushd, favoring its
being licit.
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[Regarding] what is mentioned in the question concerning the regret and
resentment that has overtaken some of the emigrants from enemy territory to Muslim
territory, as a result of their alleged poverty and lack of subsistence - this is an invalid
claim and an unsound supposition in the view of the noble law.'” Only someone of
weak conviction, or rather, devoid of all sense and religion, would be deluded by this
reasoning, consider it [legally consequential], and direct his attention toward it. How
could one imagine that this reasoning constitutes an argument for removing the
obligation to emigrate from dar al-harb? While in the lands of Islam - may God exalt His
word - is a spacious domain for the strong and the weak, and the rich and the poor.'"
God made the[se] lands expansive so that those afflicted with this infidel blow and
Christian strike at their religion, family, and offspring might take refuge in them.

A large group among the most important and greatest Companions - may God
be pleased with them - emigrated to Abyssinia (ard al-Habasha), fleeing with their
religion from the torment of the polytheists, the people of Mecca. Among this noble
delegation were Ja‘far b. Abi Talib, Abl Salama b. ‘Abd al-Asad, “‘Uthman b. ‘Affan, and
Abii “Ubayda b. al-Jarrah."! The case of Abyssinia is well known. Others emigrated to
other places, relinquishing their homes, property, children, and elders; and
renouncing, fighting and battling them [viz., the polytheists]; holding fast to their
religion and abandoning their worldly interests.

So how [could one think of staying in or returning to non-Muslim territory] for

some ephemeral worldly pursuit, the relinquishing and renouncing of which would not

' This means that this is not a legally relevant or significant factor which would bring about a change in
the ruling.

10 Al-thaqil wa'l-khafif, literally “the heavy and the light.” Najib notes that exegetes gloss this as ‘young
and old,’ or ‘rich and poor,” or similar opposed pairs. Najib, Asna al-matdajir, 85.

" For the biographies of these Companions, see Najib, Asnd al-matdjir, 85-86.
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adversely affect making a living among Muslims or impact the bounty [available in
Muslim territory] for those seeking subsistence? [This is] especially [true] in this
devout Maghribi region - may God preserve it, augment its honor and glory, and
protect it from changes of fortune and sorrows, from the central lands to the borders -
for its soil is among the most fertile, and its lands among the most spacious in length
and width, on God’s earth, particularly the city of Fez and the areas under its
jurisdiction, its surrounding regions in every direction, and its districts.

If indeed this delusion is clearly proven,'* and its holder lacks - God forbid -
discernment, sound reason, and understanding - then he has furnished a sign and
proof of his vile and contemptible character by giving greater weight to a despicable,
ephemeral worldly goal than to a pious action rewarded in the hereafter. This
weighing [of the two] and giving preponderance [to worldly pursuits] is a great wrong;
whoever has preferred this and fallen into [this belief] has suffered a loss and gone
astray.

This [emigrant who was so] deceived in concluding his bargain [i.e., preferring
this world and losing the hereafter] - the one who regretted his emigration from a land
in which the trinity [of God] is alleged,"” in which church bells are rung, in which Satan
is worshipped and the Merciful [God] is renounced' - did he not realize that man has
only his religion, through which [is obtained] his eternal salvation and happiness in the
hereafter, and for which he should exert his priceless soul, to say nothing of most of his

wealth?

"2 That is, if it is clearly proven that the any of the emigrants regrets his emigration or wishes to return
to Iberia because of a lack of material comfort in the Maghrib.

' yudda“a fiha al-tathlith; this could also be yud‘a, meaning the trinity is invoked or prayed to.

" Yukfar bi'l-Rahman.
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God Most High said: {Oh you who believe! Let not your wealth nor your
children divert you from the remembrance of God. Those who do this, they are the
losers.}'* [God] Most High also said: {Your wealth and your children are only a
temptation; but with God is a mighty wage.}'*°

Among the greatest and most honorable benefits of wealth, among those with
discernment, is spending of it in the way of God and for the purpose of His satisfaction.
How could anyone, for the sake of wealth, plunge so obstinately into submission to
[our] enemies, or hurtle and throw oneself, or hasten towards [such submission]? And
this when God Most High had said: {You see those in whose hearts is sickness, vying
with one another in hastening to them, saying “We fear lest a change of fortune befall
us...”"}'"” The change of fortune (da’ira) [that he fears] in this case (nazila) is losing his
grip on his immovable property, so he is described with a sickness of heart and
weakness of faith. Had he been strong in religion and correct in conviction, trusting in,
relying, and depending upon God Most High, then he would not have neglected the
principle of placing one’s trust in [God] despite the high standing [conferred by
adherence to this principle], its abundant gains, and its testament to [the adherent’s]
soundness of faith and depth of conviction.

Once this is established, there can be no dispensation for any one of those whom
you mentioned to return [to Spain] or to not perform the hijra - not by any means; and
he is not excused [from this obligation], no matter what he must do to fulfill it, through

burdensome toil or delicate strategy - rather, [he must pursue] whatever he finds to be

15 Qur’an 63:9.

"¢ Qur’an 64:15.

" Qur’an 5:52. The verse immediately prior, warning against taking Jews and Christians as allies, makes
clear that “them” in this verse refers to non-Muslims.
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a means of escape from the infidel noose; and where he does not find a tribe to defend
him or protectors to guard him, and he is content [nonetheless] to remain in a place
detrimental to religion, where it is prohibited to manifest Muslim practices, then he
has strayed from the religion and joined with the unbelievers (mulhidin).

The obligation is to flee from a land conquered by adherents of polytheism and
depravity to the land of safety and faith. For this reason they [viz., the early non-
emigrants] were countered in response to [their] offering an excuse, by His words {Was
God’s earth not spacious enough for you to have migrated therein? Hell will be the
refuge for such men - a wretched end!}.'® This means that wherever the emigrant
turns, even if he is weak, he will find a vast and uninterrupted earth. So there is no
reason of any kind for the one who is capable [of emigrating], even if this involves
hardship as to work or strategy, or in making a living, or [if it results in] poverty;
except for the [truly] weak who are fundamentally incapable, who can devise no
means and are not guided to a path.

[As for] the one who hastens to flee and rushes to move away from the land of
perdition to the land of the pious, that is a clear sign in the current world of what his
status will become in the hereafter; because for whomever righteous work is made
easy, triumph and success are hoped for him; but for whomever evil work is easy,
perdition and loss are feared for him. May God make us and you among those for
whom prosperity is made easy, and who benefit from remembrance [of God].

[As for] the ugly language, the cursing of dar al-Islam, the desire to return to the

land of polytheism and idols, and other detestable monstrosities which could only be

18 Qur’an 4:97.
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uttered by the depraved, which you report coming from those emigrants - disgrace is
required for them in this world and the next, and they must be lowered to the worst of
positions. What is required of [the ruler] whom God has empowered and enables to
prosper in the land is to take hold of them and make them suffer a severe penalty and
an intense, exemplary punishment, through beating and imprisonment, such that they
do not transgress the bounds of God. This is because their corrupting ideas (fitna) are
more severely damaging than the trials of hunger, fear, or the plundering of people and
property.'” This is because whoever perishes here [viz., from hunger, etc.] [elicits] the
mercy of God Most High and his most generous forgiveness, while one whose religion

' [provokes] the condemnation of God and the greatest of his anger. Fondness

perishes
for submission to polytheists and living among Christians; the determination to reject
the obligation to emigrate to depend upon infidels; and contentment with paying the
jizya to them, ™ with the relinquishing of Islamic power, with insubordination, with the
renunciation of allegiance to the sultan, and with the triumph of the Christian sultan
over, and his degradation of, [Islamic power] - [these are] serious, perilous

abominations, a mortal blow [to one’s faith] which is on the verge of unbelief (kufr) -

may God protect us.

" As noted above, fitna may refer to any of several types of communal discord, from civil war to the
presence of corrupting elements in society. Here I interpret it to mean the dangerous, corrupting ideas
that the emigrants are openly spreading in the Maghrib in the first part of this sentence, and as the trials
or temptations brought about by hunger, fear, and loss in the second part. These trials can also lead to
corrupt actions, but al-WansharTsT is signaling that the ideas conveyed by the emigrants - preference for
residence under non-Muslim rule - are far more damaging to Muslim society than any crime hunger or
loss may compel one to commit. He employs the same contrast between the fitna of corruption and that
of hunger elsewhere in the Mi’yar, in a passage condemning those who mislead themselves and others by
presuming greater knowledge of the law than is their right (2:503).

12 This could be either man halaka dinuhu, the person whose religion perishes, or man hallaka dinahu,
whoever destroys or corrupts his religion; but this form is less common.

' Often translated as ‘poll tax,’ this is the term for the tax paid by dhimmis, Christians and Muslims living
under Muslim rule; the term also came to signify monies paid by subject Muslims to their Christian
rulers.
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As for the loss of legal credibility (jurha) for one who remains in [dar al-harb],
returns after emigrating, or desires to return, and as for his disqualification from
holding those religious offices requiring complete integrity - judging, witnessing, and
leading prayer - this is one of the things about which there is no doubt and which is
obvious to anyone with the least grasp of the applied branches of the law (al-furi‘ al-
ijtihadiya) and of legal cases. Their testimony is not accepted, nor is the attestation
(khitab)'** of their judges. Ibn ‘Arafa'® - may God have mercy upon him - said: “A
condition for accepting the attestation of a judge is the validity of his appointment, by
someone demonstrably entitled to appoint him; this means treating the proclamations
of the Mudéjar judges (mukhatibat qudat ahl al-dajn) - such as the judges of the Muslims
of Valencia, Tortosa, and Pantelleria'® - with circumspection when received by us [in
Ifriqiya]. Similar situations [should likewise be treated with circumspection]. (End).'”
Imam Abi ‘Abd Allah al-Mazari* - may God have mercy upon him - was asked

in his time if rulings coming from the judges of Sicily, or [the testimony] of their

professional witnesses, may be accepted [in Ifriqiya), considering that this [viz., judicial

2 A judge may attest to the validity of a written document or legal instrument so that the document may
be used in another jurisdiction or brought before another judge.

12 Abii ‘Abd Allah Muhammad b. Muhammadb. °Arafa al-Warghamiya, known as Tbn “Arafa (d. 803/1401),
was imam, khatib, and muftt of the Great Mosque of Tunis. ZK, 7:43-44.

124 Qawsara, misprinted as Mawsara in the Rabat-Beirut edition of Asnd al-matgjir, is Pantelleria, an island
between Sicily and Tunisia. The Muslim inhabitants acquired a Mudejar status in 618/1221 when the
Almohad governor of Tunis signed a treaty giving control of the island to Emperor Frederick II of Sicily.
See EI, s.v. “Kawsara” and Henri Bresc, “Pantelleria entre I'Islam et la Chretiente,” Les Cahiers de Tunisie
19, no. 75-76 (1971): 105-127.

1% Al-Wansharisi includes this same quotation from Ibn “Arafa in a long section on conventions in al-
Andalus and the Maghrib for judges’ acceptances of the written pronouncements of other judges. In that
section, the passage from Ibn “Arafa introduces one of many possible reasons not to accept another
judge’s pronouncement as valid; thus I have translated his final ‘wa-nahwi dhalika’ as “similar situations
should likewise be treated with circumspection.” Al-Wansharisi, al-Mi’yar, 10:66.

126 Abfi ‘Abd Allah Muhammad b. ‘AlT b. ‘Umar al-Mazari (d. 536/1141). DM, 374-75; IM, 327-29; SN, 1:186-
88; ZK, 6:277. See chapter three for his biography.
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authority] is a necessity'” and that it was unknown whether their residence there

under the infidels was by choice or compulsion.'?®

He answered:

There are two aspects to what might render this [judgment or testimony] unacceptably
compromised (gadih). The first affects the judge and his documents (bayanatihi) from
the standpoint of his integrity (‘adala), because remaining in ddr al-harb under infidel
command is not permitted. The second [aspect] is from the standpoint of his office, as
the judge is appointed by the infidels.

For the first, there is a principle [which should be] relied upon in this and similar
cases, which is giving the benefit of the doubt to Muslims and presuming their
innocence.”” One should not turn from this principle to false suspicions and baseless
presumptions. For example, one should accept [the probity] of someone who appears
to be upright, even though it is possible for that person at the same time to have
committed a major sin in secret; [this is] unless evidence is furnished against a person’s
innocence [from error].™ This possibility [of having committed sins in private] is
rejected [from considerations of legal probity], and the judgment is based on what is
evident, as this carries greater weight (al-rajih); [this is] unless indicators appear which
necessitate departing from [this presumption of] probity. At that point it would be
necessary to suspend [judgment] until some [clear evidence] arises that requires
withdrawing this obligation to give preponderance to [the assumption of] his legal
probity; after this, the judgment (as to his probity) remains whatever is most likely.

A judgment is derived from specifically defined evidence, so that [evidence] is
operative, whereas the evidence for probity [itself] is based on a general, unrestricted
matter and so is not considered [operative here].”* T have written some on this in Sharh

131

' Having a judge is considered a collective duty which communities are obligated to fulfill. See
Muhammad Khalid Masud, et al., “Qadis and their Courts: An Historical Survey,” in Dispensing Justice in
Islam: Qadis and their Judgments, ed. Masud, et al. (Leiden: Brill, 2006), 19.

12 Abdel-Majid Turki has produced an Arabic edition, French translation, and short study of al-Mazari's
fatwa, based primarily on a version of the fatwd found in a Tunisian legal work and recorded by H.H. ‘Abd
al-Wahhab in his biography of al-Mazari. See Abdel-Majid Turki, “Consultation juridique d'al-Imam al-
Mazari sur le cas des musulmans vivant en Sicile sous 1'autorité des Normands,” Mélanges de 'Université
Saint-Joseph 50 (1984): 691-704; idem., Qadaya thaqafiya min tarikh al-gharb al-Islami: nusiis wa-dirdsat (Beirut:
Dar al-Gharb al-Islami, 1988), 61-80; Hasan Husni “Abd al-Wahhab, Al-Imam al-Mazari (Tunis: Dar al-Kutub
al-Sharqiya, 1955), 87-89. Al-WansharisT’s citation of this fatwd in Asna al-matdjir is abridged (2:133-34),
but he produces a longer version elsewhere in the Mi‘yar (10:107-109). This fatwa also appears in Fatawa
al-Mazari, ed. al-Tahir al-Ma‘miri, 365-66. Najib’s edition of Asna al-matajir notes the differences between
al-WansharisT’s citation of al-MazarT's fatwd within Asnd al-matdjir and what he calls the original version
of al-MazarT’s original fatwa, by which he means the one edited by ‘Abd al-Wahhab. Najib, Asna al-matdajir,
93-101.

12 Tahsin al-zann bi'l-Muslimin wa-muba‘adat al-ma‘ast, more literally making one’s thoughts about Muslims
favorable and distancing Muslims from sinful acts.

% Ka-tajwiz man zahiruhu al-“adala, wa-qad yajizu fi al-khaf@’, wa-ft nafs al-amr, qad irtakaba kabira, illa man
gama al-dalil “ala “ismatihi. This last phrase may also be translated as “except for one whose infallibility
has been proven,” i.e., Muhammad, who can be assumed not to have committed any major sin in secret.
! Fa-yajibu al-tawaqquf hina’idh hatta yazhara ma ytjibu zawal mijib rajihtyat al-‘adala.

2 Wa'l-hukm huwa mustafad min qara’in mahsira fa-yu‘malu ‘alayhd, wa-qard’in al-‘adala ma’khidha min amr
mutlaq fa-tulgha. Al-MazarT appears to be saying that a decision (hukm, judgment) regarding the judge’s
probity (and thus the admissibility of his written statements as evidence elsewhere), must be based on
the same considerations as for any judge’s hukm, which is based on the apparent meaning of any
applicable evidence. A direct determination of one’s overall probity, however, would be a more general
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al-Burhan.” 1 mentioned Abi al-Ma“alT’s approach and my own, where we discussed
the disagreements and discord which had occurred among the Companions, may God
be pleased with all of them,"

If this resident of non-Muslim territory is [there] by compulsion, there is no doubt
that this [residence] does not compromise his probity.” This is also the case if his
reason [for remaining there] is valid, such as his residing in non-Muslim territory in
hopes of guiding the infidels or turning them from a manifest error.”® Al-Bagillant™’
points to this, while the followers of Malik similarly point to the permissibility of
entering [non-Muslim territory] in order to free a prisoner of war."®

If he lives [there] voluntarily, out of willful ignorance, and gives no [legitimate]
reason [for this], then this [residence] compromises his probity. [Jurists within] the
school disagree as to rejecting the witness of one who voluntarily enters [non-Muslim
territory] for trade, and they disagree more vehemently in interpreting the Mudawwana
on this [point]. Thus for those of them [i.e. Muslim residents of non-Muslim territory]
who appear to be upright, if the reason for their residence is uncertain, then the default
position is to excuse him [for his residence]. This is because most of the preceding

affair subject to less specific standards and therefore is trumped by the more defined, practicable
standards for the validity of a hukm. Here al-Mazarf is invoking a general principle of usal al-figh
regarding the interpretation of absolute (mutlag) and restricted (muqgayyad) language in the sources of
the law; on this distinction, see Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, 3™ ed.
(Cambridge: Islamic Texts Society, 2003), 155-58. This passage has confounded its editors. The Rabat-
Beirut edition of the Mi‘ydr record the final word as fa-tulgha, as above, but they note a variant in one
manuscript copy, which reads mutlaqa, ‘received’ (2:133); Mu’nis records salafi mutlaga without noting
any variants or attempting an explanation (47); al-Ma°miirT records mutlaqd, similarly without noting any
variants or offering an explanation (365); Turki chooses salafi mutlaga when noting this passage in a
footnote to his French translation, but does not translate the passage as it does not appear in the version
of this fatwa on which he bases his translation (“Consultation,” 702); and Najib chooses fa-tulghd, notes
the variants, and states that the expression is difficult (95). I find fa-tulghd most convincing as it must
appear in the most consulted manuscript copies of the Mi‘yar (based on the note in the Rabat-Beirut
edition), it preserves the parallelism of the sentence (one thing is restricted and operative; the other is
absolute and inoperative), and is supported by a passage in another of al-MazarT’s works, mentioned
below.

% Idah al-Mahstil min Burhan al-usil is al-MazarT's commentary on al-Juwayni's (d.478/1085) al-Burhan, a
work of jurisprudence (usal al-figh).

134 See al-Mazari, Idah al-Mahsiil min Burhan al-usiil, ed. “Ammar al-Talibi (Dar al-Gharb al-Islami, 2001),
327. In a paragraph included in a chapter treating the relationship of absolute (mutlag) and restricted
(mugayyad) statements, al-Mazari notes that he agrees with the position of Abl al-Ma“ali (al-Juwayni),
who favors weighing the absolute and restricted meanings against one another and operating on the
basis of the preponderant one. Al-Mazari makes a statement similar to the one in this fatwa - that he has
written about this elsewhere in his commentary - but I have not yet located the other passage(s), which
must reference the differing opinions of the Companions.

% In Turki’s edition, this sentence is followed by: “It is likewise if his [residence] was voluntary as a
result of ignorance of the rule [that one must emigrate] or out of conviction that residence is
permissible. This is because it is not obligatory upon him to know this piece of knowledge to the extent
that not knowing it would compromise his integrity.” Turki, “Consultation,” 702.

¢ In Turki’s edition, the hope of freeing the territory from infidel rule and returning it to Islamic control
is added here. Turki, “Consultation,” 702.

7 Al-Baqillant (d. 403/1013) was a prominent Ash®ari theologian and MalikT jurist. See EI*, s.v. “Al-
Bakillani.”

¥ In Turki’s edition, this sentence is followed by: “This is also the case if his reason [for staying] was an
error — of which there are innumerable possibilities, just as there are countless uncertain arguments
among scholars of usil al-figh. Often what is an error in one scholar’s opinion can be correct in another’s,
according to the view that only one scholar is actually correct and the others are excused [for errors
reached through diligent, qualified effort]. Turki, “Consultation,” 703.
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possibilities [for why they remained] support excusing them. These cannot be rejected
in favor of one single possibility unless the evidence supports [that one other
possibility, which is that] their residence was voluntary rather than for a legitimate
reason.

As for the second [factor which might compromise the judge’s probity], which is
the infidel’s appointment of the judges, notaries, trustees, and others, in order to
prevent them from [wronging] one another - this is obligatory, to the point that a
follower of our [Maliki] school claims this to be rationally obligatory, even if the
infidel’s appointment of this judge is void [according to the sharal.”*® As for the
subjects’ need of him, and his administering to them because of the need for this
[office], this does not compromise his authority or the enforcement of his judgments; it
is just as though a Muslim sultan had appointed him.'*

In the chapter on oaths [in the Mudawwana], in the section on “The case of one who
swears ‘Your rights will be fulfilled’ and [swears upon a] fixed period [for fulfillment],”
[the opinion is recorded that] the scholars of a locality take the place of the sultan in
his absence, out of fear that [otherwise] an [important or urgent] issue [might go
unresolved]. According to Mutarrif and Tbn al-Majishiin,"*" in the case of one who
leaves the [territory under the control of the] ruler and conquers a land, and then
appoints an upright judge, the rulings [of that judge] are enforced. (End).

Isaid:"** The shaykhs of al-Andalus issued a fatwa on the status of those loyal to the
rebel heretic “‘Umar b. Hafstin,'” ruling that their testimony was not permissible and
the attestations of their judges would not be accepted.'*

There was disagreement with regard to accepting appointment to the judgeship

from a commander who is not upright.'”® In Riyad al-nufiis fT tabagat ‘ulama’ [al-

% In Turki’s edition, this sentence is followed by: “In the Mudawwana [is found the opinion that] the
scholars of a region take the place of the sultan in his absence, out of fear that an [important or urgent]
issue [might go unresolved].” Turki, “Consultation,” 703.

0 In Turki’s edition, this sentence reads: “Thus the infidel’s appointment of this upright judge, either
because of the need for that of to meet the demands of the subjects, does not compromise his authority,
and his judgments are enforced, just as though a Muslim sultan had appointed him. It is God who guides
to the true path.” Turki, “Consultation,” 703-704. Turki’s edition ends here. Mu’nis notes at this point in
his edition (49) that al-WansharTst has failed to include this important paragraph, which is included in
Abd al-Wahhab’s edition (on which Turki’s edition is based); but the same basic content and ruling is in
fact included above.

! These are both early Maliki scholars who studied with Malik.

12 This is al-WansharisT's comment on al-MazarT's fatwa.

' “Umar b. Hafstin (d. 305/918), led an unsuccessful rebellion beginning in 267/880 against the Umayyad
amirs of Cordova. EI% s.v. “Umar b. Hafstin.”

4 Al-WansharisT devotes a lengthy discussion to this case in his chapter on judging, witnessing, and
oaths. Al-Wansharisi, al-Mi‘yar, 10:109-112.

5 This story from Riyad al-nufiis is also included in al-Wansharist’s chapter on judging. Al-WansharisT, al-
Mi‘yar, 10:109.
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Qayrawan] wa-Ifrigiya (The Garden of Souls, on the Biographies of the Scholars of
Qayrawan and Ifrigiya), by AbG Muhammad b. ‘Abd Allah al-Maliki,"*® he writes:

Sahniin said: “Abi Muhammad °Abd Allah b. Farriikh'” and Ibn Ghanim,"*® the judge of
Ifriqiya, who are both among those who narrate from Malik - may God be pleased with
him - disagreed. Ibn Farrikh said: ‘The judge must not assume the judgeship if an
unjust commander (amir) appoints him,” while Ibn Ghanim said: ‘It is permissible for
him to take office even if the commander is unjust.” So they wrote with this [issue] to
Malik, and Malik said: ‘Al-FarisT is correct,” meaning Ibn al-Farrtkh, ‘and the one who
claims to be Arab was mistaken,” meaning Ibn Ghanim.”*** (End)."®

Ibn “Arafa said: “They [viz., the early Malikis] did not consider [the judge’s] acceptance
of an appointment on the part of a transgressor attempting to overcome the [rightful]
ruler to be an invalidating act [jurha] because they feared the discontinuance of

judgments” (End).

[The preceding has addressed] the worldly judgments pertaining to them. As
for [the judgments concerning] the hereafter that pertain to those who spend their
entire lives, exhausting their youth and old age living among them and under their
authority, and who do not emigrate, or who emigrate and then return to the land of
unbelief and who persist in committing this major act of disobedience [to God] up until
their deaths - may God protect us - the [judgment] which accords with the sunna and
the body of scholars is that they will be punished with severe torment, although they

will not suffer eternally. [This latter consideration] is based on their [viz., these

"¢ This work has been published: °Abd al-Allah b. Muhammad al-Maliki (d. ca. 360/970), Riyad al-nufis fi
tabaqat ‘ulama’ al-Qayrawan wa-Ifrigiya wa-zuhhadihim wa-nussakihim wa-siyar min akhbarihim wa-fada’ilihim
wa-awsafihim, ed. Bashir al-Bakkiish and Muhammad al-°AriisT al-Matw1, 2™ ed., 2 vols. (Beirut: Dar al-
Gharb al-Islami, 1994). In the text, Ifriqiya is initially spelled with a final alif and then with a ta’ marbiita.
7 Abti Muhammad °Abd Allah b. Farrtkh al-FarisT (d. 176/792-3) lived in Qayrawan but traveled east to
study with Malik and others. Al-Maliki, Riyad al-nufiis, 1:176-187; ZK, 4:112.

148 Ab °Abd al-Rahman °Abd Allah b. ‘Umar b. Ghanim (d. 190/806), an early Maliki jurist who studied
with Malik and served as judge of Ifriqiya. Al-Maliki, Riyad al-nufiis, 1:215-229; ZK, 4:109.

49 Al-FarisT is Ibn Farrtikh’s nisba but also used here as “the Persian” in contrast to Ibn Ghanim, who is
chided for his weaker grasp of the law despite his having the advantage of being Arab.

% For this passage, see al-Maliki, Riyad al-nufts, 1:178-79. Al-WansharTst's version is slightly abridged.
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scholars] correct opinion as to the [eventual] cessation of punishment for those who
have committed major sins, and [these sinners’] deliverance through the intercession
of our lord, prophet, and master Muhammad, the elect, the chosen, - may God bless
him and grant him peace - according to what is recorded in the sound [hadith] reports
(sihah al-akhbar)."!

The evidence for this [viz., the eventual cessation of punishment] is His words,
may He be exalted and glorified: {God does not forgive that a partner should be
ascribed to Him; but he forgives anything else, to whom He pleases}.”* And His words:
{Say: “Oh my servants who have transgressed against themselves! Do not despair of
God’s mercy. Surely God forgives all sins; for He is the Forgiving, the Merciful}.'*® And
His words: {Verily your Lord is the Lord of forgiveness to mankind, for all their wrong-
doing}.™

Yet the words of God Most High: {Whoever among you allies himself with them
is one of them},' and the statements of Muhammad - peace be upon him - “I am
innocent of any Muslim who resides with the polytheists” and “Whoever lives among

156 are extremely severe [in condemnation

them or associates with them, is one of them
of] them.
The statement, “Emigrate from there to here?!” which you relate from [that

emigrant] who is feeble in mind and religion, is a model of contempt and mockery. And

[as for] the other fool’s statement, “If the ruler of Castile came to these parts, we would

3! For examples of ahddith on Muhammad’s intercessory role, including for those who have committed
major sins, see Najib, “Asna al-matgjir,” 102.

132 Qur’an 4:48.

133 Qur’'an 39:53.

54 Qur’an 13:6.

1% Qur’an 5:51; see full verse quoted earlier.

% These two hadith reports have been quoted above.



379

gotohim...” his talk is offensive and his words repugnant. You are well aware of the
ugliness of expression contained in the statements of each one of them. It is likewise
obvious what fault and blame each of them bear for this, as no one would utter this, nor
deem it permissible [to utter these things], except someone who had disgraced himself
and lost - may God protect us - his sense; and who desires to repeal that which is
authentic in both transmission and meaning [i.e., the prohibition of living under infidel
rule] - and as to whose prohibition no one has disagreed in the entire Islamic world,
from where the sun rises to where it sets - [he desires to repeal this] as a result of
selfish interests which are illegitimate in the view of the law and which are complete
nonsense.”” These delusional interests could only proceed from a heart seized by
Satan, who has made it forget the sweetness of faith and its location among the lands
[i.e., that it is currently in dar al-Islam].

Whoever commits this [offense] and is implicated in it, has hastened for his
malevolent self the warranted punishment in this world and the next. Yet, in terms of
disobedience, sin, injurious conduct, vileness, odiousness, distance from God,
diminished [religious standing], blameworthiness, and deservingness of the greatest
condemnation, he does not equal the one who abandons emigration completely,
through submission to the enemy and by living among them, who are far [from God].
This is because the extent of what has issued from these two wicked men [who have
made the above statements] is a firm resolve (‘azm), which is planning and preparing

oneself for action, while neither of them has yet undertaken that action.'®

Y Lara’s laha wa-la dhanab, literally, which have neither head nor tail.

%8 Two misprints in the Rabat-Beirut edition (they are identical here) can render these last two
paragraphs particularly difficult to understand without recourse to Mu'nis or (far preferably) Najib, and
are indicative of the errors to be found throughout this edition: in the two examples given above of
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Our Ash‘ari masters disagreed as to the assessment of blame for this (al-
mu’akhadha bi-hi) [viz., the resolve to do something blameworthy]. The master Aba
Abd Allah al-Mazari - may God have mercy upon him - transmitted from many
[previous masters] that [resolve] is not assessed blame directly, because of the apparent
meaning of [Muhammad’s] saying - peace by upon him: - “God has forgiven for my
community for whatever thoughts occur to themselves.”* The judge Abt Bakr al-
Baqillani held that [thoughts] are assessed blame, and provided as evidence the hadith:
““If two Muslims align their swords against one another, the slayer and the slain both
go to hellfire.” It was said, ‘Oh messenger of God! This is for the slayer, but what of the
slain?’ He said: ‘He intended to kill his companion.””**® Thus his sin was on the basis of
his intention. He [viz., al-Baqillani] was answered that coming face to face and
unsheathing [their] swords are actions, and this is the intention referred to [in this
case]. [Al-Qadi ‘lyad] stated in the Tkmal:"*'

Most of the early jurists, theologians, and hadith scholars held the same position as al-
BagillanT because of the large number of ahadith attesting to the assessment of blame
for the actions of the heart; and they interpreted those ahadith which point to a lack of
assessment as pertaining to [merely] considering something (al-hamm), [as opposed to a
firm resolve to take action, ‘azm].

statements made by the emigrants, the Rabat-Beirut edition introduces the second statement as
“qawluhu al-safth al-akhar,” or “his other foolish statement,” as though only one emigrant was under
discussion (the correct reading is “qawl al-safih al-akhar,” the statement of the other fool”). In the second
paragraph, the Rabat-Beirut edition reads “illa innahu yusawi,” or “yet he is equal to,” omitting the “1a”
which should negate this statement; thus this edition makes the non-emigrant and the one who desires
to return to non-Muslim territory equal to one another in sin. The two wicked men in the last sentence
would then have to refer to these two, the non-emigrant and the would-be-return-emigrant, who
somehow both would have resolved to do something but not done it. Al-Wansharisi, al-Mi‘yar, 2:135.

1% Sahih al-Bukhari, Kitab al-Taldq, 5269; Sahth Muslim, Kitab al-Iman, 127. The hadith continues, “as long as
they are not acted upon or uttered.” For al-MazarT's commentary on this and other ahadith in Sahth
Muslim, see: Al-Mazari, Al-Mu‘lim bi-fawd’id Muslim, ed. Muhammad al-Shadhili al-Nayfar, 2" ed. (Dar al-
Gharb al-Islami, 1992), 2:208-209.

160 Sahih al-Bukhari, Kitab al-Iman, 31; Sahth Muslim, Kitab al-Fitan, 2888.

16! Abi al-Fadl “Tyad b. Miisa b. “lyad al-Yahsubi, known as Qadi ‘Iyad (d. 544/1149), an Andalusi judge,
wrote Ikmal al-Mulim bi-fawd’id Muslim, a continuation of al-MazarT’s al-Mu‘lim bi-fawd’id Muslim, a
commentary on the ahadith included in the Sahth Muslim.
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Al-Thawri was asked:'” “Might we be held accountable for an intention [al-himma]?”
He said: “[Only] if it is a firm resolve [‘azm].”

Yet they [also] said [viz., the early scholars]: “Only the sin of the intention is
assessed, because it is an act of disobedience; but the sin of the intended act is not
assessed, because it has not been carried out. If it is carried out, a second sin is
recorded; but if it is averted, one good act is recorded, according to the hadith: “ . . .he
only desisted from it for My sake.”®

MuhyT al-Din al-Nawaw1"* said: “The texts have given an evident meaning of
accountability for resolve, such as in the words of [God] Most High: {Those who love
that scandal should be spread concerning those who believe . . . }'* and {Avoid
suspicion as much as possible, for suspicion in some cases is a sin}.'® The community
(umma) agreed by consensus on the prohibition of envy and contempt of people, and
the desire to do prohibited things to them. (End).'”

This argument is countered by the fact that the firm resolve to act about which
there is disagreement (al-‘azm al-mukhtalaf fthi) is [the type] which has an external
manifestation, such as fornication and wine-drinking. As for [the type] which does not

have any external manifestation, such as beliefs and such impurities of the soul as envy

and the like, these [latter] types are not the source of disagreement. This is because the

192 Abii “Abd Allah Sufyan al-ThawrT (d. 161/778).

19 Sahih Muslim, Kitab al-Iman, 205. In this hadith, the angels inform God that a man intends to commit a
sin; God orders one sin recorded against him if he commits the act, and one good deed recorded if he
desists, because he desists for the sake of God.

1% MuhyT al-Din Abl Zakariya al-Nawawi (d. 676/1277) was a prominent ShafTT jurist.

1> Qur’an 24:19; the verse continues, { . . . they will have a grievous punishment in this world and in the
hereafter; God knows, and you do not know.}

166 Qur’'an 49:12.

197 For this discussion in Qadi “Iyad‘s hadith commentary, see: ‘lyad b. Maisa b. ‘Iyad al-Yahsubi, Ab al-
Fadl, known as Qadi ‘lyad (d. 544/1149), Sharh Sahih Muslim li'l-Qadi ‘Iyad, al-musamma Ikmal al-Mu‘lim bi-
fawd’id Muslim, ed. Yahya Isma“il (Al-Mansiira: Dar al-Wafa‘ li'l-Tiba‘a wa’l-Nashr wa’l-TawzT, 1998), 1:423-
27.
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prohibition of them concerns them [directly]; this [direct prohibition] occasioned the
legal obligation [not to be envious, etc.], and thus [this obligation] does not need the
consensus which has been concluded regarding it [in order to be valid].

Let this be the end of the response to take written shape in answer to the
profitable question posed by the honorable jurist, the accomplished preacher, the
enduring virtuous exemplar, the pure sum of excellence, the master AbG “Abd Allah b.
Qatiya - may God perpetuate his noble achievement and reputation. It is desirable to
give this response a title, and so it is called Asnd al-matdjir fi bayan ahkam man ghalaba
‘ala watanihi al-Nasara wa-lam yuhdjir, wa-ma yatarattabu ‘alayhi min al-‘uqubat wa-l'zawajir
(The Most Noble Commerce, an Exposition of the Rulings Governing One Whose Native
Land has been Conquered by the Christians and Who Has Not Emigrated, and the
Punishments and Admonishments Accruing to Him).

By God, I ask that it be beneficial, and that (my) reward multiply on its account.
This was composed and written by the lowly worshiper and seeker of forgiveness, the
insignificant servant submitted to God’s will, Ahmad b. Yahya b. °Al1 al-Wansharisi, may
God grant him success. Its composition was completed on Sunday, the nineteenth day
of the sacred month of Dhii al-Qa‘da in the year 896 [23 September 1491], may God

make His benevolence known to us.



Appendix B:

Translation of the Marbella Fatwa'

The Question (introduced by al-Wansharisi):

The aforementioned jurist Abii “Abd Allah also wrote to me with the following
text:

“Praise be to God, and may blessings and peace be upon the messenger of God.
Your answer [is requested], master - may God be pleased with you and [may He] profit
the Muslims through your life - regarding an occurrence. This [concerns] a man from
Marbella who is known for his virtue and piety, and who, when the people from his
area emigrated, stayed behind in order to search for a brother of his who had
previously gone missing during a battle with the enemy in enemy territory (dar al-
harb). He has searched for any news of him up until now, but he has not found him and
has lost hope. So he wanted to emigrate but another reason has arisen [for his
remaining behind], which is that he is a spokesman for, and supporter of, the subject
Muslims (al-Muslimin al-dhimmiyin) where he resides, as well as for those like them who
live in the surrounding area in the western part of al-Andalus. When difficult
situations arise for them with the [Chrisitians], he speaks with the Christian officials®

for them, argues on their behalf, and delivers many of them from serious predicaments.

! For editions relied upon, see Appendix A, first note. Harvey translates excerpts from this fatwa in
Islamic Spain (56-58) and Maillo Salgado includes a full translation in “Consideraciones” (186-91). While
the latter is far more faithful to the text, both contain a number of errors. Some of these errors will be
noted below.

*I have translated hukkam as officials here, rather than judges, because Ibn Qatiya may be referring to
judges and local government officials of various types.
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Most of them are incapable of taking on this [role] for them; in fact, if he emigrated
they would hardly be able to find his equal in this skill. Great harm would befall them
in his absence, if they were to lose him.

“Is residing with them under infidel rule permitted for him, on account of the
benefit (maslaha) his residence entails for those unfortunate [Muslim] dhimmis, even
though he is capable of emigration anytime he wishes? Or is this not permitted for
him, as they also have no dispensation for their residing there subject to infidel laws,
especially considering that they have been granted permission to emigrate and that
most of them are capable of doing so whenever they wish? And presuming that this
were permitted to him, would he thus also be granted a dispensation, based on what he
is capable of, to pray in his garments [as they are], seeing as they generally would not
be free from major ritual impurities (najasa) as a result of his frequent interactions with
the Christians, his conducting his affairs among them, and his sleeping and arising in
their homes in the course of serving these subject Muslims in the manner stated?

“Clarify for us the judgment of God as to all of this. [May you be] rewarded and
praised, if God Most High wills, and may a state of abundant peace serve as foundation
to your elevated station, and may the mercy and blessings of God Most High be upon

”

you.
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The Answer
I responded with the following text:

Praise be to God Most High alone. The answer - and it is God the Exalted who
grants success by His grace - is that our One Almighty God placed the poll-tax (al-jizya)
and abasement® around the necks of the cursed infidels, as chains and shackles which
they must drag about across the lands and in the major cities and towns, demonstrating
the power of Islam and honoring its chosen prophet. Thus any Muslim - may God
protect and provide for them - who attempts to invert these chains and fetters [by
placing them] on his [own] neck has contravened God and his messenger and submit
himself to the anger of the Almighty, the Omnipotent; he deserves that God should
throw him along with them into the Fire. {God has decreed: ‘It is I and my messengers
who must prevail,” for God is Strong, Almighty};* thus it is obligatory upon every
believer who believes in God and the Last Day to strive to preserve the fundamentals of
the faith (ra’s al-iman) through distance and flight from living among the enemies of the
Merciful One’s beloved [prophet]. The attempt to justify the [continued] residence of
the aforementioned virtuous man on the basis of the stated purpose - interpreting
between the tyrant and the disobedient Mudéjars under his authority - does not do

away with the obligation to emigrate. Nor would anyone imagine that the legally

* Al;jizya wa'l-saghdr. In the Rabat-Beirut (2:137) edition of the Mi‘yar and Mu’nis’s edition (“Asna al-
matajir,” 56), jizya appears as khizya, although the Rabat-Beirut editors note jizya as a variant occurring in
one of their consulted manuscripts. The word is translated by Maillo Salgado (“Consideraciones,” 187) as
‘oprobio’, disgrace or humiliation, while Harvey omits the word in his own loose and partial translation
of the passage (Islamic Spain, 57), most likely because he felt it meant the same thing as al-saghar,
abasement. Najib favors jizya but does not explain his choice (Asna al-matdgjir, 113). Although paired
synonyms are common in Arabic, and many copyists were apparently happy to pair al-khizya and al-
saghdr, jizya is a far more compelling reading. This passage clearly refers to Qur'an 9:29: {Fight such of
those who have been given the Book who do not believe in God or in the Last Day, and who do not forbid
what God and his messenger have forbidden, and who do not follow the religion of truth, until they pay
the jizya and are abased (hatta yutii al-jizya “an yad wa-hum saghirin)}. See EI, s.v. “DJizya.”

*Qur’an 58:21.
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inconsequential qualities recorded in the question stand in opposition to the ruling
that [hijra] is obligatory, except for one who would feign ignorance of or disregard the
inversion of the natural order, and who has no skill in the methods of the law.” For
living with infidels, without [their being] subject tributaries (ahl al-dhimma), is not
permitted or allowed for even one hour of one day because of the pollutions, the filth,
and the religious and worldly corruptions to which this gives rise, throughout their
lives.

Among them [i.e., these corruptions]:* The purpose of the law is for the Word of
Islam and the testification of Truth to be established on the basis of its manifest
superiority, elevated above all others, kept far removed from belittlement or being
dominated by the infidel’s signs and ceremonies. Living among them under
humiliation and abasement requires - without doubt - that this sublime, exalted, noble
Word should be lowly rather than elevated, and belittled rather than honored. It would
suffice to mention only this violation of the basic principles of the law (al-qawa’id al-
shariya) and the fundamentals [of the religion], or the one who tolerates and patiently
bears this all of his life without any necessity or compulsion.

Also among them [i.e., these violations]: Complete fulfillment of the required
prayers (al-salat), which follow the two testifications of faith (al-shahadatayn) with
respect to their virtue, exaltation, promulgation, and manifestation, can only occur and

can only be conceived of when [these prayers are] fully manifest, elevated, and free

> Madarik al-shar‘, which Maillo Salgado translates as the sources of jurisprudence, refers more properly
to the various methods skilled jurists rely upon in working with those sources.

® From here forward, the pronoun in each initial “wa-min-ha” refers to violations of the law, as elaborated
by Ibn RabT in the fatwd relied upon by al-Wansharist. The first instance of “wa-min-ha” here was added
by al-Wansharisi and has as its referent the aforementioned corruptions to be encountered under non-

Muslim rule.
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from belittlement and contempt. Yet living among infidels and closely associating with
the depraved entails exposing [prayer] to neglect, belittlement, mockery, and sport.
God Most High said: {When you call to prayer they take it in mockery and sport; That is
because they are a people who do not understand}.” This violation should also suffice.

Also among them: The giving of alms (ita’ al-zakat). It is obvious to anyone with
discernment and an enlightened mind that the collection of zakat on behalf of the imam
(legitimate ruler) is one of the pillars of Islam and rites of man, and where there is no
imam, there is no collection. [This results from] the absence of its [necessary]
condition, thus there is no zakat because of the lack of [a ruler] entitled to [its collection
and distribution]. Thus, this is one of the pillars of Islam destroyed by this submission
to infidel rule. As for its collection on behalf of one who would use it against the
Muslims, the contradiction of all legitimate acts of worship that this would entail is also
obvious.’

Also among them: Fasting during Ramadan. It is obvious that this is an
individual obligation,’ as well as payment of the charity due by the conclusion of the

month (zakdt al-abdan).” This is conditional upon the sighting of the crescent moon for

7 Qur’an 5:58.

® Wa-amd ikhrajuha li-man yasta“inu bi-hd ‘ala al-Muslimin, fa-1a yukhfa aydan ma fi-hi min al-mundagqida lil-
muta‘abbadat al-shar‘tya kullaha. Harvey misinterprets this to refer to someone other than the imam who
would collect the alms on behalf of Muslims, and greatly simplifies the second half the sentence
accordingly: “As for payment of alms to someone appointed to distribute help to needy Muslims, that is
not allowable [as a substitute].” Harvey, Islamic Spain, 58.

* Individual obligations must be fulfilled by every Muslim who meets the relevant criteria (such as being
old enough), as opposed to collective obligations, which must simply be met by some party within the
community (such as appointing a judge).

' Wa-min-ha siyam Ramadan, wa-1da yukhfd innahu fard ‘ald al-a‘yan , wa-zakat al-abdan. Zakat al-abdan, more
often referred to as zakat al-fitr or sadaqat al-fitr is the name for the obligatory alms Muslims must
contribute to the poor prior to the beginning of the “Id prayer the morning after the last day of fasting
(the first day of Id al-Fitr marking the end of Ramadan). It is included here because, like the fasting
itself, it is a time-specific obligation whose validity depends upon correct knowledge of the beginning
and ending of the month. Maillo Salgado translates zakat al-abdan quite literally as “el azaque de los
cuerpos” without explanation, while Harvey’s translation is more creative and also unexplained: “Then
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its beginning and ending, in most cases [this sighting of] the crescent moon can only be
confirmed through the testimony of a witness, and testimony can only be given before

the imams or their deputies. Where there is no imam, there is no deputy, and therefore

no witness’ testimony.!* Thus the month is at that point uncertain in its beginning and
end, in terms of legitimate practice.

Also among them: The pilgrimage to the House [of God]. The pilgrimage [is one
of these violations], even if [this obligation] has lapsed because of a lack of ability, as
they are [nonetheless] commissioned with its performance."

And then jihad (fighting) to raise the Word of Truth and eliminate unbelief is
among the fundamental Islamic practices. It becomes a collective obligation whenever
the need arises, especially at the sites of this residence [under non-Muslim rule] which

is asked about, and in the surrounding area. Thus, they either [ fail to perform this

there is the fast of Ramadan, the poor man’s alms, as it has been called.” Maillo Salgado,
“Consideraciones,” 188; Harvey, Islamic Spain, 58.

! The Rabat-Beirut editors, Mu'nis, and Najib all note a gap in the text here between “shahadat” and “al-
shahr.” The edition of Ibn Rabi™s fatwa by Van Koningsveld et al. reveals that the missing word is
“yakunu:” “...fa-la shahadat, fa-yakanu al-shahr idh dhaka mashkak . ..”

'2 In RabT"'s fatwd, the entry for pilgrimage simply reads: “wa-khamisuhd: hajj al-bayt; wa’l-hajj - wa-in kana
saqit ‘anhum li-admi al-istita‘a.” Al-Wansharisi adds “li-annaha mawkdla ilayhim.” Ibn RabT thus lists the
pilgrimage among the basic religious obligations the Mudejars fail to fulfill by living under non-Muslim
rule, even though he also notes that this obligation has lapsed for them because of their lack of the
required ability to undertake the journey. Al-WansharisT’s addition clarifies that they are still in a
general sense commissioned with the obligation to perform the pilgrimage, even if that obligation is not
currently in effect for them; for if they acquired the ability, they would again be obligated. What both
jurists seem to imply is that even if the obligation to perform the pilgrimage simply lapses when one
cannot perform it, unlike the other pillars just discussed - and thus not performing the pilgrimage
cannot be said to be a direct violation of that obligation for them - the Mudéjars are nonetheless to be
held responsible for placing themselves in that position of inability. The point is not pressed, most likely
because contemporaries of both jurists were issuing fatwdas exempting Maghribi and Andalusi Muslims in
dar al-Islam itself from the obligation to perform the pilgrimage, on the basis of a general lack of ability to
do so. This passage in Asnd al-matdjir has proven confusing for some, partially because of the grammar
and perhaps partially because of an expectation that this obligation would receive a fuller exposition.
Mu'nis (“Asna al-mat3jir,” 58-59) assumed that something was missing here in the text; he notes that the
copyist must have forgotten to write out the end of this paragraph and the beginning of the next one (on
Jjihad). Maillo Salgado (“Consideraciones,” 188) likewise notes a gap in the text, and completely
misinterprets the rest of the passage: “Entre otras [contradicciones]: la peregrinacién a la Casa, pues la
peregrinacién aunque tenga lugar separdndose de ellos (de los infieles), por la ausencia total de
capacidad [de actuacién de los musulmanes], puesto que [la organizacién de] ella estd encomendada a
ellos (a los infieles).”
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obligation, in the absence of] any necessary constraints which would completely
prevent them from [fulfilling] it, [and in so doing are] equivalent to those who resolve
[to neglect jihad], without this being necessary; and those who so resolve [in turn] are
equivalent to those who purposely abandon [their obligation];” or, they boldly embark
on the very opposite [of jihad], by supporting their [infidel] allies against the Muslims,
either physically or financially, and thus they become at that point hostile combatants
(harbiyin) along with the polytheists. This [violation of a fundamental principle of
Islam] should also suffice, as a contradiction [of what is right] and a clear error.

This account has made plain the deficiency of their prayers, their fast, their
payment of alms, and their jihad; their failure to elevate the word of God and the
testification of Truth; and their disregard for honoring, glorifying, and raising [the
word of God] high above the belittlement of the infidels and the mockery of the
depraved. So how could any jurist have any hesitation as to, or any pious person doubt,
the prohibition of this residence [under non-Muslim rule], with its accompanying
violation of all these honorable and noble Islamic fundamentals, and with all this
entails; and with the associated worldly inferiority, and the suffering of disgrace and
humiliation, which are generally inseparable from this state of living [with them] in
subjection? [This status]" moreover violates the established honor of the Muslims and

their elevated standing, and invites contempt for and oppression of the religion.

B Al-WansharisT’s text here omits too much of Ibn Rabi®’s fatwa to convey intelligibly the intended
meaning. I concur with Van Koningsveld, et al.’s suggested minimum emendation of al-Wansharist’s
text, as follows: “thumma, hum imma [tarikithu min ghayr] darira mani‘a minhu ‘ald al-itlag, [fa-hum] ka’l-
‘azim “ala tarkihi min ghayr dartra . ..” The actual passage in Ibn RabT is more elaborate; for a summary,
see Van Koningsveld and Wiegers, “Islamic Statute,” 26-27.

“Although the pronoun (huwa) here in al-WansharisI is ambiguous and could refer to the
aforementioned jurist, in Ibn Rab1”s fatwd it more clearly refers to the situation of Muslims living under
non-Muslim rule.
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[As for what else this residence entails,] they also are matters which make one’s
ears ring. Among them are degradation, contempt, and humiliation; [despite
Muhammad’s] having said - may peace be upon him: “A Muslim must not degrade
himself,”** and “The upper hand is better than the lower hand.”** Among them also are
belittlement and ridicule, neither of which anyone with any remaining manhood would
tolerate unnecessarily. Among them also are insults and injury to his honor and often
to his person and property; and it is clear what this entails with regard to the sunna and
manhood. Among them also are one’s being immersed in witnessing objectionable acts,
exposure to [repeated] contact with impurities, and eating forbidden and doubtful
[foods].

Among them also are situations that are to be expected fearfully during this
residence, and these are also [numerous]. These include violation of the treaty on the
part of the king, and [Christians’ increased] control over persons, families, children,
and property.

It was related that “‘Umar b. “Abd al-°Aziz" prohibited settlement in the Andalusi
peninsula even though it was at that time a frontier (ribat), the virtue of whose
[defense] was well-known. Despite the strength and dominance of the Muslims, and
the abundant numbers and supplies at their disposal, the reigning caliph, whose virtue,
piety, righteousness, and guidance of his subjects were generally acknowledged,

forbade this [settlement] for fear of endangerment. So what of someone who casts

' Sunan al-Tirmidhi, Kitab al-Fitan, 2204; Sunan Ibn Mdja, Kitab al-Fitan, 4066.

16 Sahih al-Bukhari, Kitab al-Zakat, 1427; Sahih Muslim, Kitab al-Zakat, 1033. Some narrations of this hadith
specifiy that the upper hand is that of the giver to charity and the lower hand is that of the beggar or
receiver.

' Umayyad caliph who reigned from 99/717 to 101/720.



391

himself, his family, and his children by their own hands [into harm’s way] *® at a time of
their [i.e., the Christians’] strength, dominance, greatness of numbers, and abundance
of supplies, relying on their fidelity to the treaty concluded in accordance with their
laws? We do not accept their testimony [as legally valid] with regard to themselves, let
alone with regard to ourselves! So how could we rely upon their alleged fidelity,
considering the expected [violations] which have [already] occurred and the incidents
which are observed by anyone who studies and examines the reports from throughout
the inhabited regions?"’

Among these [fears] also is the fear for one’s person, family, children, and
property on account of their evildoers, fools, and murderers; this is even if one assumes
the fidelity of their lords and kings. This too is attested by [current] practice and
confirmed by [existing] realities.

Among these fears also is that of religious corruption (al-fitna fi al-din). Even
supposing that the important and intelligent could protect [themselves] against this,
who is going to protect the humble, the mentally incompetent, and the weak among
women if the enemy’s lords and devils approach them?

Among these fears also is that of corrupt sexual relations and marriages
[between Muslim women and Christian men].? How often will a man [be able to]

protect his pure wife, daughter, or female relative from [every] lowlife among the

'8 This refers to Qur’an 2:195, which instructs believers not to cast themselves by their own hands into
destruction.

' For a discussion of the historical events likely referred to here, see Van Koningsveld and Wiegers,
“Islamic Statute,” 35-38.

 gl-fitna “ala al-abda® wa'l-furiij; both terms may refer more literally to genitals, while al-abda‘ may also
refer to marriages.
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enemy dogs and infidel pigs** who might acquaint himself with her, then entice her and
mislead her as to her religion, overpowering her so that she submits to him, and so that
apostasy and religious corruption come between her and her guardian, as happened to
the daughter-in-law of al-Mu‘tamad b. ‘Abbad* and whatever children she bore - may
God protect us from misfortune and the malicious joy of our enemies.

Among these fears also is the spread of their practices, language, clothes, and
reprehensible customs to those residing among them through the years, as happened
to the people of Avila® and others, who lost the Arabic language completely. And when
the Arabic language is lost completely, its [related] acts of worship are also lost. Let it
suffice for you to mention the neglect of all the spoken acts of worship, in all their
number and abundant virtue.

Among these fears also is [their] taking control of property through the
institution of heavy assessments and unjust fines leading to a complete claim on [the
Mudejars’] property, and by ensnaring their wealth in infidel taxes (al-dara’ib al-kufriya),
either all at once in the guise of some temporary necessity, or at different times. Or
this may be based on a combination of excuses and interpretations* as to which no

appeal or dispute is possible with them, even if [these excuses] are extremely weak, and

A Kilab al-a‘da’ wa-khanazir al-bu‘adad’. Al-bu‘ada’ means distant or far removed from God; al-Wansharist
used this term for stylistic reasons, but it does not work well here in English so I have replaced it with
infidel, which is equivalent to the intended meaning.

2 Abii al-Qasim Muhammad b. ‘Abbad b. Muhammad, al-Mu‘tamad “ala Allah (r. 461-484/1069-1091),
ruled the Kingdom (ta’ifa) of Seville when Toledo fell to Alfonso VI, King of Castile and Ledn in 478/1085.
The ‘Mora Zayda’ converted to Christianity, married Alfonso VI, and bore him one son, Sancho. See EI%,
s.v. ““Abbadids;” Wiegers, Islamic Literature, 6.

2 This place name is spelled Abulla in the text. Mu’nis identified this town as Avila, first conquered by
Muslims in 145/762. The town changed hands more than once before being lost permanently to
Christian hands in 481/1088. Van Koningsveld and Wiegers suggest the name could also refer to a
number of small villages called Ayelo in Valencia. Mu'nis, “Asna al-mat3jir,” 62; Van Koningsveld and
Wiegers, “Islamic Statute,” 28-29 n. 44.

** As Van Koningsveld and Wiegers point out, this most likely refers to unfavorable interpretations of the
treaties governing Mudejar communities in various places. Van Koningsveld and Wiegers, “Islamic
Statute,” 29.
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the flimsiness and corruption [of this] is extremely clear. They do not protest this for
fear that this would stir up forces of hatred [against them] and become a reason for the
treaty to be broken and for the appropriation of their persons, families, and children.
The reality attests to this, for anyone who studies it; this even has occurred quite often
in the place referred to in the question [as it has] in other places, on more than one
occasion.

These ongoing and expected corruptions have confirmed the prohibition of this
residence and the forbiddance of this living together which deviates from all that is
right, through various, mutually reinforcing considerations which all convey a single
concept. The master jurists transferred this original ruling [viz., the prohibition of
residing in non-Muslim territory] to other [cases] because of its strength and the clarity
of its prohibition. The master jurist of Medina (dar al-hijra), Abii ‘Abd Allah Malik b.
Anas - may God be pleased with him - said: “The [Qur’anic] verses on hijra set forth
that every Muslim must depart from regions in which traditions are altered and the
truth is not operative,” to say nothing of departing and escaping from infidel territory
and lands of the depraved. God forbid that a virtuous community upholding His unity
should rely upon those who believe in the Trinity, and be content to reside among the
impure and filthy, despite exalting and glorifying Him.

Thus there is no room for the aforementioned virtuous man to reside in the
place mentioned for the stated motive. Nor can there be any dispensation for him or
for his companions as to the impurities and filth which beset their garments and

bodies, as forgiveness for this is conditional upon its being very difficult to guard and
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protect oneself from [these impurities]; but there is no such difficulty [which can be
claimed] considering their voluntary choice of residence and deviant course of action.
God - may He be exalted - knows best, and is the grantor of success. With
greetings to whoever examines this among those who testify “there is no God but God,”
this was composed by the lowly worshiper and seeker of forgiveness, the miserable
desirer of the blessing of those who consider and make use of this; the insignificant
servant of God, Ahmad b. Yahya b. Muhammad b. °Alf al-Wansharisi, may God grant him

SucCcCess.



Appendix C:

Translation of Fatwds on Muslims Living Under Non-Muslim Rule
Al-Jawahir al-mukhtara fi-ma waqaftler ?arlr(lzyhi min al-nawazil bi-Jibal Ghumara’
(Selected Jewels: Legal Cases I Encountered in the Ghumara Mountains)
‘Abd al-‘Aziz b. al—Hasanbgl—ZayyétT (d. 1055/1645)°

First Fatwa of Ibn Bartal

The jurist Abt al-Hasan “AlTb. ‘Abd Allah, who I believe is the one known as Ibn
Bartal >~ may God have mercy upon him - was asked about some people who have made
an agreement with the Christians to the effect that they would pay them tribute [viz.,
the Muslims are paying the Christians], and they would leave them be, residing in their
lands [viz., the Christians would allow the Muslims to remain]. [The Muslims] fall into
categories with regard to their [relations] with them. Among them are those who spy
on the Muslims and convey information about them to them [viz., to the Christians].
There are also those who go trade among them. And there are those who have started
fighting against them [viz., against Muslims], and who go forth into battle alongside the
Christian soldiers, and who prevent the Muslims from reaching their enemy. Among
them also are those who only pay the tribute, but who do not do any of the other things
mentioned here. There is also among them a group whom the enemy does not oblige to

pay the tribute, such as the prayer leaders and callers.” What is the judgment of God

! For the manuscripts consulted, Appendix D, n. 1.

?“Abd al-°Aziz b. al-Hasan al-Zayyati (d. 1055/1645). For this jurist’s biography, see chapter two.

® Abil al-Hasan °AlT b. “Abd Allah b. °Al1 al-AghsawT, known as Tbn Bartal (ca. late fifteenth-early sixteenth
cent. Morocco). Ibn Bartal’s name is given most fully in the third of his fatwas, below. For his biography,
see chapter two.

* Talaba, ‘students,’ also refers to prayer leaders in Moroccan usage.
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concerning their lives, property, ability to lead prayer, and ability to testify? What

[status] applies to each of these groups? [Provide us with] a comprehensive answer.

He answered: The group of people who have concluded this pact with the
Christians - may God Most High destroy them - to the effect that they pay a tribute to
them are a depraved people, disobedient to God and in violation of the sunna
(exemplary behavior) of His prophet.

As for those who keep to their houses, and who do not frequent them for trade
or for any other [purpose], but who pay them the tribute: they are disobedient to God
on account of their payments to them and their remaining under submission. Thus
their testimony is not permissible, nor is their leading of prayer. Nonetheless, their
situation is less serious than the situation of those who go to them and make
themselves useful for their interests. The status of this category is that their property
is not licit to anyone, nor are their lives violable.

As for those who spy on the Muslims, the commonly accepted view is that the
life of a spy is licit, that he should be killed, and that his killer should be rewarded.

As for those who sell weapons to the Christians, and join in their army, this
category has deviated from the religion and their status is that of the Christians with
regard to both lives and property.

As for those who have begun trading among them, they are depraved and they
sin more gravely than those who keep themselves at home.

As for the prayer leaders and callers who are content to remain subjects of the

Christians (taht dhimmat al-Nasara) - may God destroy them - they are evil prayer
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leaders and callers, whose testimony is not accepted and whose leading of prayer is not
permissible. They are greater in sin than the others because they are [exemplars]
whose guidance [others] follow. Thus, repentance is obligatory for them after their
relocation from those lands which the infidels have conquered. God is the grantor of

success. (End [of the text] from a certain notebook).

Fatwa of al-Waryagli

The jurist Abl Muhammad °Abd Allah al-Waryagli,” who I believe is among the
jurists of Tangier - may God have mercy upon him - was asked: “What do the masters
of right guidance say about our Muslim brothers who are settled in their [own] lands
where the laws of the infidels apply to them, [and who live] on land adjacent to
Muslims but have not moved from their [own] lands to other lands in Islamic territory,
where they would not be subject to the customs and laws of the infidels? Is it
permissible for Muslims - may God increase your honor - to shed their blood, capture
their women, and take their property? Are their prayers, giving of alms, and fasting

during Ramadan valid or not?

He answered: What you mentioned of this vile, contemptible group, whose
perceptive faculties God has obscured after [having granted them] vision, and whom He
has led astray through the spread of unbelief into their hearts after [having given
them] insight, and who are content to live under the impure infidels who do not believe

in [God] the Compassionate and who insult our prophet and lord Muhammad - may the

> Abli Muhammad °Abd Allah al-Waryagli (d. 894/1488-89). For his biography, see chapter two.
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best blessings and purest peace be upon him - upon my life, the likes of this could only
arise from someone weak in faith, whom God has previously led into error and from
whom He has withdrawn. This is in addition to their glorifying the infidels and
exposing [the testification] “There is no God but God” to the scorn of those who
worship idols; and all of this is by their choice, without compulsion. [The ruling] that
our masters have chosen with regard to these people, and [which is adopted in] the
fatwas our learned masters have issued concerning them, is that it is necessary to kill
them and take their property as booty (fay’), because the land [they are in] is infidel
territory and their property is under infidel control, not under their own control. This
is because they can take it from them [viz., the infidels can seize the Muslims’ property]
whenever they wish, given that the territory is theirs and they have the authority over
it [viz., over the land and everything in it].

Their women are likewise to be captured and taken from them until they reach
Muslim territory. They are then judged divorced and should be prevented from [re-
marrying] their spouses. They should be married off, and it is not permissible to have
their wives remain with them.

Oh questioner, you have committed a serious error by calling them “our Muslim
brothers.” Rather, they are our enemies and the enemies of the religion - may God
frustrate their efforts and block their good fortune. They are the brothers and
supporters of the infidels - may God strengthen the Muslims against them and enable
their swords to [strike] their necks and the necks of the infidels - whose group they
have joined and to whose side they have gone. Peace be upon you, Oh questioner, but

not upon them.
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We must answer with a ruling supported by the texts of the early jurists. The
fatwas of the later masters will follow this response, God willing; but in this [ruling] is a
[full] explanation and comprehensive [response]. May God deliver us and you from
deviance and error, and allow us to die loving the religion of the Prophet whose

teachings are true. (End of [the text] from the aforementioned notebook).

Fatwa of al-Mawasi

The shaykh and jurist Aba Mahdi ‘Isa al-MawasT’ - may God have mercy upon
him - was asked about some people who are living in their homelands as subjects of the
infidel enemy - may God destroy and divide them - even though it would be easy for
them to move from those lands, and they have a means of leaving them. Is their
remaining under subjection to the infidel enemy permissible or not?

There are categories with respect to their relations with them: one category
pays to them a tribute but does not frequent them. Another category frequents them
for trade but not for any other [purpose]. Another category frequents them and
informs them of the Muslims’ affairs. Another category goes out [in boats] with them
to fish and says to them, “may God prolong this period and this hour” - may God not
accept their supplications.

Provide us with a comprehensive explanation of the rule for [each of] these
categories.

He answered: As for Muslims’ remaining under infidel rule, this is prohibited.

Whoever frequents their homes has lost his religion and his [standing in the] world,

¢ Abli Mahdi “Isa b. Ahmad al-Mawasi (d. 896/1491). For his biography, see chapter two. The manuscripts
record his name as al-MawsT or al-Masawr; for the textual variants, see Appendix D, n. 19.
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and is in violation of what his master [viz., Muhammad] has commanded of him; for it is
not permissible for a Muslim to conclude a treaty with the infidel to the effect that he
will pay him tribute. This is agreed upon within the Maliki school, so for whoever does
that [viz., lives under infidel rule], his testimony is not accepted, nor is his leading of
prayer. This is the rule for the first category; for Islam should be elevated, and [no
other religion] should be elevated above it.

As for the judgment concerning the second category, which consists of those
who frequent their places for trade, they are worse than the first category and their
situation is more repugnant.

As for the third category, which consists of those who frequent their places for
trade and inform them of the Muslims’ affairs, this is the most repugnant of the three
groups and the closest in status to that of a spy who points out the Muslims’
weaknesses. His informing [the Christians] as to the Muslims’ disadvantages is similar
[in status] to banditry, the perpetrators of which must be killed in order to prevent the
harm and corruption [he causes]. This is the considered view of those who say that the
spy must be killed. [Others say] that he should not be killed, but that the ruler (al-
imam) should determine his punishment and admonishment, or [that] a distinction
ought to be made between one who acted in this manner [during] a single lapse [in
judgment, as opposed to repeatedly]; this is a well-known point of scholarly
disagreement. Also, should his repentance be accepted or not? [As to this question, his
case] resembles the religion of the heretic with regard to the concealment of his action
- this is [regarding] the one who frequently visits them, who shows the most affection

toward them, and informs them of the routes leading to the Muslims’ settlements; for
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this is the most malicious and repugnant group. [This group] is closer to the infidels
than to the believers, because love for the infidel and praying for his strength and
power over the Muslims are among the signs of unbelief. May God protect us from

apostasy and a change of conviction. (End, also from the aforementioned notebook).

Second Fatwa of Ibn Bartal

The jurist Abii al-Hasan “AlTb. “Abd Allah b. Bartal - may God have mercy upon
him - was asked about the judgment concerning some people who are residing in their
homelands, while the Christians live in their immediate vicinity. They are of three
categories: One category engages in strife and war with the infidels, like the people of
Jabal (Mount) Habib.” Another category, when the treaty was concluded with the
Christians, [the Christians] gave them a fixed time period [during which the Muslims
could remain]. Their intention is not to pay them any monetary tribute, and that if
they are asked for it, they will flee to the lands of Islam. What is the judgment
concerning their residing in their lands with this intention? There is also a category
whose intention is to reside in their lands and to pay tribute to the Christians for as

long as the world remains. Clarify for us the judgment concerning these categories.

He answered: The answer to the horrifying first affair, which has threatened the
pillars of Islam and blotted out the very days and nights, is that the first third consists
of those Muslims whose intercession is accepted by [the strength of] their Islam, and

from the dust of whose footsteps we must seek a blessing; for they are engaged in a

7 A mountain in northwestern Morocco; see ch. 2, n. 63 and 71. This may be an error for Mount Zabib.
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powerful act of devotion to God. I only wish I were with them, so that I could attain a
great victory.

As for the second third, who have agreed amongst themselves that if they are
forced to pay a tribute they will flee with their lives, has committed a reprehensible act
by residing in a territory in which the infidel has established his control and
supremacy. Nonetheless, this third, if they fulfill what they have pledged through their
intentions, will be among the saved, God willing; for they will have deceived [the
enemy] and escaped.

As for the third third, they have lost their religion and their [standing in this]
world, and have violated what their master [viz., Muhammad] has commanded of them;
thus they deserve a severe punishment. There is disagreement as to their punishment,
[divided] among five opinions. The commonly accepted one is that which was held by
Ibn al-Qasim and Sahniin, which is that he should killed without being asked to repent -
may God protect us from this calamity. While the Muslim’s life is inviolable, through
this [viz., intending to reside permanently among infidels] he makes his [own] life licit.

Likewise, it is not permissible for a Muslim to buy and sell [goods] with the
Christians, as through this they [viz., the Christians] are made stronger against the
Muslims. The people in these lands should have patiently endured their affliction
[rather than engaging in trade with Christians] until God provided an effective end to

[the situation]. (End, from the aforementioned notebook).
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Excerpts from al-Burzuli and Ibn Rabi

I also found in the aforementioned writing the following text:

In the chapter on jihad written by the master shaykh Abt al-Qasim® - may God
have mercy upon him - is the following text: And related to this is the calamity which
struck the Muslims, that they live among polytheists and under their rule. [As to] the
status of their property [viz., of the Muslims under non-Muslim rule], they applied the
same ruling to this [case] as to the case of the harbi’ who has converted to Islam but has
not emigrated, while he is in non-Muslim territory with his family, property, and
children. In the chapter on jihad in the Mudawwana, concerning the harbi who has
converted to Islam but has not emigrated, [it is stated] that his property and children
[may be seized as] booty (fay’) for the Muslims. Ibn al-Qasim viewed the status of the
territory as predominant over his [status as a Muslim], and Asbagh, among the
followers of Malik, ruled that his property was licit and that its possessor had no valid
right of ownership over it, but rather that it was the infidels who had ownership [of the
property in their territory]. Ibn Rushd held a similar opinion, because of his [viz., the
subject Muslim’s] contentment with residence among polytheists and with paying to
them the jizya;” for he and his property are under their authority despite the scholarly
consensus that emigration is obligatory upon him if he finds a means to do so. Ibn
‘Arafa stated: “I said: ‘The commonly accepted opinion is that the property of the harbt
can be taken as booty for the Muslims if he has not left [that territory for Muslim

territory after converting].”

% Al-Zayyati is referring to Abii al-Qasim al-Burzuli (d. 841/1438), compiler of the substantial fatwa
collection which served as one of the primary sources for al-WansharisT’s Miyar.

° A non-Muslim living in hostile territory.

' The name for the tax paid by Jews and Christians under Muslim rule (dhimmis) to the Muslim state.
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The jurist Abai al-Hasan Muhammad b. Yahya b. Rabia' -- may God have mercy
upon him - was asked about residence with the Christians in a region where their laws
are in force, and [in which] the Muslims remained with them under subjection and
humiliation because of their property and their [own] choice, paying to them the jizya
assessed [on their properties], being abased, and giving to the polytheists the alms
[owed for their possessions].

He answered - May God have mercy upon him: The jurists of the great cities
said: This submission to polytheist [rule] was nonexistent in the land of Islam, and first
arose after centuries had passed, and after the extinction of the master mujtahids of the
great cities."” Because of this, none of them turned their attention to the legal rules
[pertaining to subject Muslims]; rather, they devoted their discussion to the legal rules
pertaining to the opposite [case], which is that of those among them who submit to us,
or those who enter under our protection and our treaty, in humiliation and subjection,
glorifying our religion and without opposing [our authority and prayers]."”

Then, when this submission to Christians appeared in the fifth century A.H.,
when the Christians seized the island of Sicily and some regions of al-Andalus, [at that
point] some of the jurists in the Maghrib were questioned about this. They were asked
about the legal judgments pertaining to those who commit this [prohibited act of
submission]. They answered that they [i.e., those Muslims who remain in conquered
territory] are subject to the same rules as those who convert to Islam [in non-Muslim

territory] but do not emigrate. Thus [these jurists], because of the similarities between

" While this name is spelled Ibn Rabi*a in all three manuscript copies, Van Koningsveld and Wiegers note
that this is a misspelling of Ibn RabT". Van Koningsveld and Wiegers, “Islamic Statute,” 20.

2 The eponymous founders of the law schools and their earliest disciples.

" The end of this sentence has been added for clarity.



405

the two groups, assimilated them as to the legal rules pertaining to their property and
their children; they did not see a difference between the two groups as to these [two
issues]. This is because the two [groups] are as one with respect to their submission to
the enemy, their living among them, their interacting with them, their failure to
emigrate and to carry out the obligatory flight from their countries; and [with respect
to] all of the other reasons which entail these legal rules.

Know that the guarantor of inviolability of the Muslim’s life, property, and
children is Islam and the territory [of Islam], [each] according to one of Malik’s two
opinions [on the subject]. Al-ShafiT held that the guarantor of inviolability for both his
life and property is Islam. Abii Hanifa agreed that the guarantor of inviolability for his
life and child is [both] the territory and Islam, because of the words of [God] Most High:
{As for those who believed but did not emigrate; You owe them no loyalty until they
emigrate}," and the words of [God] Most High: {If he belonged to a people hostile to
you, and was a believer, the freeing of a believing slave (is required of the killer)}; [God]
does not mention blood money [in this latter verse].”” What is meant by this is the
believer who has failed to emigrate, because he is a believer among an enemy people,
and so he is one of them, because of the words of [God] Most High: {Whoever among
you allies himself with them is one of them}." Thus he is a believer but belons to an

enemy people.

“ Qur’an 8:72.

' Qur’an 4:92. This is the verse which covers the atonement and compensation required for the
accidental killing of three types of believers: believers in general, those belonging to enemy peoples, and
those whose people have a treaty with the Muslims. Blood money is mentioned as due in the first and
last cases, but only the freeing of a believing slave is mentioned as being required for the middle case.

6 Qur’an 5:51.
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As for his property and small children: According to the narration of Ibn al-
Qasim in the Mudawwana, Malik held that his property and children are legitimate
booty; Abli Hanifa held this position also. This difference of opinion [as to the Muslim’s
property and children] is relevant as long as he does not fight; but if he fights alongside
his [non-Muslim] allies, there is only [one opinion, which is] that his life is licit. If they
aid them [viz., if Muslims aid non-Muslims] financially in fighting against us, there is
only [one opinion, which is] that their property is licit and their children may be
captured in order to remove them from enemy hands. Likewise, their women [may be
taken] in slavery.

(End, corrected.) (End of what I found in the aforementioned notebook, verbatim.)

Third Fatwa of Ibn Bartal

The jurist Abii al-Hasan “AlTb. “Abd Allah b. “AlT al-Aghsawi, who I believe is
known as Ibn Bartal - may God have mercy upon him - was asked about some people
whose lands are close to the Christians. There are categories [with respect to] their
residence in [these lands]: One group lives in a state of discord with the Christians and
cultivates [the land] at the edges of those regions under treaty; [their cultivation is] a
form of theft, as the enemy does not know the borders of the territory or the location
of their cultivation.

Another category signed a treaty, but their intention is that they will not pay
any tribute. [This is] because the Christians postponed their payment until the month
of October, at which point they must pay them [the tribute]; so they have resolved to

themselves that they will reside in their lands until that time. Then if the Muslims aid
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them, they will be the first in [waging] jihad; or if they do not aid them, [in that case]
they will relocate to [join] them [i.e., they will move to Muslim territory]. What is the
judgment of God concerning those who are in this category?

Another category signed a treaty, and their intention is to reside [there]
permanently and to pay the tribute as well. What is the judgment of God concerning
[those who live] in the manner described?

Another issue: A man from Asilah - may God Most High return her to Islam -
came to owe a debt to a man, and then the enemy captured him [viz., the debtor], while
he has property here; so may the creditor retrieve his debt from this property, or

should the man be ransomed first? Clarify this for us.

He answered: The answer to this horrifying affair which has threatened the
pillars of Islam and blotted out the very days and nights, is that the third who remain in
a state of war with the enemy and of preparation for jihad against them, and who are in
waiting to attack them - they are the Muslims whose intercession is accepted by [the
strength of] their Islam, and from the dust of whose footsteps we must seek a blessing;
for they are engaged in the greatest act of devotion to God. I only wish I were with
them, so that I could attain a great victory.

As for the second third, who reside with the intention that if the enemy
pressures them to pay the tribute, they will flee; they have committed a reprehensible
act by residing in a territory in which the infidel has established his control,
supremacy, and dominance over [the Muslims’] families and property. Nonetheless,

this third, if they fulfill what they have pledged through their intentions, they will be
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among the saved, if God Most High wills; [this is] if they refuse to pay them the tribute
the first instance [it is imposed], for they will have deceived [the enemy] and escaped.

As for the third third, they are a truly vile third, because they have lost their
religion and their [standing in this] world, and have violated what their master [viz.,
Muhammad] has commanded of them; for it is not permissible for a Muslim to conclude
a treaty with the infidels which stipulates that he pay them a tribute; [this is] by
agreement within the school of Malik. Thus anyone who does this has been disobedient
to God Most High and gone against His messenger - may God bless him and grant him
salvation. What is obligatory upon you and upon our masters' who reside there is to
inform this third of their error and to rebuke, as much as they can, those among this
third who have power and authority. Then if they disobey, they should be renounced;
and it will not be permissible for you to act as their guardians or executors, nor for you
to witness for them, nor to pray the funeral prayer for their dead, nor to attend to their
(legal) affairs, unless they turn back from their sinful action and their contemptible
depravity.

You had informed us in your question before this that the third category
contains groups who convey news of the Muslims to the Christians, and inform them as
to their weaknesses, and work with them in matters damaging to the Muslims; this
group deserves a severe punishment. There is disagreement as to their punishment,
[divided] among five opinions. The commonly accepted one is that which was held by
Ibn al-Qasim and Sahniin, which is that the punishment for whoever does this is death,

without his being asked to repent - may God protect us from this great calamity. While

Y sadatina, literally “our masters” or “gentlemen” is most likely used here as a plural of sidf, a standard
Moroccan form of address indicating respect.
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the Muslim’s life is inviolable, through this [viz., informing against Muslims] he makes
his [own] life licit.

You also had informed us that they pay tribute to the Christians, they trade with
them, and they bring to them things from which they can benefit. We answered you,
saying that it is not permissible for a Muslim to bring to the Christians anything that
strengthens them against the Muslims, nor is it permissible for him to sell to them, or
to buy from them, in a place where he is humiliated by them, such as in your lands,
because Islam should be elevated, and [no other religion] should be elevated above it.
The people in these lands should have been patient in their religion until they had
completely despaired of any hoped-for assistance. This is because [their land] is
adjacent to Muslim territory, and especially as “‘Uthman al-Marin is still active, his
victory is anticipated, he is strongly intent on freeing his lands, he is courageous and
determined, but is pained by this [humiliating loss of territory and grievous subjection
of Muslims to Christian rule].”® God is asked to release his bonds, to eliminate the
harmful consequences of his deeds, to repair his condition, and to make fortunate his
era. We also ask Him to reconcile his servants and to restore those of His lands which
have fallen.

We answered you prior to this, immediately upon the arrival of your question,
and sent it [viz., the response] to you, but its arrival was not immediate.

The answer to the last issue is that the creditor should establish before the
judge the debt owed to him. In the absence of a judge, then [he should do this] before a

group of the area’s notaries. Once he has established this, he should retrieve his due,

'8 This entire sentence is difficult to understand in all of the manuscripts and will need further review;
see notes in the edition.
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and he should be paid for this from the prisoner’s money. The judge, or group of
notaries in his absence, should assume responsibility for this. The payment of the debt
should not be delayed in order to pay ransom. Indeed, if the prisoner had set aside for
himself a specified amount of money [from which to ransom himself], that money is
part of the rest of his debts. If his money can cover all of his debts, they should all be
paid; if not, specific parties should be paid according to the amount of the debts.

(End, from the aforementioned notebook, which states that it was transmitted from the

handwriting of the person who transmitted it from the hand [of the author].



Appendix D:
Edition of Fatwas on Muslims Living Under Non-Muslim Rule
Al-Jawahir al-mukhtara fi-ma waqaftflf ?ézzyhi min al-nawazil bi-Jibal Ghumara
(Selected Jewels: Legal Cases I Encountered in the Ghumara Mountains)
‘Abd al-‘Aziz b. al—Hasanbgl—ZayyétT (d. 1055/1645)"

First Fatwa of Ibn Bartal’
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! This collection has not yet been published, although a number of these fatwas appear in abridged form
in al-Wazzani's two fatwa collections (al-Mi’yar al-jadid and al-Nawazil al-sughra). This is an edition of part
of al-ZayyatT's chapter on jihad, based primarily on the following three manuscripts: Moroccan National
Library, Rabat, ms. 1698, vol. 2, pp. 1-74 (BNRM); Hasaniya Library, Rabat, ms. 5862, pp. 225-267 (H);
General Library and Archives, Tetouan, ms. 178, pp. 239-281 (T). These are the page ranges for the entire
chapter on jihad; the locations of each fatwa will be given below. All three manuscripts are numbered by
pages rather than folios. Only the Tetouan manuscript is dated; it was copied in 1102/1691. All three
manuscripts have been drawn upon equally, but page transitions will be marked in the text for BNRM
only; this is the copy most often referred to in the few published works which draw upon this collection.
Where noted, I have emended the text based on versions of these fatwas which appear in the following
sources: Van Koningsveld, Wiegers, and Ryad’s edition of Ibn Rab1”s fatwa; al-Wazzani's aforementioned
fatwa collections; and al-Tustli’s fatwa compilation, Al-Jawahir al-nafisa fi-ma yatakarraru min al-hawadith al-
ghariba (“Precious Jewels, Concerning Difficult and Recurring Cases”). The latter is unpublished; T have
consulted two manuscript copies: Ms. 12575, Hasaniya Library, Rabat; Ms. 5354, Tunisian National
Library, Tunis.

?BNRM, 2:40-41; H, 247; T, 262. Al-Wazzani incorporates a part of this fatwd, along with the two other
fatwas by the same jurist found here, into one composite ruling in al-Nawazil al-sughra, 1:419.

* This fatwa begins on line 27 of 33.

*I have standardized the spelling of words such as this, which are written without a hamza in the
original.

> I have emended this from axe in BNRM and T, based on the spelling of this jurist’s name in the other
two fatwas attributed to him in this section. This word is illegible in H.
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Fatwa of al-Waryagli®
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®In all three manuscripts: #s&. This word is emended based on the text in the other fatwds.
7In all three manuscripts: 38 This word is emended based on context.

8 BNRM, 2:41; H, 247-48; T, 262-63.

?In all three manuscripts: 33, This word is emended based on context.
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In BNRM and H: 4

TInT: Wb InH: W As

"2 This is an emendation based on the text in al-TusdlT’s fatwa compilation. All three manuscripts of al-
ZayyatT read omit js> Y. Al-Tusdli, al-Jawahir al-nafisa, Hasaniya Library ms. 12575, 2:233 (numbered by
pages); Tunisian National Library ms. 5354, folio 240b.

 Emended on the basis of the text in al-Tusili, both manuscripts (Hasaniya ms. 12575, 2:233; Tunisian
National Library ms. 5354, folio 240b). All three manuscripts of al-Zayyati read s

“InH: o)sl; unclearin T.

BInH: ¥ Jdyin BNRM: Y.

1 In BNRM: 2gara s e @lsa (w WY InTand Hr 2 sane Wl Gl s e W & Y 5, with a blank space
between <l s> (= and Ll T have emended the latter version by removing the definite article from futya.
VInH: osSAlSads



414

Fatwa of al-Mawasi'®

) e [2:42] petasls )5S Gl e — bl den = 1 il glall o (s34 5ol 48R Fl) Jig
da S Leie dan U 0 saa s Gla s el e JEBY) agd Al ael o — aladi aay g il o 03 — S 5aal)
agl) 03 5 and g cagtl) 03 50 Y 5 agd a ks and aludl e agre aglla 5 OV Al 3K saell dad Cind agiald) sad
A Qi ol 5 St pgre S s 20 alunall LAl agaling 5 pgal) 23 5 ans cla il Y 5 il

LLa Gly alud) o3a oSa W22 gy aaelen d) J8 Y 21 Ll o2 5 5aall 028

olia g 4 2 el aglJlie () 2355 e s P p)sad ¢ JUSD ALt TLa) Cpalaa) plie Wl cilald
Jaiy ed cllle e b (LG i o o S pe bl ey o) alusall Jag Y 3) Y ga 0 el Lo calla g
Adde oy Vg gl a3l 5 oY) andll aSa 130 atala) Vg alalgd jsad Y celld

Y e el s J V1 andl) o Vs Tsnsl g8 il agd Sl (03 55 20000 58 5 ¢ S il oSa Ul

AN (3l el 1368 ¢ ppalusall HLals agd y s 77 aill agd e A 03 5 o3 5 gl andll oSa Ll

Sl S aaliaall 5 jm e P pia 5628108 5 Gaaluall @l 5o e JIall G suladly Yla 4nii

'8 BNRM, 2:41-42; H, 248; Tetouan, 263. A version of this fatwd is also recorded in al-Wazzani, al-Nawazil al-

sughra, 1:418.

YInH: sl Although both manuscript copies of al-Jawdhir al-nafisa also read s, this jurist’s

name is spelled /sl in the biographical sources. See p. 140.

210 H: Onalosall Sl agaley g agal) 33 5 and s b ol ¥ 5 bl agall 03 55 Y and s cagall 23 55 Y 5 agd o s and,

In T: Cebusall HLals agalay 5 agall 23 5 andy b 5ad ¥ 5 )laill agd) 03 554 Y 5 agd a2 aud. BNRM and H list four

categories, whose descriptions do not entirely match each other, while T lists three categories. None of

them correspond perfectly with the answer, but BNRM appears to make the most sense.

InH and T: Wall 3 o2 s 314l 038, In BNRM, a mark above 4=l may indicate a mistake, but there is

similarly a mark under Wl in H.

“In BNRM: |siué

ZInHand T: aos=alad,

* Emended; all three manscripts read s

PInH: Ly

Hand T omit (.

7 All three manuscripts appear follow T’s assimilation of the first two categories, omitting the following:
o oal e lie (a3 sa s cllal) andl) Sa el s Y e el s U5V il e s Tgd 56

Emended based on al-Tusili (Hasaniya ms. 12575, 2:234; Tunisian National Library ms. 5354, folio 240b).

* Emended; all three manscripts read Ja

“InBNRM: 4 055 das. In T, the end of 45 03 appears crossed out, such that it may read s or s,

In H: 450,
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ela¥) aging s Ji Y el Gupulall J5 JUB (g lai sa 5 ¥ Saianda s ad pumal fo )3 ¢Ji 43 Caall (gl a5
Pop G iy 8 ol Ji Jay oy me COIA caaal s Al el 331 (e g G 5l oa s Alisie B
3 5 Opaluaal) P oa gl ) Alia gall (3 5kl gl ns aed) 25 agd 23 el sa 5 alad i€ b i)

(sl PR 5 4l 552l e lall s ASH Cand) Y e piasall e 0 S B s g el 5 773 dl) POl
4 me W) Jas g Al ¥ e &Il dsais I H0le (e (pralisall

Lal ) <ol anlll (ya al

Second Fatwa of Ibn Bartal*?

6 Jbaill 5 agilla ol 1 538 (il oS e — i) daa ;) — Sy 0 A A8 O (A ) g ABEY Jing
e bl il Ll s P Jin JalS LS ae o ya 5 358 Jal and - oLl 206 e a5 cagis ) sl

oS LSl a3 1) 15 ey sl o o (8 €l g 0y st Y el 5 Sl gl )52y 5 sl

*In all three manuscripts: 45l »<i, Emended based on al-Tusdl1.

*! This sentence contains a number of grammatical inconsistencies and unclear phrases; my translation is
based on reading the passage roughly as follows:

SN g o8 (al 55 (A Al pallS Cpalisall il juany 5 Jbaill o Jla) ()5S da

*In BNRM:

*In BNRM: (o 4lié

* Emended based on context., In H: ax). In BNRM and T: _ka). In both manuscripts of al-TusGlT: i),
In al-WazzanT: 3\l

»In BNRM and H: ¢

*In H: ol (b)), llegible in T.

YIHand T: G A

¥InHand T: oa¥) o

P InT: Udaguy!

*In all three manuscripts: &3, Emended based on context.

“"InHand T: <&yl

“ BNRM, 2:42; H 248; T, 263. Al-Wazzani combines Ibn Bartal’s three fatwas into one composite ruling in
al-Nawazil al-sughra, 1:419.

* Although all three manuscripts read Habib, this may be an error for Mount Zabib in the Ghiimara
mountain range, rather than Habib. See chapter two, notes 63 and 71.

“InT: O 0SS Y
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o2 aSa L1 iy Lol iy La (5 jaill | e iy s ad 2Bl )5Sy ) g and s S2l) 038 ae a2y 8 aaLiS

R

G5 L e e Coaala g 2SN OIS i Lea U ) Aliled) 1Y) Allisall e il sall railald
Li Aadie sl 8 agild cagalafl s oyl Lile Cang 03 agadluly ) sriiiall () galusall aa J5¥) B ¢
Loglae 1558 558 agma S il

8 Bla 5 S0 Slad Jad 288 Tty iy el 3l e 15 ylaial o) cagil agi die (g1 ;U Gl L
O ol e 438 Veass agle Ptumle Lo 5 o i) 138 G e 4l 5o 58 48 S (S ol aillasind
el e sl A els

Calia) g Aadaall 4 gl ) ginion oY sed o e dn el Lo CallA 5 coluin g aiun 92 pud aald (Culldl) il Wl
A Wlile — 44iul e (pe Jiy 4l o0 sin g anldll (pl aal] vl e Lga )y siall ) g8l dsad o agisie B
A Oola it a4 135 aall ol s alusall Plaind dpadl sda (1

dal e g OIS Gaalusall e @llly 5 5818 (5 jbaill o (5 sy am Of alusad Jag ¥ IS
Y smie S Tyl dl) ity s agiial L e juall U Y)Y

Lo Sl i) el

> In BNRM: ) s

““InH and T: <ilS 5 ey @ S in T an attempt has apparently been made to correct <ilS i to G\,
TInH and T: 4wy i dal jall o jlaal o) caedl Ay die Wl

“In BNRM: (5 Sa J28 238

* Emended from e

0 In BNRM: agds

5 In BNRM: 43Y

2InHand T: s PRGN i W I L G (A (R PA N

> In H and T, this word may be i or iy, but is difficult to read; it is more clearly Wixé where the
passage recurs below.
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Excerpts from Abi al-Qasim al-Burzulf and Ibn Rabi™>*

i La Ll ) sShall 2@l 3 s g

rdoai e — i) des ) — and®) o LY Fradl) Gl cpa Slgal) QS B adg
cpad) sal aS 5 can jedal (s (S el alSal cnt (piSLull Cpalusall e (e () salusall [2:43] alial Lo 4
On el QS 5 ealg s allayalaly coall ol sa 5 ¢ oales als abun (3 o sl Al e Lo ale
OS5 e lall &a agle andall () Calad aalisall ¢ 8 ol 5 5 alla () ¢ aln al g alus 31 2% o jall 8 (dijaalf
43 5S) 2y ol JB aliayy | JUSH A Lai) g cdile dualial 5 Y 4l 5 calle sy i cellle Claal (g cgaal
Ol e 3 el sy o glaall) ae cagill) Cnialley sd e 4 sl @ ja g S el (g ALY (a )

Mg a1 e Cpalusall oy all Jle sl y 1Y A e o JB D ) Sl 2a

G POAL 8 g 5l e AREYT (e O 385 — ) A ) — Aa ) O (230 O Sada Guual) il 48N JB
dgdle 2 3all ¢ sdany 27 can HLR) 5 agl sal Camy SV 5 Al a3 agaa () salsall s 5 agalSal dgle | glas

0SS piall Lgia BLS 3 a9 g el a8

caDh) )l A 83 it BAE 1) BY) sall 220 CailS Ll 43 [1518] Jlaa) elgi i saie Al iy — lald
LealSal agie aad (g iy ol (omaginall Jlant) Aail Gl 58l any s ¢ i) (e (e (dae 2 Y) Caaa ol
Ladana Liage 5 Lied 3 T pela O3 Ja0 (e ol agia OUYI 5 (e 98 5 g A8l 899 g Lai) g dggd

Ol s ymie ye 5 Ll

> BNRM, 2:42-43; H, 248-49; T, 263-64. For the first part, see also al-Burzuli, Fatawa al-Burzuli, 2:22-23.
SInH: <l

*InHand T; ab b

5 BNRM omits as i)

B T: S il

P InH: V&% als In BNRM: |5 Ll

OInH: WY,

' In Van Koningsveld, Wiegers, and Ryad’s edition, this continues: WSay WSl ja jaie e 5 This
sentence does not appear in al-Wansharist’s fatwds.
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3),3);‘;:‘ej)j\;M\C_{é}sﬁ)#\@)hwm&\%w\éh\)@\ﬁy‘}d\o.\.&sC_l:u.\w(ﬁ

Ol 1 sials 0315 e Alariall Agall AL 02 il 5 o yirall elgih Lgie Jw adail) )5S amy g Alis

oSl 5 ¢1ac Y1 BY) 5o 3 Tlagi Gld g ¢y Hall (0 (B 58 L |5 0 al g cad Y gl g agll sl Aalariall A gl
Bas) 5 Al alSaY) 03] dun sall ) il s ®Ban Bl e ol 1 1l 5 3 gl & iy agilalaag

O ) (il Caady  ellle g8 aal 8 Hlall g aDluY) g sal g5 alla g abusall aad analall i alel
Ol s} s Mad ad gl (aDlaYl g lall ol 55 4l maalall f Adyia saf (3851 5 70aDlul) agan alla 5 4adl @ aialall
a5 el sae o g e IS ) 1l alsils TN s ale s e o peY s e a8 e s alen al s | sl
e colael s 8 e Y alen ol A el 1agn A palle Ak Sy ol T2 (Riage A ol (e ke
0 a s e Gage 4dld P fagia il oSia ael s a5} et Al sl cagia

s JBayy e dealysalle of N Digaall b aie anddll o) Ayl gy el Candh jlaall oal g g 4lla el

e Jlally o slel o)y agon Aalitd V) G cagil sl o ) s ta 0l el sy o Le CIDAT) 138 sy Al

2 Emended. In all three manuscripts: W sidiul

% All three manuscripts read &\S3,L. Emended on the basis of the text in Ibn Rabr™:

LS5y Alaiall 4pgil) AlSaY) e | sagdiial

% All three manuscripts of al-ZayyatT read s¢<\Sal | s 0l | 5alé; this is emended based on the text of Tbn
RabT, which omits s\,

SInT: sl

% All three manuscripts read | s~I. In Ibn Rabr: Cxiitall |5 gu s cags ¥ 58 1 58allé ol 5 jale ol

7 All three manuscripts of al-Zayyati read Legil sbuss Legi¥ &l y; this is emended based on the text of Ibn
RabT, which omits legil sbusa

% All three manuscripts of al-ZayyatT read agie a3 (o alsll )l 53 agdl & 555 this is emended based on
the text of Ibn RabT, which omits a833b e caal gl 1l 53 jaedl & 5550 This longer phrase makes pee
redundant.

“InH: axalall J

7® This sentence regarding al-ShafiT’s opinion is the only part of these last two paragraphs which
matches the text in Ibn Rabr.

1 Qur’an 8:72.

2 Qur’an 4:92.

”Qur’an 5:51
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O Ol ¢Cpmalnall jelal o Tane Ll o HUSH 2y (e (aDAT gyl 53 s s agdl sal Aaliind ) Guld LS
70 mana al 77 5 il aa gl GllXS dal)

Aladly Sl ) o s Lo al

Third Fatwa of Ibn Bartal'’

O — i) dan ) — JUa s (il g gaeal) Akl g ¢ (g e Y o G ) 18 G (e Cpad) gl 48R Jing
Oy g obaill g Al o )5Sl caludl e Led SGl) G aella 5 (s sbaill (e 8 a3l Gl
aeion Ol Vs DLl 2o Ca ey Y sl 3) A8yl dan s e alall 23 Gl ki (8

Nia g oS s ) poall aa s AT S (s obaill 0¥ Lajie (525 Y agdl agit (815 1 salla aud
o 51588 e salosall agity O L8 el IS Y aa oDy ()5S gl il (315 e ald g1 [2:44] 43505
Tanall 138 Cilaal 84l i lad agal] 0 sla 58 T8can giny ¥ ) Wl g calgadl 3 sl 5Y)

€ )5Sl aa gl 138 o ) aSa L S o i) aalig ol sy e S aging | palla and

Ay saall ol 3 ey oo adde i i — D e laale | — Saal Jal e day soal Al

U g 09 1 aul) gy ol 4nn Jlall 138 (e cpall ) iy Jgd e Lin

Ol ¥ Ll B0 e T Ley el g aBY1 ST L P05 ) AL Al (e ol sl cilald
i (Al agedlls O s=idiall () salusall ot agil jle U 5 analead caalill 5 gaal) saalaa o SLL CAE)

Laslae 1568 58la agaa S uid Ui Salie Lgabaef Losalie 8 agld agalafl jlay o ) Lle

7 This is emended based on the text in Ibn RabT; all three manuscripts read:

anelus ol 5 ¢ S 4y (e e

7 In BNRM: 58 s Y sacli; but a mark above this word appears to indicate a mistake of some kind.

7 BNRM omits gsaa -

7 BNRM, 2:43-45; H, 249; T, 264. Al-Wazzani combines Ibn Bartal’s three fatwds into one composite ruling
in al-Nawazil al-sughra, 1:419.

BInH: s ¥
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aly aiUa i) 8 (a5 S 8% Jad 088 ¢ iy Al jall e 81 gaall adarial () 4 Ay (SL) A GOl Wl
o4l iy e sie Loy By o) 13 o e 1 saY1 s JAY) QUi g 4l 50 ye8 e sanl) By
alu s e 4l (L) agile a sl adad 13) ¢ Jad dil ¢l o)) Gl

bl iny of alisal Jag W 4l (oY g4y el Lo Calla 5 colin g Ain o Y LB (b (AN AR Ll
Al a4 gus ) Gl 5 et b Gusle S SIS Jad (pad llle ane B cagd oy of (e S aa
Jall Jal 1m0l 5 eadlady G 13 ) g8 pmy o aSIa (il giasall Wil e 5 oSle ol glly g aile
Vb ¥ 5 med )52 O V5 e B0 5155 0 oS3 o Wi ¢t 5 mald ¢l gilla (b aagn BHCEN I3 (ha Sl
Al gl ; ¥ 5 o sadall aglad e | saa s O V) pelilinal | gim pai ¥ 5 o0 i o

a5 s s Jbaill Cnalusall a5y o) g8 agia U ansdll (G 138 8 oS s B L 5 s 23S
o pgisie 8 CAa) s Aalaall 2 shall ) siation o sl oY b Cpalusall jums Lash agma () s s Vgl 5
Lilde — 4l e (e JiI el Jud (g0 Ay ghe O 0 sinnn s aul@l) Gl 4l 83 Lo Lgia ) seiiall  J) S8 dued
89 adll Dl i ymy 8843 130 5 ) ) alisall Laigd Aaglaell dgpadll o38 (ga 4

Yl aSliglay 40 @ omiiin Lo ped O slany s agane O sty (5 laill Lo () 5 sk agil L said g a3 Gl
o g agie (5 O Vs med o OF PP e W cnalinall (e 4 58 L (5l Jasy ) sl Ja
i aginl uall gl V1 el Jaf Ba (e IS5 adde ey Vg ) sley aBLl) (Y (aSODLS (agia A1) 4 4llis

20 QLatV) sa pe Gaad) 28 el 21 ldie 5 Laps Y cAliatie Cpalusall 33 GV o 535 geal e uldY! @y

7 This word has been emended based on the earlier version of this fatwa. Here, all three manuscripts
read &b

®InHand T: cpe

8 T and H omit sa=!)

2InH: d

® Illegible in H.

#InBNRM: <l e

% Emended based on the text in al-TusdlT; all three manuscripts of al-Zayyati read 1553
¥InHandT: e

TInT: adose oo peisndag In H: pedlose aeds i

% In BNRM: « 12

8T omits a2l

“InHand T: a¢

' Emended based on context; all three manuscripts of al-Zayyati and the Tunisian National Library
manuscript of al-Tusli read Je; the Hasanlya manuscript of Tustli has a blank here.
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Jum b s allie Glay o J g peall s 2 Ll dag 81 T ) garcae and coliaY) slan oadl (adaiul e a2l
233 e s a Ll s salie G G O Alls LS o e sy 0 5 0yl by 05 Al

Al ea s ¥ i alh (oS aliiay g (oS ¢ sl i 138 U oSl sla

AL U gae delan ind ol ane (b ¢zl die i Cady cpall oy o 5 Al (e il sadl g
Vs e dic Jsac delen sl il elld g oyl Jle Gado al a5 cdind (e (alily il 13
Oo Jlall @l (b 63 sana Jlag i e adald 28 50ul) (S () cand Apail) i cpall cLad [2:45] A%
Osell J.\g‘;c:\_.a\;“ uzﬁjgscdmesub @Aﬂ\@aﬁc@&\‘d&&;u\ Adgn Yl

At e J5 e dad e J85 2045) S ¢ KA1 ) (e a)

Fatwa of al-Wansharisi (the ‘Berber Fatwa’)’’
(e ps e —Aie ay s ) dan g — e i gl) L O daa] bl ool Adla ) B8a alaY) S g
peiald] Hadda Ol s¥) i Ga g AN ) Sl (533 ab 5 ¢ ASI gaal) Ao in agitla s | aldl

oY Al clilia

%2 This sentence is difficult to understand and has been emended in several places based on the text as
recorded by al-Tusili (Hasaniya Library ms. 12575, 2:238 and Tunisian National Library ms. 5354, p. 247-
48). In al-Zayyati, the subject appears to alternate between al-Marini and the inhabitants of the occupied
region under discussion, as follows:

In BNRM: Ll dagy j31 1) sacian Gl coLial) | glan coadly (adlainl o asall mad ¢ GUREY) ) g ya ¢l a8 i yall Slee
Variant in H: o Uiy 1 s e

Variant in T: JL5Y) may be corrected to ,Lai¥l, and | sles may be corrected to ! sles.

Variant in the Hasaniya Library manuscript of al-Tusili: the passage ends with 4s yll,

PInH: s»

* Emended; all three manuscripts read _s&

PInHand T: “dexyal )5 cgpeall alle daa )

%InH: &Y

7 BNRM, 2:45-47; H, 249-51; T, 264-66. An abbreviated version of this fatwa is included in al-Wazzant's al-
Mi'yar al-jadid, 3:28-31.
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pel) Ak e agies W sl Vs 5 latll Veaed) caady Vs 4tk g0 ity (p0 pgia aludl e ganl) Baaaa g
peae P alaay (g peiay Cpabuaall HLals agd jais 5 el aall agdl) Ak (e pgias W il V3 lasl) aadl
" aSiae 1000k 1 agd sy agal] aStaiy g epmalnall (s ot peang

e 8 €Y o agie sl Ssms b Somaladll ) sal (e A gaall Ade i) Lad (s Sl La

10T Sile a3l 5 e a0 aSTg cclld Wl ) g o) 5l agusl (e S (DAY agl) andy ALl

Cani J gl 5 pall il plaall JY) Al W as s el Y e adde Jail Loy JVpuadl Jaals il
sledll g agl aSlaill 5 agra Slaaa¥) Gl 5 aalunall 5y smy LAY 55 jaliall agall J Al N, |l A1l
oaliin) Lo aSa b aol 6 Lagd uinS 1020 691 5 (61 1) can3 cppe 5ilIS Y sl 138 5 L8 agd
bl J sal (3

Gall Hlay aladl s sl dela can Jsaall o — 4liady () gaall (38 gall Ao ) 5 — 49 s (J Y1 Ll
O o U gintiall Canl sl s led e Al Y (e Ak Jsan Y ol Leie 2l 5 Lie Aail) (e oSl e
glaay) Al 1Pl el e Qa5 agalSal (5nd Y s 2Dy Jla ) Lete Jiiiy I gl jags

LS! 118 19 Lo 2 gl aguadil 0% s S0l agd 53 cpdl) () 1 Mas ad gy 1O% i) L
T ypan Dol g aiga anl sle Glil a0l |5 jalem dad 5 ) ia )i S5 Al 15 " o V) e
cagie ) simy O ) (e ST lE Sl () s W5 Alis ) graaivn ¥ 1M1 5 elaill 5 Jla Sl (e (pinaional) V)
i s O ) e 8 ) Sl ) ga 3 sl i) (s s Sk 053 Y 0 o 10041 sie Tsde ) (IS

Sl sela o 1l agiald) 8 i

% H omits g=. InT: g has been corrected from (». In BNRM: e

” InBNRM: laay caady g

OInH: deay

LT He a3l s 5al) oS

2H and T omit Js¥s

“InH and T: <l

104 H: il

1% T repeats <l

106 Qur’an 4:97-99.

I H: #&Y 2l G4 In BNRM, there is a blank space with a line through it between & and s seks.
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181 S il g s b JS (g o I b s e bl a4 588 i) Ll

Al e 20V paal

@Dyl Sl Balys W sag o caoall oy alud 1000 e ¥l g laa) s Al  '9USIL ccan 5 1308
By Jolsal Lol aluall Ga A g D8 cagalSal adle (5 a3 D aa selil ity 1M oY
lai g oapl) Aol Cant g 55 Al (o cCalual) 48 sy aly S — die d) oy — @lile o SO
OlaY) Ay ye 5asiall Ll (ud V) o) pall 02 o (SuSY SOU Y 2ty Collil ey Cum g Gan )

adle ol sf e JLall (g 4l Le 2 W) 58S s (g palaill ) Jasnd) aag o ) el e 31 i
alin) 213gl s uadll s o ill b a4l (S ol g caiales S ol 5 o yn JaSi ol eaiy o 8 linma Gign g
cpenms oo 5 SpeSle o U al sl ¢ paall ) palS gd el Sy T oSy da TPl ) sl 8 Caa
O e — dilaaa ;) — alll adgl) g aldll pais o) a¥) JalS cagale TS0 Y g cagilalas jsa3 Y
Gle Lyl canddl dal ey Al MO0 Y il (las Ji 5 oz 5l e 550l e coyall lay 28113 calusal)
Volle 5 12038 ) gaa g 1195 pm g8 5 118205 5l yha 5 [2:46] Apnsily (o BLES (ol Jal M7akla 58 ¢ Lika)
A5 A0 58 el (pae 4 5 A Bl P8 s ol

e F Jsall o 53 0a IsY g sl a5 clealan 12 an 5 Lial) s il 12200 0) Jalal)

(4 da o il — ) das ) — it 4% A e g aad g (Jual) e S sl & sene 585 liadas

1% jamt al-Tirmidhi, Kitab al-Siyar, 1604; Sunan Abi Dawid, Kitab al-Jihad, 2645; Sunan al-Nisa’i, Kitab al-
Qasama, 4780.

“InH and T: <l

1T omits ¢

MIn T: 2w, In BNRM and H: U, T have emended this word based on the text of Ibn Rushd’s al-
Mugaddimat al-mumahhidat (2:153), upon which this paragraph draws heavily.

MInT: Vg

' Emended based on context. InH and T: &». In BNRM, there is a blank space with a line through it
between Ji sl and Ja. The same term appears below, so this usage is not anachronistic.

U4 T omits e

W InH: a2 2y, In T: a2k g

1 H repeats 43 Y

"7 In BNRM: 4:llaall

U In H: dxdshyh

19T omits 3_a 5

12010 BNRM: adsm

LT omits J 8

ZInT: 4a5 a&dl, although 4> appears crossed out.
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il e cal gy caliaall sl slalaal W) el 3l G ) Jsaa aaY 5 ean Y 3) Dialedi 5 atela) Len Jadus
ool Vs s 5 laiall Coall Gl A sl (e ) gaian 0f — agdle s i) 12agit s — agiclen 5 palusal)
e am O ¥ Lo agd) 1P dess o (33 ) Lass W el ) Jasadd) 2l sy ¥ in DA Gkl 2l all
127 § 4, 120, uilain DY) Jal e 58 o Laa

PEI (PR T e pr o9 A

Vs caedde (Sl aSa s ymn 1B Al gl ) s el sl KU lile and g 1 gaall b )l

2 9

aee gl OF Gl DU Sl (5 L Dagd) €13 1y pdaldl ol 5 i plae e Al ol A
Wby coall (4 laion Le IS5 caslall s AN 5 Gulaill s apaally =Sl 5 £ 1 SH gl g lu Gl o Sy L alaal
e I B agd i sa LS e o e Vg alahall agia g ly O Jay Dl cdingl) e B

Gad Vg a5 230 5 1S (e pars a8 40 @ sianin Lea Gt 1281 50y o Ssaa ¥ ectilonial/ A
e ez 05l el (n s (o 0 smel Loy 2l I (e cagl 8 3L Sl 4y (5t Las
vl agie plu ol Ssm ¥ Ay Cpaludl) e 4y (5 8 o adall aie () shany agi aladll X5 oS!
Oss8h Y e g al) (e pgie g la O sma Ll agle 350 5 cCpalusall e Sy (5K 40Y ¢ ) juaail)
iy I e caladall oy e SSTY ol s pall i e sus (e g e JUl B ay con Vs oall o 1300,

s il Loy e 3l s mlall e ey

BInH: s

2 Emended; all three manuscripts read a4 8

' In BNRM and H: 4= In T, this word has been corrected but appears to be Jasy, which is supported
by the text in Ibn Rushd’s al-Mugaddimat al-mumahhidat (2:154).

ZOIn T aediud,

% In all three manuscripts: a1 8 1Thave emended the text based al-Mugaddimat al-mumahhidat
(2:154).

128 In BNRM: Jselin

2 In BNRM: &bl

¥ In al-Muqaddimat al-mumahhidat (2:155): 4 & W

! Emended; manuscripts omit ¥
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el sas JLAY s Caaliadll e AVAL agd) P2Ua% (3 a5 ( S Il o 5 e (S I Ll
) U 8 S P wdae Y R e i a5 paluaal) A e PPale lld i e e anl 5llé
iy aian Jlay s YW alay il el i)l an Yy 1osinn JB A8 al JS3 Y 5 o sina g anldll
BTy o PO sty T Y i 1By Llaal Gians e @ sina alis 1 Call e o Wl
OS5 s IS5 Y e aall dal e Gl s coase a5 PP ealen iy il e S ) 1
el A 5 a5 a4 aging diy Ales 3 OF VI JE) tdds 0 sdal) (ol A8 S faline
10 s Ly sy Absall (3 190 gty atll 5

anal) 5 5 cagall aSlaill 5 agae dphaa¥) & 5 MHclalas e B J1sad) £ 53 e GV Y1 Ole il Ll
Ay 550 OV (e clld 8 Ll oy paill aey Vs Aa) SN adic g da jall LgaSiad cJilusal) apusi (e gl )
Ade oy Vg glay g ey s 23 23y 5 4l

Of salalld (saall Jsha g oLl — )t — 142 Ul e Sall eleall ga 5 A J) sl (pa CAIEN Ll
a5 S am )l (e diaad Ll M onliie ) 5 1445 ) pu alud dsalal] e lall 52 e MR el
DASY S e ¢ a0 i Bl ) — die i) aimy — g ymlY) Guead) sl MOl Gall 8y sS all
e alon 19030 e als 81 i aiay 19 a5 M catll ) Aaa aliie) ga 1T U Sl

12 8 el 82 ) 3y IS 18 83 Y @3l sl ale i 1912:457 ey

2 Emended; manuscripts read Jalll
33T omits 4l

134 ll’l H: L@—.‘

B InH: ol

B In T: JA&

B71n BNRM: <) o

138 Il’l H: M

BN T: Jeadi, InH: Josaid

YOI H: 4ads

M InHand T: eaulds

“21n H and BNRM: 3_&

' Emended; manuscripts read &=
"InH and T: 439

M5 In H: ealed

146 [0 BNRM: g

“InHand T: & J8, In BNRM: s word is unclear.
Y In H: <l

4 Emended; manuscripts read 4 s
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alal™ 1% 2 O Sa ) 197 g — il des )y — 1 ol Gl all 8 Can g Allise i) 138 (g
o sl aSillise & ca s S 831 ) (e daniad Lal 6o iS5 190 A S0 cpaall oy gpatll sala 1990 T 8IS
A gy — pae Jad LS e sy Sin P gl B s pen v 8 by o Bl oY 58 s ol ol
(e iy 388 ¢ )9 53 S o) epiagall saal WY1 s ol 4g e (e coaliie) (B agiall fsay — dic
Al 38 " e 5eals o I8y 3 i€ o) 5 esTal) g s

o ALl cdigaal/ 8 JB Ay s f4aSa Lo el J)sal (e agaasl 8 La g L) a5 caal Sl gl Wl
ol ia e alall die Camils (lals aoall o i 13) 5 1 gaal/Iadlll 5 candl) Gl ¢ lass (e Lusiel/
Ols ome o) o e 1004l Lo Gll) by of aay 0380 sasuli canle a5l cell oy pall aua s ol cad) 185
() e 4 02T el 5 i o]

Je e coall Sl 8 asle eyt s OMCalall gl s sae o Gl SLaT ALl Sa il
(oan bl 102acly gy o iy adal e i s OIS ol (Gl 4l o3 Slilali (Lad o Galisa
VA gl sl Lo 1% pe an 3 daall e aaSa adlll 7535 Ol ) 211 Pasil
4e2aL U Cun s e Y el maeny Al gt sall e e p el 033l 15 i slaallS ) el

(g Calga ()5 o) i) G 430 51d) g Adadiy 4 02308 (43S Al Lo 4 Baiay (o jidill (b (il

50 InH: ol. InBNRM: of 2

31 In BNRM, this page should be numbered 2:47, but pp. 45-46 have been repeated.
' BNRM omits 43 531 )} & »

5 H and T omit 4

15 In BNRM: _AYU

55 InH and T: 188 aeall sl aslal

50N H: o5 S

B InT: & 0Ser. BNRM omits 8 (s

158 1y H: Kt r’i

1 have emended this based on context; all three manuscripts read: 4858 or 4,88,
11 have emended this based on context; all three manuscripts read: -,

' Emended based on the text in al-TusilT. All three manuscripts read calall cnls e of Jila il
although BNRM has a line above Ji5 indicating a mistake.

2 In BNRM: 4elely

S nHand T: s

199 H omits o e
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Gra S o)y Adadis Y5 'O eandl o 8 V) s candl O e o plisall 3o woleal )5 4l Jae a8l
Andy o )5 AY) ade

Glo Sl S o) 3Y Jime D canl g el 138 8 1676 L) 5 100 aBlanly Jaal oSa
oo leaals a0 1700 (sl e 1948y e (adlain) 8y 1981 Lalall (a3l 13gd Jalall Callal)
& alugadde ) o — 7440 J gy duaa o3 1735 jlgda e 172000 () ol g il 71U Slasiny)
Ay cddae ol 170 i Lass Y «J5Y) 31kl o el iS5 lall 5 Zall 5 A pal) o TSR o cadl
bl Al s

a5 e 7T eCimaaill 4 ) o2a (e sShall il o i e o il ) sSaal) il (ga

Al e o aly L aud e mladd celld e da

Fatwa of Hamdiin'"®

o Loy — 4o adais — 180 gaany 179 go ) ol LYY dana 0 el Guliad) gl Ja¥1 AGEY Jia

165 T omits 4l O 438 5

I T SN e 4iSay L

" InT: glwll buyer; al-Tusili and al-Wazzani, ikl e is added to the end of this sentence. Together,
these two edits change the meaning from equating the buying of books with the buying of other objects,
to equating students with other buyers.

168 1y H: Oi}

1910 BNRM: 4de L

I H: aleYh

"InHand T: <

InH and T: el&iua

" InH: sala, Unclear in T.

74 T omits 4!

175 [n BNRM: J sa¥)

T6In T: e

7 In T; «aaill [n BNRM: ol

7 BNRM, 2:47-48; H, 251-52; T, 266-67. This fatwa is included in al-WazzanT’s al-Mi'ydr al-jadid, 3:36-38,
with only slight differences.

179 0 H: sl

150 Abii al-“Abbas Ahmad b. Muhammad al-Abbar al-FasT, known as Hamdiin (d. 1071/1660-61).
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e Ja )y A aSile ) Bl — oSl KAl dalias 4 Lo e oSile | g aSalie il Jais — g2
g 58l A e Canday 0 a3y A T a1 pand e 5 5S0al) 3L a5 e e e dalidie B3
oo Jsmal) Ja b 182000 Gal 5 glasll 138 (835 saall Zay Y1 cnliall o A DAT Cndey () 5 iy i
OS3 ol 1Y) oY) il JalS ccan il (SIe ¢ a9 5 ¢ U andl) Jaf ae oS cilS () Alls
Y agdl B m il 190 s ol de siaa & Jb S0 SO o A £V 5 e oliSn 8 oSl i Lab Laid
Al X 5a 5 aeande o at ol M digeny Wy catle o B ais i Vs cagibla (e oo 4355l
e 2l clele W8T )5 189 il 5 Cand dlgia da o) Dl g gl s (SLa o (521 Sl
S Sl i 5 lllia Alle maan 5 4S5 g5 5 nell adde cand Jgd 199[2:46] L0 sSaall o sl oY 58
felld e cany VAl il Jal ydilae

O e A 1Y Ll s ¢ umnll s edall 33a 35 sudl 187 5 (5 5 pdl o sl oY 5 Aoy (e
plal Aol 8 5l Jale ool e W) Lo Y il Chaae el s (e aly 8 o sall o Y maall (5 LS
&) o)l A ol — Al g adle A e — il Ol g caa s alla Jal agdS Jy e gl Al 8 Jale Y5 edale
JL Ja ol a4y sl le1aa T Leie A0 Y g alie 5 ) o2 slac (e Ul J33 e Ol 5 coland)

oSl el Sl ) Ls ) Jalall 8 Ley Liaal g (g @l Jali 5 oS0l 3L 4ald) Jls oo

duai Loy Gilald
agle 18900 3 () — Gl gl U Alagll s il d g et g ailass dol 5 — ol sl 188 g sl
e 108 alg e adl g Sl L cae L Al da (g e cand sl of Lealudl 5 21301 8 eladell (g

Leliial 5 g adl o3a 5 HSUiall 038 (pe alls 4l (Giaty Taly aa g 8 ¢ laigls cada 33 DR 5 adle 39 of La s

B'inHand T:

InHand T: |»

B InHand T: sl

8 In H and BNRM: G_dll

'8 Emended on the basis of al-TusilT; all three manuscripts read < -

'3 In BNRM, this page should be numbered 2:48, but pp. 45-46 have been repeated.
7 [ M ol

8 and T omit 4 2eall

¥ InHand T: J3

19 1y H: 2m
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o sally DLl (Giay ol o Ll 5 4] Jails cdiiiall (§lhae Y 4lali danli dida je (e 4d) JUEY) 43Sl
OS  eal iy o Al JumdWUE 12 S el 138 b i)y SLall PPl satd ) Jii o a5 (20

—elusagle ) oo die Gl gl Gfasall Gn — agie ) iy — P elalall any Gy inal) 12
i 00 M alug ¥ a3 ) e Sl alusagle il L ald ) el Caaad AEY), )l
by ade Bl e — JE LS i 190 adlasly (i€ g asl il 1750 SIS 3l Y GaLs e i ol )
W — alu g adle ) s — Al AEY) Cn g 198 4] 5 g adl e Ll o sa a5 13 Le e 197alend
SOl sotall Juadl 1Pade — al Jla meelly S ol o) el Jsmey ey el " 05 el K3 W allas
138 alend Ao DLl 845 )50 4y i A (o IS Aty 385 il ey 200ty e e Ll (S L)
38 & JEEY) ade cdas )y Jiaal 8 zlall ol o il il s T yalea any aly HSAN Ciae 13 L e (3 sall
A iy 4l Jeand el an Lash im sl o iy caiys e e g ddana o) 53 20N (s sl o5 el 3
aled 205 o AaDluadl Al Jomny LS 20900 il & 5y 202 el guall ans® — alis s e il La — 41 8 Uil
A g dil sm— o i al g cagie QRS juans 4n)30be o cagsall & Jig e yhla (ol (e g calla
Adan lo—alugadle Al a4

e pama il (gl Cumy g peday Vg caga e 583 AU 8 (5 5Shall o gl Y 5 IS 13 4IS 1aa
ABY) a8 LA DU can S aSa 8 V)5 an S g Lal gl ags ol i Al 13) 5 callue A g atiid

gl 33 3 Yy iVl se i ey suill Cunlall s Al ) aalail cagllid e a6 ol G pene

YN H: sl
Y?InH: oS, Illegiblein T.

' This paragraph summarizes a lengthier discussion in Ibn al-Hajj (d. 737/1336), al-Madkhal, 1:216-18.
9 ol

InH: _8 InTand BNRM: 4 g

1% See Muttaqi’'s Kanz al-‘ummal fi sunan al-aqwal wa’l-af*al, Bab al-Fitan fi al-ikmal, 31008,

7T omits citation of the hadith from b to alus,

BInHand T: 4 il

9 H and T omit 4l

% See Muttaqi’s Kanz al-‘ummal fi sunan al-aqwal wa'l-af*al, Fasl ft al-wasiya fi al-fitan, 31274.

' H omits 43

2 In H and BNRM: ¢l sall

% See Ibn al-Hajj, al-Madkhal, 1:218; I have been unable to locate this is any hadith collections.
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Al g Al 8o yadans Sl L 13a 5wl 5 (g yall 20900 (Lol 5o yde () 6y in 200 ) cad gaal 5 dlle

abd e Al Gl gallale et g ailas

Excerpt on the Categories of Hijra>"®

aai Lo olgill (il 2 8 Caas g

raludl e 5 yagll of — Ui g ) lid g — alef 3Ial e A all g s do) 5 jagd) 8 all) Jucadl
ALl ) AN G 5 n 5 glanlls gl b S ()l e s 5 D)l ) I s e e
okl

Al agd 5 ol o 1 Mas il JB 210 L el 297 pmy 208 Lagaa 207l 58 Al 5 Y0 L
A ) S5 Al E 1 i YT e LS 0 I MEES Lad! 1) W6 2T[2:47] gl s
MmN b Cpteaaione LS eV 58 J g5 o8 yagdl @l i Maguadl s c il 212 (00Led | g alg dan
Cosiia gl 2P (Lat ) ye ¥ (8o} 1l s sl O stigns Jiall (g paalain | 5l 3 cmaa e Tlie )
A2 e V) eden (te el PPailanis il (g5 21 fagie ali (aSia agl 5y pad) r Mai Al 8 JES Y e

S 2000 ISl AV oda Sa g bacaleall 5 ) i) ) A el Adalal) 58 jeail) 3 2L 51 (o jlaill 5 5 el

24T omits

InH and T: 4l

26 BNRM, 2:48-49; H, 252; T, 267. This excerpt is included in al-WazzanT’s al-Mi'yar al-jadid, 3:38-39, with
only slight differences.

T InH: <lsad

M InH and T: leSs

29[ H: el In BNRM: O

20 [y H: Waal

' In BNRM, this page should be numbered 2:49.
22 Qur'an 4:97

22 Qur’an 4:100

24 Qur’an 5:51

BT omits 4dlaaw

I Hand T: o ISy il
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Al e — ) Jpmy JB s " agie 438" Nt 4l 8 4banad (o) sliall 138 (e adas ald ¢ iiiall (pia Aallie
Al 217 S8R G o8] alia S (e g Ul — alu g aile

Oalead) cal s 218 A 5 alea ORI i) daa s saa YN lus e ) i — 4l pSall 138 il Y
M cah yed and Jan g S alal adde @ga e lli | Sl AlSaT agale (5 a8 Y Cua @lld Juing L
a5 slaill s Ja 1 (g Gpbmamivnall} o I 5 30 (g V) clin B3 nell Casa s G alidg o s
220 (S 5% Vs s palaion ¥

sy (ks Alaal) aa Jal Y ol des ) — Gl JB 221 pdaatiaal (e el s Ui ule ol J
al goal S U el 33 (e A Cpad 135 "B an L Jany s il L iy alual) e

dal (a3 Laps Vg ST 51 CilS () 5 ¢ LS Al 58 222 0p ) 5 U3 5 allall 03 (e 3 yngdl Ll
oV An s d s Al atald) STy R alalls agh sihs pa et 08l )5 caguil 1513 () agd Jay D alall

2 L) ool aBs amh o gall 4S5 o5 Al 5 ) ) Toalea din e g 530 e} 1l PP JB A

Fatwa of al-BijaT>
daa (gm0 3 AGEY 2280 a2 inal 48] gl colalall (and Ul g5 e il () 2200y i
— P aaa ;- B0 sand) zladl ¢ daal g Aadlad) alladf AGAN  aie a5l aea - 220 )

a1l ‘y\}u

27 See citation above.

18 Sahih al-Bukhart, Kitab al-Jihad, 2631, 2670; Sahih Muslim, 1864.

9 In H and BNRM: bl g elusill g (padmaaiinal) (ga

20 Qur’an 4:98.

2! Sahih al-Bukhart, Kitab al-Jand’iz, 1291; Kitab Tafsir al-Qur’an, 4311 and 4312.
22 1n BNRM: alall JAll a3 (e

2 BNRM omits 4

24 Qur’an 4:100

5 BNRM, 2:49-50; H, 252; T, 267. A version of this fatwd is included in al-WazzanT’s al-Mi'ydr al-jadid, 3:39-
41, and the answer is included in DN, 114-15.

20 H: a)ls
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4 S pnge B oSl gn aSay Gralsall i 5 pSile Ay alal 5 aSie ) ) (s b 20n])
Jal 4 il 5 ¢ JUSH 4y e 5 ¢ palusall 432035 ¢ LY S GuSall 5 Jaldl g il 5 1 5815 22030
e a1 JSal  Cpalsall e a4 lagsall U (S5 calall 43 el Jal 4 gucal 5 allall 5 ) sl
Of & AYL Te) el ol agudil e Gsal 5 50l Db ¢ Sl jSI 294D (g yeday aly 24 i jiadll
— Al oS el dgd L yshae U8 oa Lesand e S5 ) Shall am sall elde (e alall 221 ) lascal Gl
Jas Olanday ¥ el (5Sys OB Y] Siall i e 45,08 ate g cpuia pall Gl PO Al § gy
Al telllgdl 8e @l e Gl ) sShg el ) jlanal 238 2Ll claguall (s (g 6l il 4l € puy
shaal gl 5V Ul g S s O el ) Jsn @I OY copd g sal) I3 (e Jiiy o ale n

BN IR PRPINE WA EGE PR PN PPN

I )
Y iy Vgl e i o Bl s 4l HBU (Giaal) Gasall e caal gl deal)

64\7310 t .. njw.. ] Ju‘ 242 )..-241L.)AA \y“ 240‘@! CUA.\LAA\_UJ(A.C e .J;SL\” \g} U““‘S\ uem 6‘4}“‘

ZInT: e

B InT: &S (e, Inal-Tustll: 43S, It appears that it is al-Bija’T who wrote this response, although the
introduction makes it sound as though he wrote the question. See his biography in DN, 114-15, where
the answer is reproduced.

PInH: Sl Abd al-‘Abbas Ahmad b. Muhammad al-Hajj al-Bija't (d. ca. 901/1495).

2T have not yet located this jurist in any biographical sources. The name may also be _xll or a similar
variant. In al-Tusali, his first name is given as Muhammad.

ZLT omits 4l 4es )

2 1n H and possibly BNRM (which is unclear): 23l

P InH: d»

2341 H: cpad jiall

 Emended from 4llsé in all three manuscripts.

#¢In H and BNRM: sl

BT In T: GluSleall

PIMHand T: of &)

»%H and BNRM omit W

0 All three copies read 4l zUsy W ¥). T have emended the text based on context and the text in al-Tusalt
and Ibn “Askar.

“11n BNRM: (e ¥ 2335 Y5

2InH and T: s_eks
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O e 138 {816 15 paledh a5 ) (S5 Al il PP gl 55 (Y1 sl b el Gl
OIS [2:48] Gl e b Mty 2 g

aislh (Gage laals Laaa Y 5 lua yo (allia laa 5o 2a al 5 cclllnal) ajle il 5 celld ade e ld
O3 Yy Al & gl ¥ Al gl 5 elll g Jla )l (e Cpmcainnddl} e 0505 <Shea Tyna Tila clllia
lelal allall 2 il o2 (he Lin JAT Ly} 1T et Vg el e Gama 1520 220 31518 LS il 5 { Sl
e 3 Haate JS (e agl] ey e alall e 32l 5 24001 jaimi @lial (e W Jrad 5 (G5 cliad e W el
Sl Gl i) 250 385 ¢ A Cupalall o) 533 (o pal) gellay 285 2 e alef g e M) e Jalas
dia g ol Taad g cLadie Rdmal) g P09 (S0 Lalada s Lo ) 249 iy Le cilasaall (e (5 s 2% aldl
o o Las (g5 canale (o Sl (g 3alall ¢ all )yl ating s Pl ead ) 5 conlgtinl @lld b Janion s
aic 555 pall aa e (o gl g o8 ylansall 48 Jiluse 55 ) jall day il ae) dsle) jo 2% e caalia clle
i e ity ol Peatly y s e e sl a2 ) sl e S cilaluall il sl b Jla i

S gl e dalall Jae cal Y5l Leie el €68 295 S0 dina Lial) CailS g 3) YA

25 [ H: Leal s
4 This word is replaced by a line in BNRM.

%5 InT: A, although a mark may indicate a correction.

26 Qur’an 4:75

7 See Muttaqi’s Kanz al-‘ummal fi sunan al-aqwal wa’l-af*al, Kitab al-ilm, gism al-af*al, 29375.
8 Sahth Muslim, Kitab al-Iman, 111.

29 1 1 ekl

0 BNRM omits ¥

Pln T: 43

»2In H: 13, Unclear in T.

®InHand T: s sasal, In BNRM: &l sasdl Thave emended the text based on context.

B4 In BNRM: 45l )5 pma
P InT: @il
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First Fatwa of al-Zawawi™>°

— e s Gl ) daa )y — Agla el aal 2T g3 laie 0 o Gual) il alal) 488l Jiug

ol P i saglade Cay b s laill ()l B S (e

3 8 i o alusad Jag Y a3l 299 salisall paal i) des - 2l o gl gl aldl) JB ipld

(S any (e al) Lo asty Vs e of A e 508 e e agelSal alls Wi TLia) i)

Second Fatwa of al-Zawawi >

ilriag Ladaal 5 sf ol sl 5 D) 23 ) Lgia 3 yagdl 3l T 5 5 jbaill (i i 8 GSL (IS ae Liad Jig
On 200 oY ol Legile plucall G (p Glld 3 G ol claalin )5 Lagid) sz gpadl 4l sy da clld (e

Y ol Gl 51 15583 2V g9 a0yt Lagd clagi

A e i K3 Lad )l alg e Mlai ) Apana 3 leg Aol Y 3] clegid) e An s a i Y lald
0yt Lagd S 13 Lal 5 Laa) g8 apas lld (Jia 3 32c Wl 5 clunl 5 mjlas B a3l @la ¥ 5 L Lagyle dxall

(0553l 2l (e al) ALY pae g ) Al g g (e a8 Le SaTE

»$BNRM, 2:50; H, 252; T, 267. A version of this fatwa is included in al-Wazzant's al-Mi’yar al-jadid, 3:41.

»7 Although all three manuscripts read V503V, both manuscripts of al-Tusili record the name as 5154
[ was also able to locate a biographical notice for the latter but not the former.

8 1 omits e

29N H: (alesal

0 BNRM, 2:50; H, 252-53; T, 267. A version of this fatwa is included in al-WazzanT’s al-Mi'yar al-jadid, 3:41-
42,

1 In BNRM:
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Third Fatwa of al-Zawawi %

Nebini 5 el e e Ll Jmg

s ol e W ali g ade Al s — il i se ) aihas e 7oA O Aaslaall 3 ag) cqilald
sl ale — 8 a8 (A0 a8 any Ll 5 207 380 i 0 ald (e JS e 20%0a 5 a5 colalal) 203 S5
o ol 20831 i sall e )AL i g Ry 2071 Ay dlea P00 5 il aa s saa YT 3L
o goma Ll JUSH 33 (e Sl al) Sy 4k daley (e 4 Gl pia s (B OIS 5l cdnia e B ) aae

83l 2yl el adde JiSH Al o) als (¥l e S Skl (1e Lg (S (e

First Fatwa of Ibn Zikr"®

el Loy — il des  — (S O 2ana O daal Galad) gl alaY) Jima g

OV dleadl s ial) Cay il Ja ) 138 A s pile — wSY sl au L e oSilef 5 oSie dl oy — (g2
T0mdla [Uas¥I] @l gl ()5S Loy o ol alad Ja - S8 53 5 Ao sa (o (oY) o jiall
3es ) s ol bl 138 5 m sl s € oS UL Allae 8 s i) 48 58 (531 gl 5 (S il

(Ol 5 2iall 38 Ale 85 5Saal 2T ) g3l 5 QIS (e DUl (ppalisall il 5o [2:49] o saadl g3l

2 BNRM, 2:48; H, 253; T, 267-68. A version of this fatwd is included in al-WazzanT's al-Mi'ydr al-jadid, 3:42.
W[ S
24 H repeats 4l
S InHand T: 4Se qd8 opidll any
S InHand T: s Wil
27 Sahih al-Bukhari, Kitab al-Jihad wa’l-Siyar, 2783; Sahih Muslim, Kitab al-Hajj, 1353.
$InHand T: S
9 BNRM, 2:48-49; H, 253; T, 268. A version of this fatwa is included in al-WazzanT's al-Mi'yar al-jadid, 3:42-
43,
2701 Emended. In BRNM: gha glhaludl oSl In Hand T: glba el glslull (51
Tn T: Al
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27 ) Sl wliall G g il s SV Al el 138 JaY Zlue g il 138 Jxd da i e Jld) T2y

Yl D g o Aaw o pdall e Caizae
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5ed I i ey ad sl g () SUSIS aglif 5 agllid Can g ()5 582l o gill 4 cam s Lo ilall

Sl i) el Alef il agie

T2 InH: Sl

7 InHand T: 5,53l

7 InH: Jug

VSN el

776 BNRM, 2:49; H, 253; T, 268. A version of this fatwa which does not include the city names is included in
al-WazzanT's al-Nawazil al-sughra, 1:419.



Appendix E
Edition of al-Busadi’s
Jawab ‘an hukm Allah Ta‘ala fi mal al-Muslimin min al-Shandjita al-muqimin fi ard al-harbiyin
(Response Regarding the Legal Status of the Property
Belonging to Shingiti Muslims Living in non-Muslim Territory)
y
Muhammad °Abd Allah b. Zaydan b. Ghal b. al-Mukhtar Fal
al-Biisad1 al-Ansari (d. 1353/1934)"

Cpmall G2 A Cpaibal) Aaalidl) cpa Gaalsal) Jla B Nk ) aSa 08 ol 53]
[ bai¥) gaba sl J Ul o e g ol o 4l e dend]

hw\wuﬂ\b& 3#}M}d‘&)@b%\ﬂ&dﬁ‘éﬁj‘*J‘UAA_)]‘AWH‘HJ[JI/}165]

ks dil ol s g jual¥l sala sl JU sl s Jle o ol Cn 4l die dese (aY)

iy (g g panall s O S8 4 (g (385l 5 ¢ radd pati (e s a3 (a5 U (e e s — a

s ol 8 Ja e A 5 T pual

" This edition is based on the two extant manuscripts of this fatwa that I have been able to locate:
Hasaniya Library (Rabat) ms. 12438.3, folios 164a-176b (12 folios); Mu’assasat al-Malik °Abd al-°Aziz Al
Sa‘id (Casablanca) ms. 440, entire manuscript (11 folios). The manuscripts will be referred to as ‘H’ for
Hasaniya and ‘S’ for ‘Saudi Library,” and page transitions will be marked for both; it will be evident which
manuscript corresponds to the page number. The manuscripts are undated and written in clear
Maghribi script. Only the Saudi manuscript gives the name of a copyist, Muhammad Sidiya b. Ahmad b.
Baba (name appears on folios 175b and 176b). While the first two thirds of the text is substantially
parallel between the two manuscripts, the final third is not. This part of the Hasaniya manuscript not
only contains significant additions, but also appears to be a re-arrangement of the material in the Saudi
manuscript. I have chosen followed the order of the Hasaniya text and to note departures from the order
of the Saudi text. I have standardized the orthography for words such as J3~, which appears as Jw in the
text, and have used a * symbol in place of the three dots used in the Hasanlya manuscript to separate
units of verse.

* This is the title as it appears at the beginning of the Saudi manuscript. The Hasaniya manuscript is
untitled, but the card catalogue describes the text as Ajwiba fi hukm mal al-Muslimin al-muqgimin al-‘an fi ard
al-harbiyin.

InH: dvsaas 4l dese s e &l Jla

* This sentence appears only in S. In H, the author’s name later appears as Muhammad Abd Allah b.
Zaydan al-B(u)sati (S-l'), on folios 175b and 176b. For his biography, see chapter four, pp. 302-304.
SINH: . adaell call G0 d iy e Ll i saal

®In S: Siid

TInH: o G
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ol Gaog Al agil e (Gaiatll g Ball (e sa g caal g

¥ S omits: (a3

*Homits: (wikalisll

010 S: Gamoall Gl (8 Cpadiall Aaalidll e (Y1 Cpalisall
"'H omits: 4ai

ZInH, _a=S is written in the margin with a symbol indicating the word belongs here. In S: s xie
PInS: L

“InH: O Jlal) 13 dall Y 8

PInH: )bl

In S: L As

YInS: dasas

®InS: 4assayeaicls
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PIns: &Y

2 In H: dlad
2n S: olad

2 H omits_skilu
BH omits 1
#H omits L
B In S: b i
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*% In both manuscripts, 24¥! and 3 appear to end in a small ya’.
7In S:adas B

BInS: aalac

PInH: e 4d

¥In S: ey

*'H omits «lid

* H includes an incomplete version of this word alongside the whole.
¥InS:

*H omits sl Sle

PInH: HAde
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*InH:

el il ¢ puitall ASall (e elgdil die g o3I ¢ puitall gl 4 s caSall Jane sleiil) e ga (53 cade uial) Jua)

Lo (Ul Salldle g 5 dlegin
7 In H: Legale a3b Les
I H: o583l jsall Ji ) sedall e ate 5 Jua!
¥InS:
. ealedn V) b b Yy yinalld ol lanl) Gul) (i sine (e U (E1Sa 5 (ulSe lld 0508 5 5S3al) AWEY)

01N S al
*' H omits the entire preceding sentence.
2 H omits ¢
B In H: O jlall
“In H: JUay)
* H includes a second ¢35 here, crossed out.
6 H omits oUa
7 In H: L3S
®H omits <
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“In S: Jhmall (B S Lass

H omits aley!

' In H: H@c&ﬁ»&

*2In the Mi‘yar; <lie

P InH: Sy

5 In the Miyar: 340 o3

»In S: Sl &)

*In H, this word has been corrected but an extra J remains.

InH: o

% In the Mi%yar: L 150 &

*In S, a partial beginning of this word appears at the end of one line and is not crossed out, then the full
word appears at the start of the next line.

% In the Mi‘yar: sonell iy agiilie p2e

' H omits aede

%2 In both manuscripts and the printed edition of the Mi‘yar, this word appears as 42,
CInH: el peall e 1SS

% For this passage in the Mi‘yar, see: Al-Wansharisi, al-Mi‘yar, 2:125. For my translation, see Appendix A,
354-55.,

 H omits il 13

“InH: o=

1IN S: 4assayadic) g a5
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¥ H omits peie

'S omits this entire paragraph, from ouls to (a3 4 £L o).

" H omits the remainder of the quotation and replaces it with
I This is emended from: 4

72 These two words are written together in the text: LY

7 This is emended from: s

7S omits ki)

7 H omits #3 (s
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77 In H: oLl L
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8 'S omits the section after the first JUa, from 4de to 2=,
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%I have emended this word from (&
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® H omits !

*In S, 4lal is written in the margin with an indication that it should be inserted here.
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% H omits 4

*In H: X

%7 See this passage in al-Wansharfsi, al-Mi‘yar, 2:127-28; Appendix A, 20-21. For hadith citations, see my
translation.

% S omits Js¥l and gives 4« in the singular. In H, Js¥! is written in the left margin following this line.,
with a mark indicating the word should be inserted here.

* H omits kil (e J

1T have emended this word from

01N S: w23yl

12 H omits &

193 11 H: 055

1% S repeats sl at the beginning of the following page.

1% H omits 2l 53 15

1% S repeats L at the end of one line and the beginning of another.

7 Tn H: A
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198 11 H: 055
19 H omits pase e e zaoa sf sl dllall G Camia IS 8 LA g LS
S reads = instead of Legils
" H omits Jsed and psee
12 S reads )52 instead of Ll _<iul
B'S omits e 85 2
My S: 4 S
U5 H omits
116 The remainder of this sentence in S reads:
3 a4y sl aaay aleal o diia g a8 adiel 5 cdadas Laga 385 (el aile La peaia puiiall ¢ il oS (IS
" s J8 ) e call) b leSal) 7 ok s 5"t Axe dea¥) Qs AV i gl oS ) aiY)
WInS: Jw
18 H omits La
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LS S L s Lad) agddia) 120 g o cclly e 119l i e i e alud (" — g 4dle )

sl ) oL ) el e Cain LS @Dy b L€ (S Lag Y ¢Sl

Adde (il JiaY) aSa Ll a8 Juad

Al alaid | Shall sall Ji [ 55] alad (e Jlal Glile sie Gaanll ¥ (o Gy o Ll P2 Uil L
Gy 123k A 5 122 caialy) e 23y J Gle (1S Lo 55 Lai) s el 4ie (e 0S5 ol M a3al
1240 11 8Y 50 (e Lty Lo s copall oy 3a8Y) o Lol conie Miia Ayl Ale of (e liae § e (SUay
Aalyl o3 ohaiy) o sl Ale ALY) 12008 f e 3 o Ll WY @lld s S aiied Sie 1203 ) Glld g LiaY
O Y Ll 120 Jaaine cpae 31 IS 128 dtaiac aay aiall [J e ] Ll ae 33 ol clia 12T Am atidl)
Aall g 53 Jolaalls L 5 e AalBY) a Al dlall o ga s 10 e Gl oJlaall a3 cLia Aalyy)
Ballly B2ael o dedll axing 11 fadl ogm g Jd 5l 2 ga 5 At calial e iy Y g Ll
i Al [ 51697 diie s dananll P40 (a5 e ad ) g liadld ) sSA sall J8 ALY ()5S (e 020 Allall
e Vs Hem Vdame ¥ ol elld L3 Jall Juands Wy ¥ el Y cpd s cllle vie Sl

caﬁm@:;)n\\d}svmw\mgcﬁ.q\udsj ISS,CAJM&}AJAYJSE)Q)ASY!C&)YJ Aaiac

1% See Appendix A, 360.

207 S: g s

121 7 H: Sk

2210 S: Dl did a3t 3 e 23! A8 talie S e prany ol Wil s cdlioanl o) (e 4ie (5 Al
123 [ H; pad

124 [ H: WS 3Y) g g1 53l (e Ledle a5k ol Lag

15 H omits <3 3

26 omits s3»

27 H omits e and Asaiuall

128 Iy S: &y i danand 428l Wil The last word has been corrected and is difficult to read.
2 1n S: ailes

30H omits e

1311 H: )id\

1200 H; e ldl

310 5 Al

B4In S: Mielu deaall (wale Wl Y elli Lo g

P InS: @) Mg s e Vg g b yal W adl ;Y
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alel " raie ) pall i e e gl Mg yral) Ao 10 gl 5 alell gl g8 die 0 pllf i A U el (e
5yl Sie ol aiial Gl iad) ) el e Al 8 Y5l ) 5alSy of Jsal) dal xie ol ¢

(2)™Y r‘ai t)&s\ ot cﬁj Ja cdlld amy 15,1 e Yl ) geae 8 1376&“

3sas (pe Aaile Lin 1380 €5 (0 Lo 5 ity Al DU Ale Lin 21 028 () 5S5 f Mie aitel LS 5 — 4t
A sian 81 b ailall A Y Y Glld s daand) Can s 00a g A jsall dsa s J daanl) ¥y
£l i A S Vs das pdal) 5l @ siaall Cunge g s ae W) cada s e 1 a3 8 da )l Y Y
Ja Aamdlal) e 531 53l [15] GBS ¢ ) seenl) Catda e Ja il M2y Y 5 cailall 3 a5l Y e sall
O ety s Ady hall Al glial Ty ) ae V) jeap Al Ji i aale Gy V3 21516 L caalal) ol 4 Je
) 8 anad b co S0 a1 MPAIA 05 & ol i o Lo 8 Gy Y LS Jlandll o sal) el a0l

LY e A A

b yad s * U L elaml MOl * G wile 25m 5 0S5 e * D godsmns oSal) 1 e -8
llyg Al Geds lin M0 ol L digm sa sall Ae 7 sa all J8YI il e Lie 3 o (Ul e v LT 1D Cadla
Aaile () 5S5 ()f g l)  ed sm 5 Byl 5 Aanmnll o)) (e Anile Jua¥) 3 )5S0 diia 175 ) (S0 ABY) ()Y

Jsall (o yimall dga e Adle 3 elgiV) wie e oIV piey Jiunalld 198 Lagiy o 330 Y Laa 5 LgilgmsY

156 [ H: gt )

B In S: p2e

3810 S: sl

9 H omits &)l
10 H omits La
11T H; elin)

M InS: e Yy

143 1 H: RBJJ:'J&
M In S; oy
InS: 3 IS
“InH: s
WinH: &Y

198 117 S Lagias o350 Y oLtV ila s ¥l ey ol il (585 (o g Al (8 od g5 i jiall 5 el e Qa1 6 )5S
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I G aile e * Slaee Q) a5 5 * Sha dn an sally J il 5" 1 JB | =05l e M sl
i e 2SN & mall 1ag) L) P05l ) sase W Sy " Lanaial 4 ) seall (g Lal * Lo i)
3sas dai cp b all paad cadde Gl Jea¥) i [1]69] Aeandl 4l 25a 5 )3 (e Culy Lars ¢ Jliie V)
DA 3 Gl g il Aall L galan Y 4l e ale WYY elld Lag g il s Jea) G aalal) il
i J 5[] P20aal) piay @il aaly sSal) Jae Jiadl of ale LS daal) gd 5 adl 5 V) diaac
JEY) 2sn 5 A aadae ¥ g clagia Faanlly Ui Jadll i) 25 liadi daanll s 2al¥) 5 1P eand ) Ui
oVl 8 by a5n s b gabae Wy e e (e g il 2m s pLQY (gl ) i Lgmd 5 (B Y 5 i

15 4o 3 50 Y Loy ailys 2385 LS ¢ 5yl el e (pusial

e e Gl Jie W Cubad o6 5 cala ) g )l i 2ag calad o) jay) 19710 190 5 S 990
AU Y 4gle [56] ouiall Jea¥) 138 AsLY Ale Y o cilae Y P8 aa e 4l edar g2l 5 alimy)
S s g Al (g ale Lol 10 il g pall alaxty W cdoaDU a3 Cia s Lin s PP EY) e Gl
* 5 jualill Alall 2axi A" 0B 5 jeali Ao o DU Caa gl s 10! < Al ani ol A1 A Ll (e
ade Gl Sl sl 3 pealdl) Alal) 192 ghans " 5 Gas 3 IS 1N lhas * 2356 5a ol Sl Jaa Lea

Lelea)

149 T H: @ sall

150 1 omits 83k o

BN S g oills Jea) On Uib aals e 35a s el Caale @b i ddarac 3535 a2
B2 N H: Jaal gy cpaiill aaly

%3S adds: g e e e g A At (pd) ) Sl dand ) S pedae Y
BN S: .. a5 S e b yall paad agle Guiiall Jual) A Lgadl ) 8 padae Y cananll adl ) S 3alY) b aakae D
B5In S:La lag

156 11 2 ) s

57 [n H:

% In S, this word may be Jilé, but is unclear.

199 S omits 4.8Y) e

1605 omits (pdall

161 1 H: S Ll

1621 H: o sbea
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ol 4 (ganill g * Jiny Gl oline 435S * Gl s g ang e ® Gl Jeal) oS G g 18
100Lgy 1 lle " 18 165 Ll glea o Gl g Lita) 38 yea 5 jpualall Alall 104 <3 331 g8 alac§ gy 1990 L,
Ol aal s 5 caalaldl imall alanil Bpneill alasily 10745y W) @l Loy " 4y sill 5 aclital alegd * dgned (g cila
oand) e Gandly cl) aua gl b (s (e Lo Lo HAT 138 (S0 Aalall aland] clgalanily g Alall (sl
W oY) 108 fomm e el s amy e}l et die il L i pall o g BIA1) s o185
LS ulSail 7200 5 e M1 gy 9 8 g Ualin) g Cioaiti 5 Gl 5 T S 5 G 53 170 bl el - ol Tl 19900

Sl ela ) OS ilas e s iy Ll

Obie Y alad gl (A Sl

Lai) cllle die ) €3l ) all alid e Al g5 Jle daae a1 ) ale 3 JSale & S5 [5170] <2
pae o Lail sall damal) S8 Can ge Y lldy DY) A Guia (1S L Y S 3 G (1S Lah 58
O e Aine DAY Jilise 8 A Alsall " 1714 lef/ J 8 A adle 4l 035 LS ¢ 3 ) lle daia
cllall daia aded ansall JESH g A cCa gl J1) L el as Sl Gimaa (Sl el Ja ¢ pall
175 sl 5 sall daand) ) J) ) cllall rma Calise 74l 5 5 5y ¢ gall Aaanll HERY doa sl
LS call 1oy Lags AalBY) po LaglasiS) 3 oy (o samna | lasd oline Jl g 30 ey IS L 58 LS elgile

G [16] 170:al iy Nl 8y peall (ail) @8 ge 4DS A @bl gl il o sgially o (Jila Glld e

16 0 H: "G ol 4 (ganl) 5l * Jiny sl slima 43581 * Gl (e sy e * GlaY) oSs Gl 5"
14 H omits _S3

1% H omits L slxe

166 H omits L

167 [ H: aal

188 Qur’an 66:3

169 [ | Uy

70 In H: Jaluw

M InH: s

72 H omits pxe

In S: A4 4

74 In S: lliadl

175 H omits sl

VO In Hr adshs bag pea Al 3 Qs
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ald LSy o a5 Al 1710 (8 LS cas (Lo A0 el G aaipaiid s sl Jlal b " iS4 ilea
3a o aall alsd oS By sa adliSI oS Al 1) Lay Jlall At 20 ogl LSl gl 33 La A

7o 2anll s — ) (815 Al L al Bl oo Lol s (s " il ellle sl (5 ol ) el 58

Gl (o e oS3y s B allay” Jia J A ATl Lisa ll o a2 Ganaiilly o Al e il

Al 5" 4l 58 sie 4k 3l el g o s Bl g G @l e anlis (i g siie o Gl 0l Digaal/illie 8108
Oyl 2y 40 La 138 s cpuanll gl daile e o) JB oamy ¥ auY) J8 40aS) 3 4y 0 1M

Adadlydia " (2) sals g 5o Bl 5 o gundl alisy aladlydia () Gd Y Al oS

sl (ga e 5 83led 25 adad e adle iy Loy il sl dawsally e pall Jlay AW8Y) o alai 4y
3 lend) (A Y5 o) Aaanll wia el 5 Y gl e L ils Y 10e el aaliall e elld e )
5 Ll M alld chananll Cantial Sun oy 52k Chua s Lead ) sl Aananll adal daily 1P a8 g 850
Laan) il ol [L]70] Cun s | S 8 QLESY) IS 1Y) Lad clld 5 ¢ jsall g o3l daand) o g 2301
8 LY S 13 L sy capall 1o a4 ABY) ae el o g g haiy) Aliala diin P8200nnlld ¢ sall
Slaall Caa gl 55 vmy 3~/ ol (o ) 5 QalEEY) (i yimall dga (o by N 5l LS (23lsY)
B e 108 O () nay PBaalany @lla * Gl A aaey o) Caagll 5" 0B QY 2 a8 0
Ol O ellds La LS Qi) a8 Jaliiy cadle Sls Jasiaal) Qa5 5 pmeany &l My * Sle G gkl
Lol i 5 dnmall [ 57] ol 52 Cuiall @ il oSy 4Dlas) 3y calud (0 315 Jle (g0 LS S e e

disale odghaya Yy Lagle Sl agd by o gee Hle jla aid s Ja¥) oS as Bl ) LS oy 520

77 In H: 3
78 In S adl b lusy)

PN S: 2l i

180 [ H; g

BlnS: 4 d

82 1n H, several words are crossed out here (Leé &ll3y jsall g (gl
19 H; 4y

18 H omits <) WS
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18703 ey 13 5 180T 3 DR 4 san sl A1) e e (g (S s} s JIaLll T2 i g JS

e slus b Gl

— LS 8 g alusall Jle Aaliias) (e 88 gae 5 le Ja alad i Gyl Allsal) 8 oy 5 s oS

sa el Ll o of 0o 13 S ale 31890 g s e Ut 51 G pm — s il Tile

ev&gam@)mﬂ\emus‘\ﬁuswﬂj MM\J)MMJ&AJJM(A“\UAJ\AU\I% L

e 4Dl 15l el " il J g ie Sl oS3 Le Jie M%) i Ll 199 8 5 idas Lol M2 alia

S o S a3 el paiy ol al ¢y &) Y ol ey 87 8 31 J B ke 3 el Gai s Mealusdl sl

Akl dia " () & Cepboal g s Al s il G 8 Gl AT Sl coaly QU113 Ll 5 ARl aay

SR U8 Jslae adaban s 10 3LY) o 5sall U8 DY) 2 e bl 3 5a 5 pdny dag e ) lails

aac (e oLl Lo zraialy 4DIS) 4IS] T Sbial cllall 197 ) 555 5 g 5 ane 48 Al e Slela e 8 adla 5"

DS ol b o pull &) de o 23S ey a8 LS (il e/ aDIS b aali LS ) gl J ) 3 sa

185 H omits 4

186 Qur’an 4:82

710 Sz 2 e

"IN S: o seh 5 La alas

189 [ H: oSl

I S; e b

91 §: o s Ll

2H omits «aba

N S: b s LS

4 In both manuscripts: b !
19%°S omits sl

POIN St adY) Hla () 4a e 538 (50 2D 2 paay
"H omits L&

9810 Si el a¥l laa

195 Ll 13 gy 5 b 4l
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calad 138 48505 Jlall 5 pall 2l apall G Cam e lai o) ¥ 138 85" [5171] :4de 2l Gaig
200 lall a3 e cadadly dia () cadl oy ala Lealle 8 GDIAT) g (3Ll 438 5 5 400 19 3 al
05 Aananl) paay JiE) () Caale 285 4y JHEN ie al) o ol Lo Jlall aland] aony 4y juai ) lails
Ll 3eiallS a3y 3 yaay cllle die daranll 2sa s eleal oJr o8l ga s Slile g Lai) 200301 lay sl
Sal 2024 alianil alandl Ja¥ oDl Jile b Aine cilS (o [157] 220 28l Allisal) () S e adle 230
Aot 20%a) g8 "agially o " QS 8 (8 Al 20 85 el DY) I aaSa e adliyy sal) U
ler iy s et daie Y 3) dpme A5G o8 g adaild " () (ol S dasiny jue o5 0a JR0 53 )
3l 296 5 jatiiia of 330 Jal e dal caligh o) s o jall 2090Y 6 5 ) gal (e dde Can gl e W) ¢ sailal)

o Leie 52V (aidy Vg eedd Y 207 raliall il (i il gl gl 2l

G AaSa o ailiyg ¢ sall U aluf (e Jle daiac axe (Giay 45Y Alliall 038 (Gaiaty 23S cllaf L)

Jle (o oSl 8 L gan o o L 8 a5 a1 U1 20830 dlgale Al )50 e coBluy) Jé sl
133 claliy ¢ Ll s Gigm copall lay aalily alosal) QS L 2Psa o ps Jle s Lo ddaas &y i pluse
O Lidie ) Lalh ¢ gumDU 45 jilia Lal 5 2100ty 35 388 ool Lal () gamadl] Aalliia 5 J umDU 5 jilia g Tolisd

Lo sl ol QU s Al 4 giall Cange 8 o siia 21 LS 45 Spuanall ) sy alisall Jlo Lty Y

99N H: s

0 H omits bl

Pl S; 4 sl

0210 S: abaniy) axe

B In S: z sl

20411 S Lﬁi "cog" 44 @ &GJ‘}H Ja

255 omits Vsl s

26 [ H: Gxiasal, IS sk

2711 St Gpalesal) il b agll sal il

D8 I H: Giad sl O 2Dl 3 e alud e Jle 8 Gl 555 dananll 3 ga g pie s
29 0 S: L 4leae G alue Jlay (ol Jle o
ip S aisle) oo el Lo aily (e p

N S s 4ie dpara ) say sl
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Jlall Al 5 adaily4ie < () o2 g HESH Y] Jlall Al an gy il alay Y 2120400 ) ) (i

AN e iy Al dalind ol ly Ayl

sf Cnatiall asan 5,08 e () Ll ¢ laa) S0 Jal ol 8 A8YL 2Bslaind (o) (aid o s
Aaliny) Ly 35 256 ) 5 onall sline & (e s 5 agl) e Salall Jle i ol 21465 506l e aa S|
138 Galiil) S5 al ol €22l o e Jla (s eaS i ¢ alall Jla (G aai i al $aal 115 gl & 55 e
ol cliaga sluis (ysiasa diay Y i)t Al e Gagall el daa¥l) e 1an 32T 2108laila 13y
pie 15 S (ol Uidad Vgl 35 o1 oLy (e dlian ) 3 i JAad ale 5k 6 jae pgrie aSsnaid ot silal () o sala
e an 4S5 Cign s * (o poaall @ i e 28 ge laaY Gt g lall Jsi adl) Laall 217 fLali Gle
[2171] i) e Ay e a5k Lo ga el 38205 cpan [ 58] 2 * Gad Jea (o Coasmas * 50
il 8 LS el (e adi cpe 34T o sllaal) w2200 )l L e Y 5 )5 eyl

22IGALA ) A58 (el s Ay ghe e O of o380 Ali il o 58 "

ot (e Slad
G Los AU (pe 877 agtalie g Cpall 553 sall (5 gl DS 8 e e Sliind J gacail] atallie Wl
iy el QLS (e o o Law e s AT
eﬁ?@ql;ig;d\u\ag?@s”“dhjji\gpM|w%;ﬂﬁd‘siw223ﬁwﬂt&}

Lo 4y ik ) JE (pe Calag Las 22040 13 923 Cpalusal) o jleld cagllas ) 3 225cat
o ald cpal 8 SSY) (o e e adld LY oy panaliy 3 Gyl A iag Y o)

2.5 omits ke 3l yall

23 [ ;Ui i)

M H omits sl Sl

2511 Se 5l pall y ral¥ (g Salall Jla

26 [ H: wile )

27 Qur’an 48:25. H omits from gsw 4!l to the end of this verse.
28 1 Y al sy

I H omits W

20H omits 2Y ) b e 2 Y

25 omits from WS to end of quotation, H is emended from: alsl & gel s & sic e )5S o
2210 S: ageeliag

251 Y llas

24 In H: J=sy)

S omits <l a g

205 omits 4L
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" () Alal 22l Jag ol i M alle 8Ll s Ayl all s sludll Jal 8 aSay Lo Jiag 448 aSay aleY)
Adaily 4ia 31 ol
228 g Al el s i e 31 sl ) £ Lol ) Gaill 13 ) — 2270 dlea  — laila

dacac ol s g aiay S Bl e ol sy DY) 1 P 8 alul e Jle dacac a3 JB (e (il
& Jsi 0138 e Taal g T agale 45512 5 Gaalisall 4y jlae ae Copall oy il alisall 138 Jle
oAl 138 Lia jd of i lne L iy gl A3l s e s sas 4l (o Lalid G jall AiSlusy dananll
48 & b Lo 3l il iy m guaiiall 41 8 L 5 5 dnadi anl@l) 0l oAl 5 02a28Y) sl 53 A lagmaan
(a8 gl 33 e By Tanld 3l 6 of e Slad POllal e (a seaiall 4l gy 32V 5 2 3l
ok Al gas Sy anlill (il (i g e s o)l i gemd g0 Sd P ppadBY) e e AL
PPl Ml il g landl o * Gul s Gadl) 275 pend Liny" 2o 3l Vg0 280 5 sl il

\AA aAL.néOx: M@A}“ C—JA.AAM

ple¥) 8 llia (o (AN (33 (8 (35500 0 plad g (0 e lamall dlean (e e Il A

lla S8 i )" Al g5 Meciaaad ) oI paes Ol [18] L Baiun SN (18 el ald SLeE 8 "

D 6 serd) (s salie ) Lol (i Auai La "eDUE Canded () J Y1 AL il V) B Y 0l el
el s o sinm il QUS e el e Jeadl) 138 Gl sl iany (A dena ol (S ey (i (e e 5S34)
Ol b ald O 8 (07 aleY) JUE clide g ) gilaial [ 5172] couadl Jal (e a 58 aa ) sall LA 13 5"
I Y O ey Lo Jadlll pny Lai) sl o gl A 1368 “e(8) (a4l aglus 4l il G LA U8 (e
Ols e Al ¢ sm all UESI aa 5 calla s dad Jag s pliall 1aa 8 Jally ol o215 laliall jlael 4

Azl aia alpal) " (a) 4lle Jag Al QU Jla L8 Ja

275 omits 4 cles
2 H omits s»
InS: Hsl

20 H omits Llal e
BN S: st e (e
BN S: pead

23 H omits !
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456

Lo eial (e 2 gacial \‘_Ac:\.‘\ﬁﬂ\‘;é@bji}w‘;émsgﬁ\mL@heﬁsidg“;é)ﬂd\g)bjw\uak

Gl ol a5 35 e Jle PPiacac o50 el gt 5 isall 8 Lad e 5 anldl) ol 5 il e

e 2l diaac g Lld 2o jae Jolaelly o € o1y — 20 as il Mae — Cpalisall G jla g

e e g gy Y 2N 4 Lo g ol LaalSial 5 2y ) 4] 200 gy o s 08 o

OS sl aall jlal i o) oliaS sal g ol i g " a4l 8 die agdlaS Bl o Linals Gl Jlall OIS ¢ g g ¢l

" 0 allS | g jlad delan i) o) 5" Al 8 LS 1 all 2l s

13) e ool M0agall ale yaa ol las Lia 535 o2 2450 JLASH 451 gy alisall QL rasisall Ll L

5 yall 138 zeaiond Y L Lad 3y JS & Cagmaall [59] Jiliall e eain ;3 yaay 2885 5all Jle 247 piiias

da 2990le Sl ¢ ) gall Jle AalY Aoy yal) 591 go Ules 385 e all JaY W s 5 Gy 05 yuaiy

3y Bl ol siad) Al dsad cale aaga 5 yand 138 2908 slee S i Ale 5f € slae DL AV

#4S omits Aile)

5 This is an emendation from: &l

P In S; sl

275 omits Sy Jaf e

8 H omits 4 2ie

2 In S: Aaliu) s

H0In S: Gaalusall s — (ad il T3lhe — cojpall I
U0 S ads b o) penily oy 5 Cigay in o e
221 S: Aall) Al daac

NS ne pavie lgad ¥ A0

#InS: &l Je a8, S omits the remainder of the paragraph.

2511 S: G yad) 5 WS BY sy alusall Jle daliinl oo aal) Ll L
2000 S: pll 3

T InH: gefond

810 S: el e

29 T 8Y o ade SUlyy ialy Ale Walilan 355 5Y) 50 (he lans La il Y1 sall 5343 Jlo geadin ¥ Ul Lab

2010 H: U sbae Sy Ale
S n S: i s
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o ol P20 Ca oa e agialae g alalY) g jlia g Al V) 8 agi) sa (e alac] Y 5a

AR e dsel S asel Sl B3l 8l dsel - Ll 8 agii€lue e Sad 2340 ) i laka)

254 ¢

aay 5 ) s 5 Caginall LY e AN Lluaiill Lpadall [1a172] (o geaill o3y S o (10
8 20l dlaxid P (i gl 5y (a5} 1 Mad Al S Ainal) Baaddl Llall L lea ) il sanll

258_@@)@@@}@}¢U&257d@4§;

Il & Jalai ey nin s Jila s dpnana s iS ) USH 8Y) sa elalall and a5 )2
e o 5 @l ¢ UK iy o Lel ) sall (1 @l 5 G Gle ad ()5S of @l alS Al iy jalag
A 5 ) gn el 5 o o il e s 8l 5 LalE 29 fagia a0l Sin gl s () 1l L8 3

o} 18570 i se g 8 Al (g Y Al B a2 Y15 Al (i yes 4l Lgha sl o ST i 5 sS3l)
S e S5 QUSI cal i e e sl 05 O el s el liay] b IS 20T s e oS 2
U 2seal) Gibabaal) (s Slai¥l s A ol 5 lala S A jna Nt 43Y) gad ¢ lama gt sall 5 c5al)

RN

Aally yee 5 48 AaiS (g DY) e o 5 Yy anll dla dga o agd 391 sall (5S35 ) Ll

Anine M gd g Lagl A alsiy il a5 — ol adle ) Jlea— i) el ASa o i) aad )

#?Homits 4 ca G o agd e

S Hadds 4« i laag

B4 H: ) ohaa¥) s LAY e LS g Sl b b alul (e agiiSlas

%5 Qur'an 5:51 and 9:23

#¢1n S, this paragraph begins: <l jall alaaté 3¢ Yiny ol (a5

®In S: pasa

8 This is where the two manuscript copies begin to diverge as to the order of the text. At this point, S
skips to the paragraph beginning Ll Ul g skl () sia 540l L3l 138 3235 0n page 462. The following three
paragraphs appear only in H.

% Qur'an 5:51

20 Qur’an 5:52

1 Qur'an 2:217
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plus s e Bl loa — g s ESIL il 5 alua ) jlaal e (S5 ol ) kel da e o585 0l Wl

5 3lad udll allall b

PRSP ISP T P PS PU P WO AN SR - V1| I KPR S W 1 R A B
Cadla¥l s 22 fClanall Cang il () aal) | sTaniig a5 i Of @Sl (e S sm A ol el A oS5 51
138 e 5 2 f srmall bl 5 i Bl oS j3ny 5 B agia |85 O W1} Al el ey Al B5a ) )
20 pallall o s (g2 Y Al ) paie 4 oS gl 5 (g5} Al B AN ey Liadf Ba ) 5l CualaY) (e

an g Loy HEIL ASall oo 531 lSAY) (mmy b o slie Lail agild dgiall elli cin Jlan) L o815 Liedi LS

Do Y [5173] €l e s CiY aie sl daSliall da a5 — (Mad dily Tale — U1 8 2511 (pa
i Ayl 3Y) ge e T sl 3y Lied LaS Lgia Al 5 Aaliinl) J8 agll sal daliin) Y5 i€l e aa ) 8

ALY 2V gy Gl e 5 Ll 5 (5 S Jae Ll (8l i€ il a5 il g Sy

Ledson Al apa geai Lidald

a0 Gpeaildl) J g8 ) ale 85 Loy Lale Jalal e o) 2000 58 connmy US Lo ) J58ll (lie (o juail
ol amd Canad 0 i ol sbadll e (8 adls (i il die JilSa e 35 Guaall Ale ™ 8 (sl

Any S (n il 34l Gllda 0 1o "An s S (on a8 4d slasa s (3 saies e Sl (Flal)

@V U8 Jaa) oS 5 267 ek aSle g dianac <y i Jle g il aSa Jaey asablial dlle ¥ 5 daac 48

Jua¥) il 5 208 Byl e il s s I Jual) aSa iy Aaand) ald o jall aSa g cAalyy)

22 Qur’an 60:8

23 Qur'an 3:28

%4 Qur’an 5:51

%5 This is emended from: sls

26 At this point the text unique to H ends, but the following two paragraphs appear later in S than they
doin H. In S, this section begins at folio 10a, line 9 and ends at folio 10b, line 2. The introductory phrase
is Llal e Y rather than blal e .

%7 In S lakad Aanac &) jii ¢ jill a8 Jaag

2810 S: wSY) g il aSa g SN Juall oSa ile
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Ol s Aaliy) cuals (Jaall ala Uil ad 8 77061 209 2aliyl g jall 8 (b jial) 5 daasl) Glld an,y
il dan (e gran s 7718 il Jea) daae s a8 ladll s dleiac Cialy g il S Liaat)
SRS e il 8 A8 el Al s ga g 8 ldadd) 5 4550 aaniy Y Tl yhaual 5f Tl jsadl & 556l sus

Shal 5l oo ale Jla daliin) D i (o jua

i Lagd 2af Yy cals 8 Glaaiad Vg al 5 & LB D 538 i s ) cale LS (5 i (jlillisalls
I 275 55 a5 Ll 2138 Ul 5 g yae ol qany 2730 Gl 27210 4 Cum Wadsas 5 5 pac ol V)

" e LS el L slay ol )i LS

ol 138 Faia Liales o1 S Allaal) & (333l 270 5y o nall Slgas 1y i) mSiall Lol 2301 e
e g siiall 77Tl Lty canaial sa (o oIS Ly ot s ¢ m puunall 35080 5 ¢ guariall b Ll Lol
Glaas Jsall e 3l ol LY @lld g ol i Lo U jaain U il Le e (g Ul 5 canils 278 5 58
pnall il e a4 0 sh Ll clie 53U oo LS ABY) 270131 73] 038 (m gemd Lise )y 5 <AlSY)

il ghall ¢ gus g o, ety el 5 281AKH Cada) 5ad (e 2O Sl Jal adde Lag 280 aall ¢l sall

295 omits JS3 and the second < iall,
70 H omits !
TN S: Jea¥) 848 jid) dacall Cun a5 G ladll
72InS:
Sags Ll el (o Lot b als 8 (flaind W 5 )5 8 ()l Lagd U8 claa) il i Laalaad ) e LalS ¢l i (g Lagd L
"ele, L oall" ssee ol dee JB LS Y ST AL 8 A ek [1310] ¢ il
This is the end of one continuous section in S. In S, what follows this section is the material on pp. 464-65
here.
7 This is emended; both manuscripts read Ji
274 II’I H: )3
7 The section in S which corresponds with the next three paragraphs begins at folio 9a, line 16, and
extends to folio 10a, line 8. It begins: . . . Lalu 5 Ui e
YOI H: el
7In S; ald
#8 This is emended; both texts read e
7% A second 13 repeated at the beginning of this folio, with a mark above it, has been omitted.
®Ins:
4 058 W Bl lgie Jual) 2al8Y1 028 (a0 gad e 5 ¢p 32U 58 LS AalBY) Sl J il lie Bllaialg candi 500 o
aaall il sall g and) ) pe e 3)
Bl S: <A 5 dbudll g rladll 32k e
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[2:9] 275 mel a5k Cnadiall ST e i 2520y 3lie ) i s Sl Cagi s Jandl Uil g Ja gl Il g
ol ol S lass 206 lai e e oo shal Lo e Ga Liee ) e calle Aaliind 84S 5 e o 530
Ll 4S5 ) pmy aall A 5 a3 IS O (g ol B 3 (ol Ol O o sline 8 (o i)
Lagh ag a3 JS 5" 1Y) Al e deae S ol JB rdie )yl Gaiy 4SS ) Ali alla g alal sl 4 e
S U8 e st e A e 20y o 4l adde 608 DU Yl adde uad 13 caila 5 il

Adail aie () I oladl g alle s 2BTalal ff 4y e calig alls ol (s

oais P lad Jleal el e 5 deall I35 A LS 0 g il Gagead A ol 4 2 ea o
Clale 2ol 58 jaiusa agla s A 1) (53152 0n A il 13) (bl e e gl Jmas” 21000 3 all
" add) s HESE 5 Gan al) 3 Sy Blas agsY @lldy agie JOall Jaf iahy Jia (e YU Slee agll sl dalily
sedcangal Ol agie Aa paia a5 13) 138 5 caelalliy ol g s P00l (e Rapa gl Jaag lE 1 50l
Adadly 41 200 ) () el g5 alal g alle sf Ay e Cala 5 g Al adaig ol 13 aall 23L e SIS
ol e Al ALl o il 2 sae Sy o sall 29203000 ells Jal Jla ale 4 Cpae Gl g Y Gllae B0 Y
Q" ol Al Gl 2y @lllia Gpadall ST ey 2 Cuanily 4l e ) ks e Y1) 22080 JWl
Gaohll 5 siia (Sl * (S o s Adla Ja ol * Casia Leisa s Jlall (38 % Leiga s P alass ) Jpaa sl

" sia

Ins: W
25 [ H: 5 _aed) pn psall Liad) ST L 30 Wl
B nS: 48
% In H:
Gy e i LS 4S5 51 4l s alal g alle s e Lalls 4l ) aaa duad) GilA e i (s ) (s s yad JS (5 (e e sl L
e el paiy | leal/dga A WS g yeY) oo afeill A
6 In H: 4ady
%7 H omits 4ab Sl
B8 H: W g s dead) Ul s e biad el LS
9 H omits ¢ el g2y
290 1 H: u‘lﬁ
1S omits 3l !
22 H omits Sl &l Jal Jlag ale 41 Gae
25 omits JaY) s Jull s el e
24 In H: lese il Les i a5 Lo Lua i e 33U o3 daf adle Loy alal) ae ccaanily
25 I H: bl ) o€ s sl di o il cpaiiall ST oy
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O Oty Y A1l 5 258 20 553 5 311 i (5S35 ey sl Clgal A () sSagia dae S o Lo el 5
e P80 s G o bl agal) 27 21 (o 5h g el W5 3 AT ol 05l Y Allgas Lo | gy

299 ald e 38 (g jbeail) Al Can Dl ) peal ) Cpadiall Of (e Lial) bl [ 5174]

O (e Ankalia de o e ale LY@l Loy aald Gaal ) jlacaWl Guadiall J1 a1 o8l 8 5algd
I sl el g 3y i o guaie g Mo 2o o AR 5 e o bl g lail) Ay Cas
o2 33) ¢ il ¢ al agd wh ol Wl aglldl | gloa g 5 agllin | sadad s ana gee |52t g anasie el o 1 5lad ey 58

Lo ol Al A3V ) 13 el e o il Laigd Gpla o il (e (81 s et al (g sedal 5 <G 1A )

aa iy 138 jlad @l o) glae 8 I8V Cllagic ags Caa )5 Jan (s 8 a sl a5 5 385IS A G 50 (1

Jalal 138 Y g 13lasi 138 50 Vs s Jle 230y 128

(s 4805 B 4l ) Sall ey g peat Sl atell sl | shom 55 agfynd 12 (8 (3 alead) Juas Ll
& aall i g alall s el Bliad) Caey g caally 3y AL Sl (5 100 (S4B ) ) g a5l o
Vs edshle sa lad g ol Cmds A Y (g2l 08 33 aallS agas agdll Haleadl Jlay | (galadl agislae
pemis) i |slan 5 aen ga @ sl b ez e sl o sl Jlias cAion (g0 5l) S 58 Ca o
Al by o g8l Gl oelld die 5 55080 0 53 52 pele 1511 5 5 sene (el agall Bl 5 1550 aen 3R
il a2 e gl ¢ gaa g — (il Al 5 — Vg jla s UL slima )l (ga |5 jlaiad agil 5 el 5
o bl () saday il S (e a1 Y 5 il 8 GlD ey etV gl jUny 158 08 5 5 luaill 2y ey
[L3174] s (3150305 a3 sall 5 2nl de ) g (g 15y bl o s | 53058 (uldy ) o jusai ULl

o sl Ll s 43 Ll O suilly om gaal G gl8 IS s Jaal)

20 H: 53 s q@gﬁma@igomw)gsmuub

InS: A

28 [ Y () g

* From this point, S continues with al-MazarT’s fatwa (below); the next two paragraphs are unique to H.
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e al 815 Sl Jal i (e (s oamaldl) 3 Y gl Apals (e U5 i€l Jal ol 830 jal)
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O5Se Of oaY) (i s colial) (8 5ong 85 Allaall o alls g 105 5a3€ 300l 5 cilan 535 43S o 5ili]

"z obe Sosaill 13y dtaac o dall A8 e V) B S (S )
glaayl s &l 5 P 2USIL adadl) ay jaill 138 dend of Linsiif Wl g sl 3¢ gia gall Lol h2a any
aclil glaw) 43 g Ji5 dclagdan L Luhad 4 a5 gLl Ca il 5 ALY alaef 8o el g Ll alae 313500
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*® This is the end of the section unique to H. In S, this section begins:
SO\l e Ja caiald) an g b el aillae [510] @il e Of el Gaal )kl gl SSY Ja) saled
o oY
W Y edllae Al g i al b Jla b Gl § g S
025 omits olid a4l pa 4n g (5O (il Al Jaludy a8 gy Maad Candi ) (4
B In H: abés
010 S: Lgtal 5 Las e alSal 5 algd 8 (g cAdical) 215Ul 8 4l s
5 In H: Sl
%S omits sl Hla
7 In H: Xy
3% H omits e
'S omits the remainder of the passage and simply records sJb kilé s )l
310 In H: ‘)3_5;3.1
" This next paragraph is located in S on folio 9a, lines 8-16, and is introduced as follows:
L W sl ccalaty) Al el ) Lo ses
20 S: QUL ekl S o jaill 138 ) dexd Of () 2y Ll W g gl Cilasy) WA el ) La ey
3B This is an emendation from;
" This is emended from 5«3 in S and | s«a_8 in H.
155 omits ol ) e il g shiall (el Ciial)
I H: Gk
T H: 1 In S s
8 1n S, this may be
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53] pgdat) g ) Jlgall e 5_paial) ¢y il 45 gl s all Aalil) Asanll _SUidl Lgia s
25 ) A a5 43 L) Cane 5 43 (bl S S8 8 al 1agd ccallall Y
ol s Gl gl (il 5 Spall Jaf ciad s aie Jumliall 5 4y w31 Jip Al g i Ll
Ldle Gl 13 i Gall g 53 (3" — alus adde Al Lo — 4ie jia Lo ) ) suiadl 5 pgllen olal)

Ul 5 pae 00sSH o i Laled 3230 )l g ghnd cale a1 538l6 15l ¢ iga el el 3230
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il e iy 5 4o gl 5 4Sley Lo G sall e adiy g @S i 43l e (3150 8 ol 5l
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[ al] s o ) "3 e s oy 1385 Ol 158 ol 44l Gl L s s 5l

On 0588 0 5uilB 5l <o sagy ol o grans 38 Loy pguial el anin e I sl malae 8 (5 AT G

o2 oladil anldll o Hlaiy ya la s 330N )8V 83LAN Caalaall (e caade & GG ALe i BB das

200 (a) g lan¥l Lpamns 3 353 3 Y5 el ul ) Y el gl ) 01 )

Lo (e 0l Ol 5l 720 5 sinn 5 i 0 51l sl slls P clan S il 138 g Jil

3 (e 8 yagll @ 5 8 Aaabsal) 5l (st L3800 AV (oany 1) Se 5 (s i 327A0LA) o8 8 f

3195 omits ) shsa
0 [ 1 Lad alg
2 [n H: aasll. S continues with Glas Ll Lalu Ul e, and leads into the paragraph located earlier in H.
%22 This paragraph and the passage from the Mi‘yar are only in H.
323 Sahih al-Bukhari, Kitab al-“Ilm, 100; Sahth al-Bukhart, Kitab al-“Ilm, 2673.
% Al-Wansharfsi, al-Mi‘yar, 2:502-503. This is taken from one segment (2:502-505) of a long fatwa on
commendable and reprehensible innovations (2:461-511) authored by al-Wansharist himself. Numerous
mistakes in the manuscripts have been emended on the basis of the Mi‘yar, without notation.
*% Following these first words, the rest of this paragraph is located in S on folio 10b, with the following
introduction:

C bl Al e @y Les Al S g B8 s ) il Al 5 Gadl Gllad) ) ) Caliiall 5 )50 s S8 5 sanl
326 I H: C):“‘“i (A C}):‘“ﬂi
7In S: 1 DS e
BInS: JsAl
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¥y Al s Al adiall e Lo Ly Lo g Lgsh 21l el 5 5 g 3 [5175] i 4l any
S linds Pl 0 oy dy sl s — Lesle o i udil) POJE St sl S any dpana Gl

08 ) (o 4uy plie LA (g S (e paally A 300 Y Laa i i PRa0] Loy (8 - san
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¢ alay g yie) e ie) 135 cala e el (ol 13) (e dl P rs P oalan el Hela Ly Gale
22 (0 Pl T 3l Ll e 380 5 il P00y Cad 935 e i 1 3 ol (hme 00 s
Q) g (&g e pila s Undie dias il gla L 33908 8 3l (e Ja g e A8 cdlaal & a5 JISEY)
MHMisaa J il 5 all slal) e g4 S Al g acly s 040 Can gl (ge iS5 ¢S 5 Lay o) (5 a0
Sl gandl s Tiunn 3200 s (538 (o s o yne (e Sl i3 e Wl J gl (i A Lo 5 dis
OoSLED dea Mas 3P%la s d) deal s Jalady s Ball Goyay alle 5 cJalaty Cuanic Jals e )Y
5l sl 5 ¢ palall Cilaadl) all 3 e 5 A5 05V d dene MMl e ol 5 sl

M e ey oY) A G o ) Ol agd il 5 P00ed] e | 15 ) AWl cpailal

PInH: Cles Dlga

N InS: J¥s

31 H omits

B2 [ i

333 Il’l H: 3ald

334 ll’l H: PJ

35 H omits ale s il 8 Jalas ee 0S5 8l

36 This is an emendation from: L

P InS: G5 i) 2y Gl i G sk

[ H: daallal)

P InH: I8 S ol ¥

>0 H omits 4

n S: dseni

S omits eom O5Se (e Sl so e e dlld Ay pue L
3 H omits Alsps

#InH: Caleoall 2

'S omits e

36 T He 3, adasal Wiliba e (i i) a5

*7End of S; everything below here appears only in H.
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38 This is an emendation from: _»

**? The word in paranthesis is written in the left-hand margin.
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*° The word in parentheses is written in the right-hand margin, with a mark indicating it should be
inserted here.
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Abbreviations of Biographical Sources

Ibn al-Qadt al-Miknasi, Ahmad (d. 1025/1616). Durrat al-hijal fi ghurrat asma’ al-
rijal. Edited by Mustafa ‘Abd al-Qadir “Ata. Beirut: Dar al-Kutub al-‘Tlmiya, 2002.

Al-Sakhawi, Shams al-Din Muhammad b “Abd al-Rahman (d. 902/1497). Al-Daw’
al-lami® li-ahl al-qarn al-tasi‘. Edited by °Abd al-Latif Hasan ‘Abd al-Rahman. 12
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Ibn Farhiin, Ibrahim b. “Ali (d. 799/1397). Al-Dibaj al-mudhahhab ft ma‘rifat a“yan
‘ulama’ al-madhhab. Edited by Ma ‘miin b. Muhyt al-Din al-Jannan. Beirut: Dar
al-Kutub al-‘Tlmiya, 1996.

The Encyclopaedia of Islam. 2™ ed. Leiden: E.J. Brill, 1960-2005.
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°Ali, Muhammad Ibrahim. Istilah al-madhhab ‘inda’l-Malikiya. 2™ ed. Dubai: Dar
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Ibn al-Qadt al-Miknasi, Ahmad (d. 1025/1616). Jadhwat al-igtibas fi dhikr man halla
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1973-74.
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Kahhala, “‘Umar Rida. MuSjam al-mu’allifin. 4 vols. Beirut: Mu'assasat al-Risala,
1993.

Al-Tinbukti, Ahmad Baba (d. 1036/1637). Nayl al-ibtihdj bi-tatriz al-Dibaj. Edited
by “AlT ‘Umar. 2 vols. Cairo: Maktabat al-Thaqafa al-Diniya, 2004.
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Kutub al-‘Tlmiya, 2003.
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Al-Nubahi al-Andalusi, Ibn al-Hasan (d. after 792/1390). Ta’rikh qudat al-Andalus
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Qasim Tawil. Beirut: Dar al-Kutub al-‘Tlmiya, 1995.
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